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UNITED NATIONS WAR CRIMES OQMMISSICN 

COMKTI TEE II 

Resoluti o n inched by Mr. Pell an 16th March 1944. 


? It is dearly understood that the words "crimes against 
humanity" refer, among others, to crimes committed against 
stateless persons or against any persons because of their 
race or religion; such crimes are judioiable by the 
United Nations or their agenoies as war crimes.' 
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iNaRcpucncN 

1) The question is what arimos are to be regarded as "war 
urines" In the sense that the punishment of them Is one "of the 
major purposes of the war" (Churchill - 25. 10. 1941) on the part 
of the United Nations. The answer to this question is of praotdoal 
importance for the whole work of the Oonsdasian and of Its 
Oonrdtteea, especially Oonudtteea I and II. 

2) The present report attesrote to give this answer. 

a) In Its first part the report deals with the problem 
of "war arlaes" in 1914•1919 in order to give a basis far com¬ 
parison. 


b) In the seoond part it deals with the foots character 
ising the present war and relevant to otir problem. 

o) The third part of the report interprets the main 
declarations of the United Nations an the punishment of crimes 
oaurdtted by the Axis and deals with the first practical 
application of these declarations in Italy- end Kharkov. 

d) In conclusion the report puts forward a recommend¬ 
ation to the Coordsalon and through the Ooardsslon to ihe Allied 
Governments. 


UNITED NATIONS ARCMLSJ 

















CHATTER I 


War grimes In 1919 


During and after the first World War the expression "war 
crimes" was used very rarely. Even In the official documents 
of various govensnents and of the Oomdssicn on War Respons¬ 
ibilities of 1919i the expression "war crimes" does not appear 
at all with one or two exceptions. 

1. The task of the Oosmlsaion an War 

Responsibilities of 1919 

The Central Powers were ruthless but not yet states with 
gangster regimes. The war was conducted without mercy and very 
often In a criminal way but not yet as a total war with the 
admitted aims of exterminating or subjugating foreign raoes. 

During the First World War the main elements of a total war 
waged and o endue ted by a gangsterism regime, l.e. inhumanity 
and lawlessness had not yet been developed into a system, cold- 0 
bloodedjy planned and relentlessly oarried out, but they were 
there to a great extent as a prelude to the actual war. Thus 
tie task of the Conndssian of 1919 was in some respects similar 
to ours. 

* 

The Ooranlssicn was faoed with the following two questions t 

• 

(a) Was the launching of the first World War by the 
aggression of BelgLim and Luxembourg a arlme in the sense as it 

is understood by the criminal law, l.e. a crime for which the 
authors bear personal penal responsibility and which is Judloieble 
before a criminal oourt? 

(b) What acts ooomitted by the eneny shall and can be 
punished by the Allies? 

The Ooraaission knew the various declarations of the Allied 
Governments; it knew, for instance, that the trial and punish¬ 
ment of the Kaiser was officially promised; it knew the famous 
declaration of the Allies of 1918 stipulating that "the Allied 
and Associated Powers consider that the trial and punishment 
of those responsible for arlmea and inhuman aots oonmitted in 
oonneoticn with the war of aggression ..." This declaration 
did not use the expression "war crimes" at all, it did not limit 
the repressive notion of the Allies to the war crimes under¬ 
stood as violations of the "laws and customs of war." The 
declaration mentioned crimes In general and in addition inhuman 
aots. This distinction was not on accidental one. The memoranda 
•of the various Allied Governments reported on innumerable 
inhuman aots exceeding the soope of f frin e s -lai- th e se n se o f 
peeittvo-lewr/ war crimes a trio to sensu . 

2. The answers of the Oocndasion were as follcwra : 

(a) The first question the Conrdsaion answered that the 
aggression Itself did not constitute a crime in the sense as 
understood by criminal law and that consequently the authors of 
tho aggression oould not be tried by a criminal oourt. Their 
responsibility was in the opinion of the Oanrdssian only of 
political and moral nature and not of a penal nature. It oould 
bo doubted whether this point of view was correct or no even in 
1919» thus at tho time whon even an aggressive war was to all 
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intents and purposes a legal thing. The Conmission felt that 
its point of view was sharply in contradiction to public 
opinion and even to public, official declarations on the criminal 
responsibility of the Kaiser. Thus it proposed a special body, 
a kind of political tribunal to deal with the authors of the 
First World War “as they deserve.* 

(b) The second question In its final report to the Poaoe 
Conference, the Ooculsslon answered os follows; 

V *' ** - /v • I 

’ • •. • r, . .t - r , 

(a.a.) In chapter II of the report: (the documents submitted 
by various governments) ... "supply abundant evidence of 
outrages of every description ocendttod on land, at sea, and in 
the air, against the laws and cue total af war and the laws of 
humanity. In spito of the explicit regulations, of the 
established customs. and of the clear dictates of humanity, 

Germany and her allies have piled outrage upon outrage)" 

(b.b) in the conclusions to ohapter II of the report (par. 1): 
"The war was carried on by the Central Qnplres together with their 
allies, Turkey and Bulgaria, by barbarous or illegitimate 
methods in violation of the established laws and customs of war 
and the elementary laws of humanity;" 

(o.o) in the Conclusion to chapter III of the report: "all 
persons belonging to the oncmy countries, however high their 
position may have boon, without distinction of rank, Including 
Chiefs of States, who have been guilty of offences against the 
laws and customs of war or the laws of humanity, are liable to 
criminal prosecution." In the discussion it was pointed out 
that without.the help of the national criminal low of the 
invaded or otherwise! Attacked countries the punishment of these 
oocimes would be irpotfsiblo, the 'Iawb and customs of war* boing 
in punoto poena "lox inperfoota." 

3» Pie preamble to the Hague Conv e ntion IV. (1907) 

The Commission in their report and the members of the 
Commission in their discussions, knowing the documents on 
atrocities submitted to the Commission by individual Allied 
Governments, referred expressly to the preamble of the Hague 
Convention of 1907, especially the British delegates Sir Pollook 
and Massey and the Greek delegate Politis , strosood the 
importance of the preamble. 

The allied declaration of 1918 speaking on inhuman acts 
besides crimes, wa3 influenced certainly by the preamble as 
well. Therefore it is useful to recall its toxt. The relevant 
passage of the preamble is worded os follows: 

v 

"It has not, however, boon found possible at prosont to 
concert stipulations covering all the circumstances whioh 
arise in practioo; 

On the other hand, the High G on brae ting Parties oloorly 
do not intend that unforesoon cases should, in default of 
written agreement, be loft to thu arbitrary opinion of 
military oorananders. 

Until a more oompleto oode of the lawn of war c;m bo 
drawn up, the High Contracting Parties deoi.i it expedient to 
docla.ro that, in cases not covered by the rules adopted by 
them, the inhabitants and the belligurents remain voider the 
protection and governance of the principles of tho law of 
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nations, derived fron the usages established among 
civilised peoples, fron the laws of humanity, and from the 
dlotates of the public conscience." 

The authors of the Hague Convention have foreseen oases of 
crimes not oovered by Hie particular provisions of the C o nvention 
and notwithstanding asked for punishment. Alre&ty in 1907 it 
was understood that the "laws and customs of war," in their 
particular provisions are not a sufficient basis for the pimiah- 
ment of all crimes oorandttod in connection with war, that a war 
onoe launched develops in unforeseen forms and oannot be re¬ 
gulated like a duel. 

The preamble has Very often been ridiculed: "where ore the 
laws of huurnity and the dlotates of the pVblio oonaoienoe?" 
was and is a question which the formalist lawyer often asked 
ironically. It is true that we oannot find a oatalogue of the 
laws of humanity and the dlotates of the public oonaoienoe” and 
that we oannot find them in Hansard or in aiy "Journal Official" 
or in any "Reoueil das loia" a to. But this is not a proof that 
they do not oxist. Every Judge is able to apply - especially 
after tills war - the "lavra of humanity and the dlotates of the 
public conscience." 

(a) The va lue of the preamble for t he in terpretation of the 
"lavra and customs of war. H 


The importance of the preamble, even for our actual problem 
is great. First of all the preamble is of great importance for 
the right interpretation of the speolal provisions of the Hague 
Convention and of all other "laws and customs of war." The 
signatory States declared in the preamble that Articles 1 and 2 of 
the Regulations must be understood in the sense of the preamble. 

It is on authentiool general rule of Interpretation given by the 
II. Hogue Peaoe Conference. The Judge - either national or 
international - oallod upon to try the authors of crimes committed 
in connection with the actual war is authorised to Interpret the 
protective provisions in an extensive maimer and to interpret 
the provisions Justifying the destructive war-operations and 
measures in a restrictive maimer. 

> But the preamble is not only a means of interpretation. 

(b) The im port ance of the preamble as a oomp lemont to the 
"law s and cu stoms of war. " 

The international or the national Judge who would be oallod 
upon to try the "war criminals" is authorised and obligod by 
the preamble to apply in oas os not covered by particular provisions 
of the Hague Convention "lire laws of humanity and the dictated 
of the public oonsoionoo." In this respect the Judge is 
authorised to oonplete the insufficient provisions of the Hague 
Convention and of other "lavra and customs of war." He is 
authorized to declare as crimes acts whioh ore nob enumerated os 
forbidden aots in the various special articles of the Hague 
Convention but whioh ore contrary to the "laws of humanity" or 
"to the dictates of the public oonsCienae." In other words: 
ho is authorized to act to some extent as legislator. ffiis 
function of a Judge is nothing new: always when social ohangos 
toko pi:too so fast that the legislator oannot aot with the same 
spped, the role of a judge is extonded to a certain degree. 
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The laws of various countries anticipate this eventuality and 
contain the necessary provision. So, for instance, the Swiss 
Civil Code in the first Article of the preliminary chapter soys: 
"The law must he applied in all oases whioh cone within the 
. letter or the spirit of any of its provisions. Where no pro¬ 
vision is applicable the Judge shall decide according to the 
existing customary law and, in default therof.according to the 
rules which he would lay down if he had himself to act as 
legislator." 

1 % » 

In such a way the preamble helps us to fill the gap between 
the law and changing circumstances, between the particular 
provisions and unforeseen eventualities. The preamble savew the 
law from degeneration and maintains the oontaot between the law 
and the needs caused by a new situation. 

This function of the Judge, hie right and wen his duly to 
try and to punish, in extremis, even without written law, has 
been expressly reoognisod by the great German classical lawyer 
Ihering who said in his book concerning the evolution of law, 
that a monstrous arime not foreseen by the legislator must be 
punished even if no written law has denounced it as a crime. 
Ihering defends precisely the same principle as the preamble to 
the Hague Convention of 1907, as the Swiss Civil Code and as many 
Codes of the civilised nations and a great number of lawyers. 

4. The position of the problem of 1919 s-mrned up 

.1 would like to sum up the position of the problem in 1919 » 
in the following manner: According to the general moral and 
legal standards of human civilization at the end of the 19th 
and the beginning of the 20th centuries, acts which a belligerent 
is forbidden to oonmlt or "war arime a" which the AUios of 1?14- 
1918 promised to punish were the following acts: 

(a) All acts violating a particular protective provision 
of the'laws and customs of war" especially of the Hague 
Regulations or other international conventions and at 
the same time violating provisions of the Criminal Code 
of the affected couhtxy; 

(b ) All acts although not expressly forbidden by a par¬ 
ticular provision of the "laws and customs of war" but 
violating the laws of humanity and the dictates of the 
publlo conscience. The great majority of the crimes of 
the seoond category are also crimes according to the 
criminal law of eooh country. We can say that the crimes 
of the second category are analogous to the first 
category. The Peace Conference of 1919 rejected the 
suggestions of the Comnission on Wa r Responsibilities 

as to the sooend oa to gory. It was a stop book compared 
with the Hague Peace Conference of 1907* The question 
is whother this retrogression of the law should oontinuo. 



i 
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It would be useless to elaborate a speculative definition 
or notion of "ear crimes" of the second World War. The task of 
the report is to draw the attention of the Ooandttee to the 
relevant facts characterizing Hie second World War, to their 
appreciation in the United Nations' Declarations and to ticy In 
thla empirical way to find what is the will of the United Nations 
in the matter of "war oximes." I am using for this purpose the 
collection of general declarations of the United^ationa sub¬ 
mitted to the Conxnittee on April 17th. 



There is no exaggeration in this word: gangstor-r£ime. 
Both in international and in internal relations, in relations 
between nations and in relations between men, the Axis rulers 
have succeeded in establishing genuine gangster-x^glmss with a 
gangster's moral oode. George Sohwarsenberger called it 
"totalitarian lawlessness" ("International Law and Totalitarian 
Lawlessness," London 1949). But it is worse than lawlessness. 
It is moral insanity as well. The Axis rulers have not only 
rejected law as the basis for human relations but also the 
moral code; they have violated and are violating even "every 
tenet of the Christian faith" (Roosevelt, October 7th 1942). 
Uheir regimes are not only lawless but a genuine "Revolution of 
nihilism", (Rausohning), without any moral foundations. Hie 
Axis rulers rojeot international law, they violate cri m i n al 
law in the invaded countries and they re jeot all principles of 
humanity and morality. 


Their lawlessness and immorality la well and skilfully 
planned and thought out, it is a syabout elaborated long before the 
war. Without realizing this fundamental fact we cannot understand 
what is happening now. The retributive aotdan of the United 
Nations would be unsuccessful again from the point of view both of 
justice and of the security of the world, if they were to ignore 

this fundamental fact. 

1 

The most illustrative declarations in this respect were 
issued by Hitler himself. I quote only three of them, which, in 
ny opinion, are the most significant: 

(a) "I shall shrink from nothing. No so-oalled international 
law, no agreements will prevent me from making use of ary advant¬ 
age that offers" (Sohwarzeriberger "International Law and Totali¬ 
tarian Lawlessness" London 1943, page 16). 

(b) "I am willing to sign anything. I will do anything to 
facilitate the success of ny policy. I am prepared to guarantee 
all frontiers and to make non-aggression pacts and friendly 
alliance 4 with anybody. It would be sheer stupidity to refuse to 
make use of such measures because one might possibly be driven 
into a position where a solomn promise would have to be broken. 
There has nover been a sworn treaty which has not sooner or later 
been broken, or become untenable. There is no such thing as an 
everlasting treaty. Anyone whoso conscience is so tender that he 
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will not sign a treaty unless he can feel sure ha oan keep it in 
all and any oirouraotanoos is a fool. Why should one not please 
others and facilitate matters by signing pacts if the others believe 
that something is thereby acoonplishod or regulated? Why should 
I not make an agreement In good faith today and unhesitatingly 
break it to-morrow if the future of the German people demands it?" 
(Sohwarseriberger, p. 16-17). 

(o) "Ity behaviour in war-time will be no different. The 
moBt terrible warfaro is the kindest. I shall spread terror by 
the surprise employment of all ray measures. The Important thing 
is the sudden shook of an overwhelming fear of death” (Sohwarzen- 
berger, p. 17). 

Moreover, this philosophy of lawlessness and of moral in¬ 
sanity is to some extent an old Gorman conception. 

In 1876 the German professor Lueder wrote a book against the 
Geneva Convention of 1864. He pointed out that the only hunmai- 
tarian warfaro is that by the most terrible means, beoause only 
merciless warfare leads to the shortening of war. 

^ C • A«j ^ t * iiV* i , *l I • 

M 

Hitler took vp this "idea" and made of it a system of terror¬ 
ism not only for war but for the whole activity of the German 
Reioh. The Italian Fawoists preceded- and the Japanese militarists 
followed. So Axis gangsterism care.' into being. 

2he Uni tod Nations' Declarations have shown dear realisation 
of this foot. The Soviet Government, in their note of November 
27th 1941 declared: 

B 

"Biere have been many recent instances of atrooities which 
have taken on a speoially glaring character, thus once again 
exposing the German military authorities and' the Gorman Government 
as a gang of cut-throats who ignoro all principles of international 
law and human morality." 

The same note underlines the systematic and deliberate 
character of the crinew committed by the order of the German 
Government. It calls the German authorities "Hitlerite bandits", 
accuses the Goman Government of violations not only of "elementary 
principles and regulations of international law" but of "the most 
elementary rules of moral huntinity." This distinction between 
violations of law and cf human morality is not a rhetorical 
meaningless phraso. It is in accordance with declarations of other 
Allied Governments and statesmen, Soviet note of November 

27th 1941 oailing tho German Government "criminal Hitlerite 
Government," and the Soviet no to of January 6 th 1944 denouncing 
German crimes against the non-oonbntnnts in the invaded ports of 
the Soviet Union as "not merely the excesses of individual German 
officers and soldiers, but a definite system previously planned 
and encouraged by tho Goman Government and the German High 
Command," are not alone in estimating tho gangster oharactor of 
the German r<5girae. 

Rooaovult called the Axis rulers a "gong of outlaws" in his 
broadcast to tho American Nation of December 29th 1940, thus 
before the Soviet notes. He spoke of tho "Fascist gang" on 
July 28th 1943. 

Prosident Boned in his declaration of June 13th, 1942, 
charged Adolf Hitler and, all members of tho German Government 
with personal ponal responsibility for the crimes committed in 
Czechoslovakia. 










Tho systonjatio character of the Gorman crimes was stressed 
in the St. James' Declaration of January 13 th 1942, and in‘some 
declarations of the A^liod Statesmen aoconpanying tho signature 
of the St. James' Doolaraticn (see statements of Mr. Booh, Sr Amok, 
Teoudoros and others). 

• . X. t<- . - • * * J 

Finally, this foot was proved at the Kharkov Trial, (15-18, 

XII 1943)* The regimes of Mussolini and of the Japanese militarists 
are of the same nature. 


This fundamental foot, the exlstenoe of gangstor-regimes 
ruling great States, is not an absolutely new phenomenon in human 
history.' But in the history of the XXth Century it is a now and 
relevant foot to be token into consideration When one la examining 
the "war crimes" of the second world war. 


2 . ^ha criminal character of the 


I do not intend to go into the theoretical discussions as to 
whether or not aggressive war is a crime according to the Brland- 
Kallog Pact. Personally, I am convinced that it is. I will oome 
to the Pact in another connection. Here I should like to draw the 
attention of the Committee to the fact that this time we are not 
facing a single aggressive war. The second World War was planned, 
prepared and launched by the Axis rulers and military leaders not 
only as an aggressive war but as a total one. And this is, from 
the ariminologioal point of view, a very important faot. A total 
war as conceived, planned, prepared and launched by the Axis rulers 
and military leaders in accordance with their gangster- and pirate- 
philosophy is a criminal war because of its criminal aims and of 
its oriadnal means. Tho purposo is the subjugation and extermin¬ 
ation of whole nations and rooes, that is, mass enslo.yemsnt or mass 
murder. The means: tho war was planned, prepared and launched 
Intentionally as a aeries of crimes carefully* prepared and ordered 
in advance, crimes not in the moral sense only but in the sense of 
the criminal lor/ of the invaded countries. Thus, the launching of 
a total war is a orime. The order to. launch such war is a criminal 
order because it is an order to ooranit moss crimes, in tho majority, 
ordinary crimes of tho most hoinous nature. This oeoond fundamental 
faot (total war) deriving from tho first, mentioned sub 1 ., is a 
new faot. Tho United Nations realise this fact although not with 
the neooosaiy clarity as tho criminal methods of the warfare itself. 
But it is an important fact as woil. Without total war thore would 
not be "war crimes" or "analogous crimes" at all. 

The Czechoslovak and the Polish Governments in their common 
declaration of November 11th, 1940, stress tho criminal purposo of 
the German aggression which is "aiming at the destruction of our 
two ancient nations." The sarao faot is stressed in tho dooloration 
of tho Polish Government of December 20th, 1940. The Soviet 
Government in tho note of April 17th, 1942, enumerates the 
individual criminal purposes of tho Gorman aggression as parts of 
a general criminal plan, and continues 1 

"With such villainous plans the Gorman fascist hordes invaded 
our country." \ 


The note stresses the planned character of tho otrooities and 
denounces the German attack os a criminal attack. Purely not 
criminal in tho sense of "moral orime" whioh it would be enough 
for history or posterity to Judge. 


M 
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Such a Judgment the German and other Axis gangsters would 
profer, of oourse. 

But the Soviet Government is not willing to accept such moral 
or political criminality of the German aggression. In the note of 
July 23rd, 1942, in reply to the note handed over by the 
signatories of the St. James' declaration: 

M Tho Soviet Government onoe more confirms the universal and 
deliberate character of the bloody orimes of the Hitlerite invaders, 
which prove the German Fasoist Government and its aooorrplioes, in 
striving to enslave the peoples of the oooupled countries, to 
destroy their culture and debase their national dignity, have also 
made it their aim to carry out the direot physical annihilation of 
a considerable section of the population of the territories captured 
by thorn." 

Thus the Soviet Government holds the point of view that the 
aims of this aggressive total war and its methods as well ore of 
a criminal naturo: mass murder and other arimos. 

It would be difficult to say that suoh aggression is only a 
political or moral crime. Murder cannot cease to be murder only 
bocauso of the fact that the murderer or the man who orders the 
murder is by chance a chief of State, a ' Pdhrer and Chancellor of 
the Roioh, or a Duce, and so on. 

Mass murder oannot become a "political" or a "moral crime" 
only bocauso raised to the extermination policy of a state. 

Thus, King Haakon of Norway was perfectly right in his pro¬ 
clamation to tho Norwegian people of May yth, 1940, declaring that 
the German assault on Norway was criminal. 

Thus, Marshal Stalin was perfectly right when he declared in 
liis speech of November 6th, 1943 s 

"thirdly, it is necessary to take measures against these 
criminals who are responsible for this war." 

Using the expression "criminals" he oertainly did not think 
on moral criminality. 

therefore, the sooond relevant fact is the fact that this 
second World War was planned, prepared and launched not as a simple 
aggressive war, but os a total, thus a criminal war both in purpose 
and in methods. The launching of such criminal war is a crime. 

Tho very fundamental crime without whioh there would not be "war 
crimes." The fact is in comparison with 1914-18 a new one. 

*t has been confirmed by the Gorman accused and witnesses in 
the Kharkov Trial. 


3. Mass criminality oxooeding the scope of war 

It would bo dangerous both for the effectiveness of the 
Allied retributive action and for tho security of the Allied 
Faroes in Europo and of tho United Nations themselves to look 
upon the Axis criminality as a "war criminality" in the sense that 
it appears and will disappear with the war. 
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The following main features of this not absolutely but quantit¬ 
atively and even qualitatively new originality are: 

(a) The crimes began long before the war, in preparation for 
this war, with the physical extermination of whole dosses of their 
,t'. v . own citizens because of race, religion or political beliefs; and 

lu uj/., thereby thi Xadd rulers, and especially the Pasoists in Italy and 

"the Nazis "in Germany, prepared.for the seoand world war. 

■ • ^ • -* f / i * f * . 

These preparatory crimes,. oonmiiteA in peaoetime under the 
. . eyes of the whole world which regarded them as "internal affairs", 

although they were preparatory actions to the most criminal inter¬ 
national affair-, the seocnd World War, have b®°n mentioned in some 

Allied declarations, r 

« , '■ •<* • * • * ^ * * * •* 

These preparatory drimos are not "war arlmes" in the sense 
... . of "viplatians of laws and customs of war"# of course. They were 
' crimes oaemittbd by a Government of a scrvereign State, thus they 
were the internal affair of this State according to the old 

conception of sovereignty. 

. ^ ■ . * tTt..." • ; ?:•} •: r ;.. ... , _ 

One type of these crimes , is the extermination of Jews. 

President Poos eve It in his statement of March 24 th 1944# deolarod: 
"In one of the blackest orime3 of all history - begun by the Nazis 
in the day of peace and multiplied by them a hundred times in time 
of war - the wholesale schematic murder of the Jews of Europe 
goes on unabated every hour." j - 

President Roosevelt rightly underlines that the crimes 
i- . committed by the Nazis in war time are but a multiplication of 

. * thoir crimes of the same kind os already ootrdtted in peace time. 

That applies not only to the crimes against the Jews. Hundreds 
of thousands of anti-Nazis have been oither murdered or tortured 
or interned in concentration oanps, where they are still hold for 
the sane reason: thoy were obstacles in the way of preparing for 
the war. -- 




I ■ - . ( 'f. • t 

Socialists and Conmunists, Domoorats and Pacifists, Protestants 
and Catholics. Their proportion to the Nazi infected German 
population nay be not very high, but the orimes committed against 
them were of' the soma nature: preparatory actions of the big 
crime of launching -the total war, • The some applies to tho Fascist 
. i taly. I do not know if and to what extent it applies to Japan. 

(b) But the orimes will not finish after this war. Nobody 
... will believe that at the moment when hostilities in the technical 
, v dense oeose, the Axis .fanatics, espeoiolly the Germans, will trans¬ 
form theinsolvew Into decent# peaceful and peaoe-loving peoples. 

• :. . >■•>... „ f 

" • On the contrary, the .fyiy of the defeated beasts will increase. 

. We will f ape a pontinuatibn of :tkLa war in the form of on under¬ 
ground Nazi-Fascist terrorism. Thu "war crimes" will not cease 
with the end of tho war in the military sense. 


They are not isolated acts of men imbalanced by war, thus 
orimes which appear and disappear with the war, as an accompanying 
phenomenon. Their relation to "the war is, this time, the opposite 
one: the war is not tho dr souroe but their product. Thus they will 
continue after fthe war in the form of underground terrorism and 
banditry. 












; The orimlnal epidemic called Nazism or Fhsoism will not end 
with the annistioo. ^he Allied armies in occupation of the Axis 
oountrios must be protected against this criminality. And the 
United Nations, their leaders, .representatives and their peoples 
as noil. Without this protection a reconstruction of the world 
would be difficult, if not impossible. Hr. Pierlot, the Belgian 
Prime Minister, accompanied his signature of the St. James' 
declaration by a statement in which he said; 

"Exemplary punishment to fit the greatness of the crime is a 
satisfaction urgently demanded by the conscience of the oppressed 
poople, by their need for Justice as well as their desire for 
security." 

•* • ” V . . 

And General de Gaulle stated on the some ocoasian: "but if it 
is legitimate and necessary to ensure full punishment for crimes 
committed, it is quite as legitimate and necessary to take the 
essential measures so that the renewal of such crimes should be made 
lnpossiblo." The measures to be token are of ocurse predominantly 
of a different nature, but among them the punishment of crimes 
prepared oven now by the Nazis and Fascists to be oonaitted after 
their military defeat must be taken into consideration, and made 
one of the items of the Allied retributive action. 

(o) ^horo are Axis crimes committed in the course of the 
prosent war which have nothing to do with war in the technical 
sonso of the word, being committed 'an masse' with such bestial 
atrocity that is unparallellod in history. 

As tho crimes committed by the Axis criminals during this 
war aro nob isolated acts of men urihalanoed by the war,but acts 
of a people infected to a largo extent by a criminal epidemic 
originating in the Nazi and Fascist dootrino, the criminality has 
nooossarily a mass character. This criminality is not a temporary 
deviation of tho Axis popples especially of tho German poople, but 
a soiontifically created and skilfully cultivated state of mind which 
appears to the criminals as a natural one, as a normal state of 
mind of the higher race. 

(d) finally, big special organisations - voluntary as to 
membership - have beon croatod and trained to commit the most 
abominable crlmos such as moss murders, extermination, torture, 
eto. ney aro state organisations: the S.S., Gestapo, S.A. and 
similar organisations. They oan be denounced as orimlnal gongs 
with regard to their purpose and to their activities. This 
question is the Subject of another report of mine. 

Those main features of Axis criminality ore stressed in the 
Declarations. The Belgian Government in its statemont of June 8 th, 
1940, says: "The truth, however, is that the Gormans have conducted 
the present war vrLth ten tines tho atrooitios of 1914 *" ^his 
statemont was issued In the first year of the war. Tho exporionoes 
of tho past 4 years, in tho fifth year of the war, and espooially 
tho experience of the invaded countries, have been not ten times 
but thousands of times worse than in 1914 - 1918 . 

It simply cannot bo oonroorod. Innumerable documents have 
boon published. It is impossible to find a word strong enough for 
oxprossing the degree of intensity of this criminality. Tho 
Declarations use such words and phrases as "monstrous" (Soviot 
nofeu of January 6th, 1942); "oold-bloodod cruelty" and "acts of 
butchery" (the statement of tho Belgian Government of June 8th 
1940); "inhuman actions" (Soviot note of Novoribor 27 th, 1941); 
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"regime of terror" (St. James* Declaration); "cruelly and moral 
degradation" (Soviet Note of April 17th, 1942)} "unparallelled 
orimew" (the sobs); "bestial policy of extermination" (the 
Allied Declaration on the extermination of the Jews of Deoember 
1942); "it is not a war but murder and arson" (King Haakon of 
Norway on Kay 7th, 1940)j "blackest crimes” (Roosevelt on 
March 24th. 1944); "butcheries in Prance" (Churchill on October 
25th, 1941)* All these words and expressions are. too weak and too 
colourless in comparison with the reality. Probably human languago 
has not the vooabuloxy capable of rendering the intensity of the 
orimes and their horror. . Words pole when confronted with the acts. 

Hut 11 is not a question of literature. It is a very serious 
raattor of practical measures to be token by the Allies. If the 
Axis criminality, and especially German ardminality, is 6f suoh 
naturo os has been shown above and confirmed by the Allied 
doolorations and doovraents, then the methods of the punishment of 
"war orimes" must be adapted to this character of Axis arlmlnality. 
It is obvious that wo oannot oontrol such criminality by methods 
oucoossful in the struggle against individual and isolated 
criminality. It would bo the subjeot matter of ny other report 
to show what consequences must be derived by the United Nations 
from this new and unparallollod character of the Axis and especially 
German and Japanese criminality as to the methods of investigation, 
to tho measures of security, to the trial, to the substantial 
law, otc... Here I should like to underline that Justice and 
the protection of human society oannot capitulate before mass 
criminality. We havo many precedents of the struggle against the 
moos criminality of fanatioa. I will cone to this problem in 
ny socond report. 

4 , Crimes against humanity 

The fourth fact relevant to the examination and solution of 
ouf problem is the foot that certain categories of tho Axis crimes 
are orimes against the whole of humanity. These orimes surpass 
the conception of tho "violations of laws and oustoms of war." 

Their subatanco, tholr purpose, their intensity and methods 
are such that they threaten the very foundations of oaoh human 
organisation. Some of them are oovered by the positive law; 
some are not oovered by the narrew notion of "war orimes," although 
they are oovered by arlminal law and its principles. ®ut all aro 
oovored by the preamble to the Hague Convention: "laws of humanity 
and diotates of the publio conscience." 

It oould be objected that it is not nooospary to mention 
them as an especial category of Axis orimes. But it is neoossnxy. 
And the Declarations do it realising that al?. forme of the Axis 
criminality cannot be sAisod by the positive laws. 

Thus, the Polish Government in its statement of Deoombor 20th, 
1940, mentions "violations of conscience which is oven worse than 
physical terror." And in the Polish memorandum submitted to the 
Coiimisaion on April 17th, 1944, the cases of moral and psychic 
tortures aro enumerated. Some of them are not incriminated by 
the positive law, because tho legislator of the normal peace time 
criminal oodee oould not forsoe the sadistic bestiality of the 
Nasis. 
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The Soviet Government in its note of November 27th, 1941 , 
stressed that the Germans ore ousting not only against the principles 
of international law, but against principles of "hiannn morality." 
What meaning could havd this distinction if the law was oovorlng 
all German crimes? 

> ;•> - i j ■.//.' 10 Je -A-.uu:? ©• • ■ i • i <w. . • 

The same note denounced the German attitude to the Red Amy 
prisoners a a an attitude whioh violates "the moL% elementary rules 
of moral humanity." 

T he St. James' Doolaration is on the some lines, stressing the 
fact that the Garonne are committing oximes whioh have "nothing 
oomnon with the ooncoption of on aot of war or of a politioal 
crime." In the note of April 17th, 1942, the Soviet Government 
distinguishes "elementary provisions of international law and 
human morals." 

President Roosevelt speaks of "atrocities whioh have 
violated every tenet of the Christian faith" (October 7th, 1942), 
and on the crimes of the Fasoist gang "against humanity." 

(July 28th, 1943)• I will oome to this point and to the reason 
for the distinction in the chapter dealing with the interpretation 
of the declarations and ;rith the conclusions to be drawn from then. 

Here 1 should liko to stress that this fourth fact must be 
taken into consideration if we will rightly interpret the will of 
the United Nations, and so tho scope of their retributive action. 


5. Legal forms of primes 

Ibis fact is not a new one. Legal forms of crimos woro used by 
the Gormans in the first World War. What is new is the extent to 
which this cloak is usod to oover Axis and especially German crimes, 
and also the circumstance that the so-oalled "legal basis" of 
administrative measures and of Judicial decisions and judgments of 
the Germans are in themselves cloarly crimes. 2he issue of a 
decree that tho wifo and tho children must bo punished booauso tho 
father omitted to report a suspected porson to the police is a 
crime in itself. T ho logoi form is a farce. Tho authors of such 
decrees and orders "signed -their crimes" as M. do Baer pointed out. 

Some of the Declarations mention this fact. President BeneA 
in his speech of June 13th, 1942, stated: "I solemnly declare in 
tho name of the Czechoslovak State, Nation and Government, ihat 
for all that has happened in our country in these days we consider 
Adolf Hitler and all mf-nribers of his Government, without exception, 
personally responsible," 

ii nd ho onumeratod tho categories of the Goman officials 
personally responsible for this gangster administration, 
legislation and jurisdiction. 


6 . Tho Briond-K o llog Pa ct and the Axis primes 

I leave aside !ho question of whether or not tho Briand- 
Kollog Pact has denounced tho aggressive war as a crime. I 
maintain that the Brland-Kollog Pact imposed on international 
obligation upon the signatory states. 







•^h© violation of oaoh international obligation constitutes 
a "ddlit international," tee Gorman author Karl Strupp teaches 
in his book "Das Vttlkorreohtadelikt." 

*..v .iliJ . ‘' r ' ’• 

Nov/ the question arises, mentioned by Eagleton in a footnote 
to his or tide on "Punishment of war crimes" in the Amerioan 
Journal of International Law, July 1543: if the invasion of a 
Jjpreign oountry is a “fldlit international" in violation oither 
of the Briand-Kellog Pact or of a non-aggression bilateral treaty, 
oan this offence be a basis for acquiring rights such as: 
confiscation of mobile state of property* inposlng taxes and levies, 
establishing tribunals condemning the Inhabitants to (bath according 
to the las/ of- the invader eto.? Oan an invasion, thus a "ddlit 
international" be the basis for rights? Is it hot an antiJuridical 
assumption, to admit that .tee violation of law oould bo tho source 
of lights of any kind? Is/ 1 not a contradiction In terms to s ay that 
the invader,thus,the perpetrator,of on illegal act at least - has 
the rights enumerated above and others granted to the belligerents 
by the Hague Convention of 1907* thus at a time then each war, 
oven an aggressive war , was % legal thing? 

... 

The declarations do not mention this problem 'ejqpreaeis vorbi- * 
But the Uosoaw declaration on atrocities, of November 1st, 1943» 
atroaaes chat the decisive law is the low of the invaded and 
liberated oountry. Does it mean tee national Judge will apply the 
national criminal law and will not ask if tee act is or not covered 
by the "laws and customs of war"? 

It is a very serious matter whioh deservos to be dealt with in 
a special report, because the conflict of laws ariso before every 
national tribunal colled to try "war criminals" at the moment whan 
tho aooused would object that his action is oovered by tho "lavra 
and customs of war," ospecially by the provisions of international 
law regulating the dutios und the rights of tho occupying force. 


In conclusion, I should llko to sum up: 

Hie United Nations, as the Declarations demonstrate, real iso 
tee now criminological situation as manifest in the facts described 
in the chapter II of this report. 

Tho determination of the United Nacions in matters of crimes 
conmittod in connection with the second world war has boon not 
only influenced but directly aroused by these facts. 

Thu phrases and wards in which the United Nations express 
tholr indignation and their will to not - in accordance with the 
feelings of the oppressed pooplos in the occupied countries, and 
with public opinion in the .free countries - must not be considered 
as only on ethical condemnation, but as constitutive ele:.ients of 
tee will of the United Nations to punish, and, through punishment, 
to satisfy tho moral nood for justice and tho social nuod for 
protection. 

Thus, tho new foots, the now roaliiy as understood, and as 
sot down by the United Nations in their Declarations, will help 
us to ascertain their will as far as tho question is concerned as 
to wha-s crimes oonnoctod with tho second \7orld Vfair the United 
N-tions are determined to punish. It is the tack of interpreting 
the declarations in u wuy corresponding to bhoir real moaning. 
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CHAPTER III 


The Interpretation of the 


:}■ : 


m f 
• . , 



» • - . » i 

. . ' j 1 • • • ! ' • ' • • 

‘ The whole problem. would be such simpler IP the United 
' Nations hod made one exhaustive, clear end preoise.declaration 
concerning the orimew oarxdtted by the Aide lit connection with 
the second World War. 

It.was naturally is^Cftelbie far one single reason: the 
United Nations, did pot .represent a single political, oonmunity 
from the beginning of this war, i.e. from the beginning of the 

Axis atrocities. 1 

* . • * . * 

*,* *>••%* • 

Thus, the declarations of such a ooenunity developing from 
1939 to 1944 through all the vicissitudes of the war, bear all 
!' i the traces of their origin in language, in the precision or look 

of precision of conceptions,'alms, legal expressions and phrases, 
and last but not least in temperament. The Declarations must 
bo road as successive expressions of a general will in statu 
nasoondi . 

• ' « • 

. • •' • • 

We have now a great number of declarations mode successively 

in various stages of the war, declarations of various value for 
our purpose, sane of them oontrodiotozy to each other. 

Wo have only one declaration published formally and expressly 
pn behalf y£ all United Nations Governments (Declaration on the 
ox termination of-the Jews of 17th December 1942). 

r this one .really ocannon declaration deals only with one 
' .-m part of .our problem, a part whioh is in acme respects not a 

'“... qugi^tiqn of "^ar? crimes" as the' doctrine understands them. 

- ’ • • 

..Then we ( .hav 3 ^ J a^rcprtaia.nnhbe•• of- collective declarations 
.t«uW by. greater . jo®v smaller?groups of individual United Nations 
} ftoyejmwnts. The. most important declaration of this type ie the 
r Si. James ’.Declaration. of JdnuOry 13th, 1942. This declaration 
. gained the support of other Allied Governments, so it rnoy con¬ 
sequently bo regarded as a declaration expressing the will of 
all the United Nations, or at least the great majority. 

V v t,, .; 

.; , > v The same applies to the important Moscow Declaration on 
atrocities of November 1st, 1943• signed by only three Great 


. ?/. 


S*< 


I . ■ 


Powers, but 


'spooking in the interests of 32 United Nations.' 


'Ihe groat majority of the other United Nations publicly 
and officially agreed, so that this declaration oan be regarded 
as a United Nations) .declaration. 

Other declarations. of a group of Governments have not 
received formal approval by the othors but something in the 
native of q taoitue consensus , as, for instance, the oomnen 
. declaration of the Gseohoblovok. and Polish Governments of 
November 11th, 1940* In this sense, under the condition of 
• taoitus o opaena.U6y .it might bo regarded as a United Nations 

declaration* t • *>• 
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The same applies to the individual declarations and state¬ 
ments pf Allied leaders speaking in their representative oapaoity 
so that they undoubtedly expressed the policy of their respeotive 
nations. 

-- • * • • -• ...... - • • 

Thus, wo have not a precise, exhaustive and dear expression 
of the will of the United Nations as to the "war crimes," but a 
collection of declarations like a mosaic in which each stone 
bears the trace of its own individuality* whole picture 
is more inpressive but soemtijaes at the cost of precision. 

- , ' 

It is quite natural that such declarations addressed to the 
peoples, appealing to their othioal sense, oannot be framed in 
the manner of odourless, dry and unimaginative legal provisions, 
but on the other hand the time is ripe for a sunnnry of the 
numerous Declarations In a manner whioh would make the real work 

of the United Nations' Justice possible. 

*• * • / >• * 

If the report wishes to attain such a precise description 
of the scope of the Allied retributive action on the basis of 
the existing declaration, it oannot indeed interpret them only ' 
In a grannatioal momar ai*wgi*g to the words. 

The Declarations mist be read and understood In connection 
with tho general aims of the United Nations in this war, whioh are 
the destruction of Nazism, Fascism and Japanese militarism. 

•f • r * aT p 

» 

Further, the declarations oust be Interpreted in oonaeotlon 
with the feelings of the people in the occupied countries and 
with the public opinion In the free oountrles The people both 
in the occupied and in the free Allied oountrles agree that the 
mistake of 1919 must not be repeated because this mistake not 
only gravely offended their sense of justice, but helped the 
criminals to prepare for the seoond world war. The peoples, 
especially in the oooupled oountrles, feel such a craving for 
justice that perhaps it is stronger than the desire for food. 

1 * ~ 

. . Here we have the famous "dictates of the pUblio oonsoienoo" 
mentioned in the preamble to the Hague Oonveutdon of 1907. 

Ihoy are important for the reconstruction of the world os well. 
Thus, we must' interpret the declarations of the United Nations 
in accordance with these "dictates of pihlio oonsoienoo" In our 
respeotive oountrles. 

Further, We must keep In mind that the purpose of the 
retributive action of tbs United Nations is to save human society. 
Law would lose any 'raison d'etre' If it were not able to produce 
at critical times rules and machinery to prevent the disinte¬ 
gration bf the human society. 

In this sense we must understand the phrase so often 
repeated in setae declarations especially In hose of President 
Roosovelt and in the Soviet notes 1 "crimes against humanity" 
or acts "against the principles of hiaaan morality." By stressing 
those special types of crime the United Nations Go v e r nme n ts or 
leaders do not oreate entirely new categories of crimes in the 
system of criminal law. Host of them are oovered by the 
provisions of the existing lews. But the sense of these and 
similar passages in the Declarations is this: Qw United Nations 
have realised in the oourse of the seoond world war that oertain 








crimes doranlttod by the Axis ore threatening the very foundations 
of human organisation and of the whole human society. Thus, the 
United Nations acting at this moment as representatives of the 
whole of humanity are determined to punish such crimes, render 
the authors of such crimes harmless, to destroy the regimes 
producing such crimes in the Interests of the whole of mankind. 

Tho f orum delicti coralssi and the nationality of the victims 
cannot be On obstacle in the way of punishing suoh crimes. 

Those crimes ore because of their monstrosity genuine universal 
orimes, malum in so even when not subjected to particular legal 
provisions. 

Taking into the consideration all the elements mentioned 
above os rolevant for a oorreot interpretation,! come to the 
following conclusions; 

A. ) The United Nations, their peoples and their Govern¬ 

ments are, according to thoir Declarations, determined to punish 
all orimes oonraitted in connection with the preparation, oonduot 
and continuation of the seoond World War, by tho Axis rulers, 
political or military leaders, their armed foroes and paramilitary 
organisations, the members of the ruling Party of the administrative 
and judioial apparatus of the State, and by Individuals and by 
their aooomplioes. 

B. ) Thus they are determined to punish: 

a) the fundamental crime of preparing and launching 
this seoond World War as a total war because of its criminal aims 
and bocauso of its criminal methods previously planned, prepared 
end employed, and all crimes oormdttod in the preparation of the 
second world war irrespective of tho territory where tho pre¬ 
paratory crimes have been oormdtted, including the territory 

of the Axis states; 

•* * # 

b) all orimes oonxnittod by the Axis invaders in the 
invaded or oocupled countries and all orimes committed on Allied 
or Axis territory against the members of tho armed forces or 
civilian citizens of one of the. Allied Nations; 

»* 

o) all orimes against any persons without regard to 
nationality, stateless persons included, because of race, nation¬ 
ality , religion and political beliefs; 

d) all orimes that may be committed in order to prevent 
tho restoration of peace. 

P. ) The United Nations regard as crimes in tho above- 
mentioned sense all offences against: 

a) the criminal laws of the United Nations; 

b) "the "lavra and customs of war"; 

o) the general principles of orlminal and international 
law, as established by oivilized nations; 

d) the laws of humanity and tho dictates of tho publio 
consoionoo os proclaimed in the preamble to the Hague Convention 
IV (1907) 










This interpretation ia in ny opinion the right one, 
expressing the real will of the United Nations Governments and 
peoples. 

It seems to me that the oorreotness of this interpretation 
is confirmed: 

1. ) 2y the resolution of the I. Corrals si on of the London 
International Assembly dated 14 th February, 1944, and contained 
in the General report of this CocndLssion, and worded aa follows: 

War orJmbs are ary grave outrages violating the general 
principles of criminal law aa reocgnised by oivillsod nations 
and committed in war-time or connected with the preparation, 
the waging or the prosecution of war, or perpetrated with a view 
to preventing the restoration of peaoe. 

From this point of view the Commission regard as war crimes 
especially: 

a) the preparation and the waging of an aggressive war 
and all other acts of aggression (referred to in Marshal Stalin's 
Declaration of November 6th, 194-3); 

b) violations of laws and customs of war, the list of 
which is attached hereto; 

o) all crimes committed either within an Axis oountry 
or outage suoh oountry for the extermination of a race, nation 
or political parly (referred to in the United Nations Declaration 
of December 17th, 1942); 

d) crimes perpetrated after the cessation of hostilities 
with a view to preventing the restoration of peace. 

War crimes can be perpetrated, either by dlreot action, or 
by participating in tho crime, by aiding or abetting, inciting, 
conspiring or giving the order to oonmdt the crime. 

War crimes can be perpetrated, as a principle or an aooessory 
by any person whatever, irrespective of his rank or position, 

Heads of State included. 

2. ) By the article 29 of tho Armistice concluded between 
the United Nations and Italy which deala with the surrender of 
war criminals, and is in the following terms: 

"Benito Mussolini, his ohief Fascist associates and all 
persons suspected of having ocnndtted war crimes or analogous 
offences whose names appear on lists to be oommmioated by the 
Uni tod Nations and who now or In tho future are on territory 
controlled by the Allied military oonmand or by the Italian 
Government will forthwith be apprehended and surrendered Into 
the hands of the United Nations. Any instructions given by 
the United Nations to this propose will be oamplied with." 

The Armistioe did not limit tho Allied retributive action 
in Italy to war orimes strip to aensu but extended it to 
"analogous crimes." 
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• 3*) the Kharkov trial- The three Germans were charged 
in accordance with the principle laid deem by the Moscow Declar¬ 
ation quoted by the Public Prosecutor, with crimes violating the 
laws- -of the Soviet Union as lex-loci delicti ooonisai , and wore 
sentenced according to the Soviet penal la*. ’ 

* c,s r * ' * * 

But the Public Prosecutor, In the indictment sad In his final 
speech on Deoeober 18th,-end the Tribunal In the verdict, referred 
expresses vexhis to the "laws and customs of war." They stressed 
tH© fact that the aoaused violated at the sans tins by the sane 
- acts the Soviet national and' the International law. The inter¬ 
national law (the 'laws and customs of -war 11 ) was presented in 
Kharkov as a supplementary basis for the Indictment and the verdict. 

• ■ , * .. * %r% 9VjV1 >4 -V*» 

In the Kharkov oases both laws - the low of the invaded 
oountry and the international law - were In harmony. The question 
what should be done when International Lmr justifies actions which 
aro plainly crimes according to the criminal low of the Invaded 
or occupied oountry did not arise before the Kharkov Tribunal. 

But it is a question which deserves to be dealt with in a special 
report. 

4*) Finally, by the praotloe of the loerioan Judga Advooate'a 
Department In the North African field of operations as explained 
by Oolonol Clark at the meeting on April 5 th 1944* * The osse of 
the German offioer was not a oase of a "war orljnjjval," atricto 
sensu because he has oocmltted crimes on Italians. Thus’, it wa 
a crime committed an ensny soil against ensny nationals by an 
enemy offioer. Certainly not a war crime s trio to sensu . but 
certainly at least an "analogous crisis ," as mentioneS £n the 
Armistice. • 
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SUGGESTIONS 

. • • . 

For Reasons explained In the previous chapters of ny report, 
1 make the following suggestionsi 


A.) T2> reconmend to tho United Nations Gover n ments tbs 

following: 

.% 1 •* 4 i 1 ' ,. r , .1 * > * 

Declaration of the united Natio ns on the scope of 
thei r retributive" ao'tion against the authors' of crimes 
oomnitted in oonnootion with the aeoond World War 

The United Nations deolared on various oooasions that the punish¬ 
ment of those who have ooondtted crimes in oonnootion with the 
second World War is one of the major aims of tbs war on 5tbs 
part of the United Nations. 

. • 

Desiring to harmonise and to give precision to their previous 
doolarationa, and desiring to express in the present stage of tbs 
war when the defeat of the eneny is approaching, clearly their 
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will and their intentions as regards these ariose end their authors, 
the Uhited Nations deolare that in order to satisfy the araving 
for Justloe of the oppressed and attacked peoples, and the need 
far future aoout&ty th the world, they have united their effort to 
bring to duatiae and to punish as they deserve the rulers of the 
AxianPowprs, Heads of States included, their politiool and 
mili t ary leaders and their armed farose end paramilitary organ¬ 
isations the menders of the ruling* Parly, of the administrative 
.'faft-Judlapparatus of the State , and by Axis Individuals and 
their'aooionrl.taes, irrespective of'their nationality, who have 
ooandttedj .1 

, Aon er. t . ; v • > _ 
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C> : h) the monstrous crime Of ’ preparing e^d launohlng this totfcl 
secondWbfldbSkr.<jifinitial : -ta its alas and in its methods, and 
brlm sa doaSA%ted In its preparation,, irreepaotivo of the 
i • territory:where they have been perpetrated; 

V • ...7‘ f • 

b) Oximes in the invaded or ooo^pied oorntrles and arimes 
against tbs m ashers of-the armed forces or against oivllian 
• ottisons of the United Nations on Axis territory; ' 

. 0) arimes against any- persons without regard to nationality« 1 
stateless persona included, because of raoe, nationality, religion 
or political beliefs; .-■= 

- r .0 ' t fl % ; • 

d) arimes that way be oooedtted in order to prevent the 
restoration of pease. 

• -i '• ■* . ; Jv ’ 

• 'The United Nations regard as crimes in the above-mentioned 
sense all aqts violating the .criminal lows of the United Nations, 
the "lave and customs of war**'', the general prineiplea of ariminal 
■ ..and ihtSriJitianAl law as established by oivilised Nations, the 
-. -laws of humanity and the 'dictates of the public conscience pro- 
. olaipod by the preamble, to the Hague IV Convention as supreme 
rules of the hunan oompunity. 
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From this point of view they regard as crimes to be within 
the aoope of their retributive action especially: 

(an illustrative list of arimes, simpler and more systematic than 
the list of 1919 should follow). 

' ■_/ . 

'A-j. . -=-‘ --— 

B.) In order to avoid the delay which would result from 
diplomatlo negotiations, I suggest that each member of the Nor 
Crimes. Ccomiasion should be asked to ask for approval of the 
definite text 1 by hie Government, and that then the definite text 
of the declaration approved by Governments represented on the 
Coofiaalon should be transmitted to the British Government,with 
the "request to obtain, the oonaent of Governments not represented 
on the Connies ion, and afterwards to publish the declaration In 
an appropriate form on behalf of all Uhited Nations. 
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Note : This is a preliminary document intended exclusively for the 

personal use of members of the Commission and their substitutes, 

SECRET III/4 ( a ), 

12th May , 1944 . 

UNITED NATIONS W A R CRI ME S COM MISSION 


COMMITT E E II I 

SCOPE OF THE RETRIBUTIVE AC TIO N OF THE UNITED "ATICN3 

ACCORDING TO THEIR OFFICIAL DECLARATIONS . 

(The Problem of "War Crimes" in connection with the 
second World War) 


Explanatory and Additional Note by Dr, Eoer to his 
_ Report (Doc, IIT/4) _ 

Intro du ction 

Two preliminary questions should be answered. One was raised by 
Sir William Malkin in his draft of March 29th of Mr, Pell's motion on 
crimes motivated by the victim's race or religion. The second was 
raised by Sir Cecil Hurst at the meeting of our committee on February 28th. 

The first question is of a formal nature. Does the Commission need 
special permission ft*cm the constituent Governments for the study of the 
problem and for making recommendation? This question might also arise 
on other occasions. An answer laying down the applicable principle is 
necessary. My opinion is in the negative. Reasons for it : 

(a) Fran the beginning of our activity the opinion of the overwhelming 
majority of the members supported the concentration of the whole work 
concerned with the war orimes - investigation of particular oases and 
examination of general questions as w^?.l - in the Commission, 

(b) Our Chairman Sir Cooil Hurst pointed out at the meeting of 18th 
January, that if the Tech:... ul Committee was abandoned, the War Crimes 
Commission would bo the sole body representing the United Nations which 
dealt with War Crlmos. And on February 8th at tho meeting of the Commission 
he expressed the oorreot opinion that, "if tho Commission proceeded to advise 
the Governments to the best of its ability on the problems which arose in regard 
to war oriminals, it need not fear objections on the ground that it was 
exceeding its competence", 

(o) Various Governments expressed the same opinion through their representa¬ 
tives in the Commission. I refer for example, to the declarations of 
the French representative ? and of myself on behalf of the Czechoslovak 
Government, both made at the meeting of tho Commission on February 15th. 

(d) Finally the note of the Foreign Office of February 24th concerning 
the question says expressly j 

" ,,•• it was agreed that it would be desirable to sot up in duo course, 
in addition to the Commission, a technical committee of legal experts to make 
recommendations to the Governments upon matters of a politico-legal nature 
relating to the punishment of war criminals, 

"His Majesty's Government in the United Kingdom understand that the 
consensus of opinion among the members of the United Nations Conmission now 
is that tho most suitable procedure would bo for the Commission itself to 
consider and make recommendations upon these general questions 

I UNITED NATIONS ARCHIVES j 
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Thus it 1b clear that the Coniaission is formally authorized to examine 
the problem which is the subject-matter of ny report because it is a politico- 
legal problem and a general question as the note of the Foreign Office pointed 
out, which both now belong to the competence of our Connission, We do not 
need special permission. 

2. The second question was raised by Sir Cecil Hurst at the meeting of 
Committee III on February 28th. It is a question not of form but of 
suhstance. From the beginning of our work several members of the Commission 
expressed on various occasions the opinion that in view of new facts characte¬ 
rising the present war, it would be impossible to limit the activity of the 
Conmission to the investigation of war crimes stricto sensu as "violations 
of the laws and customs of war". 

At the meeting of Coimittee III on February 28th Sir Cecil Hurst pointed 
out that so far we arc bound By the declaration of Lord Simon of October 7th, 
1942, which was the basis for the invitation sent to the various Allied 
Governments. By accepting this invitation the Governments accepted the scope 
of the Conmission as described in the invitation and in the speech of the 
Lord Chancellor. 

But Sir Cecil added that this does not moon that the scope could not be 
enlarged when new facts, and especially cases, submitted be* the Governments 
demonstrated that it would be desirable ( to recommend to tho Allied Governments 
a more wide and large conception of "war crimes". He pointed out that public 
opinion, the opinion of the man in the street, and the opinion of experts as 
well must be taken into consideration. 

• 

I think that the conditions which Sir Cecil had in his mind have been 
reached, 

(a) After the speech of the Lord Chancellor of October 7th, 1942, the Allied 
Governments in various subsequent declarations and documents enlarged the 
scope of their retributive programme. 

(b) New facts subsequent to the speech of the Lord Chancellor have to be 
taken into account. The Soviet Armies have captured a number of documents 
proving that the war was planned and prepared as a criminal war with criminal 
aims and with criminal methods. Some of the orders arc quoted in the Molotov 
notes. 

I should like to add here the statement of a German Officer Major BecMer, 
now a prisoner of war in Russia, was Adjutant of the O.K.W, (of the German 
High Command) from October 1940 to 1942, On December 27th, 1943 he stated, 
(Broadcast from Moscow on December 27th, 1943) : 

Translation ; 

"In March 1940 Hitler made a speech at a secret meeting of a group of 
generals and S>S. leaders. His instruction with regard to the method to be 
adopted in the fighting, contained the order to the troops to liquidate all 
members of the Russian Intelligence Service, Burgomasters, Controllers of 
Commerce, Engineers, Officers, and with this object in view to disregard 
military law.-, Major Bechler had personal knowledge that Himmler had shrieked 
at the S.S. leaders of his Army group because they had not shot a sufficient 
number of Jews. "Pigs take an example from your colleages of the Northern 
Amy group-. They have shot five times as many as you have". 

The Polish Government is in possession of documents proving that the 
Germans are not only committing war crimes stricto sensu but crimes which are 
crimes against humanity and without even a remote connection with military 
necessity. Similar documents are in the hands of the Czechoslovak Government 
and probably in the hands of other Governnents. 
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Evidence has been produced that the Germans are reorganising their 3 k. 
troops under the new leadership of Schepmann as terroristio bands in order to 
commit crimes against the Armor of occupation, against all non-Nazis in Germany 
and against the peoples of the liberated countries, and that they will in-such 
manner continue the war under other forms regardless of the techidcal cessation 
of hostilities* 

The soope and extension of German crimes led the French and Polish represen¬ 
tatives to raise the question of collective reponsibility. Whatever may be 
legal opinion as to this aim, one thing is certain. Certain categories of the 
Germans, S.S. Gestapo, S.A, some sections of the Army etc, must be token into 
preventive custody in order to ensure their punishment for crimes committed and 
to prevent them ft*om conraitting further crimes. Thus, at least as a measure of 
security, the principle of collective responsibility is justified. 

(c) The members of our Conmission realize that new facts call for new conceptions 
and new measures. All members of Comnittee III agreed at the mooting of March 
27th, that the crimes mentioned in Mr. pell's motion must bo punished and that 
the only question which remains to bo answered is whether it should bv. under tho 
heading of "War Crimes" or under another heading. We could choose the heading 
’ised by the Italian armistice (antilogous crimes), but this is a secondary 
question of legal technique. The primary question is that it must bo done. ’ 

The observation made on April 4th by Sir Cecil Hurst on the results of 
the work of the Commission and on the necessity of new methods and principles 
is of fundamental importance. He said that he too "was beginning to doubt 
whether, if the Commission continued to be confined within the limits fixed 
for it at its creation, it could satisfy the expectations which the speeches of 
the leading statesmen has caused tho publio to found on its work". 

And this is exactly the purpose of my report.; To adapt the task of the 
Commission to the Allied declarations and to public opinion v/hich is relying 
on these declarations. 

Thus, I think that the second question as to whothrw we have reason to 
revise our work in the light of the Allied declarations especially those issued 
after October 7th, and in the light of new factB produced since October 7th 
must bo answered affirmatively. 


Ad Chapter 1, 

On May 1st, we discussed the Hague Convention, sx)me particular provisions 
of the Hague Regulations and the value of the legal meaning of the Preamble. 

I cannot help foeling that there was a great misunderstanding as to the 
Hogue Regulations and as to the preamble. Thus I feel it r.y duty to add to 
*.y report dealing in Chapter 1 with the Hague Convention some further arguments 
because I think that the Hague Convention in spite of its age, and especially 
the Preamble, could very well help us to overcome some technico-legal difficulties 
and to s ave the law from an inevitable collapse if it could not meet the new 
criminlogical reality. I remember that some members of Comittee III, discus¬ 
sing the Polish suggestions, examined whether the cases enumerated in the Polish 
memorandum were or were not covered by the Hague Regulations, (Article 46 ) and 
it seemed to me that they were only inclined to regard the cases os not war crimes, 
because they are not covered by one or another particular provision of the Hague 
Regulations. This attitude would be a wrong one. It would mean that acts 
which are not expressly forbidden in the Hague Regulations are legitimate. 

But the Hague Convention has never been understood in this manner. Neither 
tho authors of the Convention nor the experts of International Law excupt the 
majority of German experts, of course, have conceived the Hague Convention as 
a body of permissive rules. On the contrary, as Westlake rightly pointed out, 
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the provisions ore of tho nature of prohibitions arc not exhaustive. 

Tho ambition of tho Hague Conference was not to give a complete code of 
rules of warfare. The Conference expressly nctoitted it in the Preamble, 

But at the same time the Conference declared that this imperfection of the 
Convention and the Regulations does not neon that acts not expressly forbidden 
by the Regulations are legitimate acts. In the Freamblo to Convention IV, 
it is deolared that cases not provided for are- not simply left to "the arbitrary 
opinion of the military corxionders". Rolin. ("Le droit noderne de la Guorro, 1 
1920, Tome I Page 9) stresses the fact that the conference deliberately 
limited its task and had no pretention, de formuler un code couplet du droit 
moderno de la Guerre. Westlake. International Law, Cambridge 1910, Part 1, 
P.6l, holds the same opinion and says : "The authority of the Hague Regulations 
is therefore supreme to the extent of their range and their range, whorever it 
may be found defective, is to be supplemented by approved usagos and humanity". 
Garner . (Recent development in International Law, Tagore lectures, 1922, 
published by tho University of Calcutta 1925) is exactly of the same opinion# 

And all three authors agree that the fact that on act is not expressly forbid¬ 
den in the Hague Regulations does not neon that such act is allowed. The 
question is whether it is rv not contrary to tho usages of civilised peoples, 
the laws of humanity, and the dictates of the public conscience, which are the 
supreme rules of the human community. 

The value of the Preamble is immense, especially for our work. 

The first question to be answered is whether the Preamble can bo regarded 
as law. 2' r ’ ft only a non-obligatory "monologue of the legislator"? A ducla- 
i-lion of moral but not of legal value and not binding the signatory states?. 

The overwhelming majority of experts in International Law are unanimous 
in the opinion that the Preamble is law. As example I quote Rolin page 9, 
op. cit. : 

"La conclusion qui se ddgage de oes declarations formolles (R olin refers 
to the Preambles of the Hague Conventions) ost notto. Les principes du droit 
de la guerre, tels qu’ils rdsultcnt des usages entre nations, dcs lois dc 
l'humanitd ot des exigences de la conscience publique g/imposeront aux 
bdligerents non settlement lorsqu'ils n'auront pas adhdrd A la Convention mai 3 
cotnme droit compleraentaire dans les cas non rdglds par oelle-ci’’,. 

II dtait bon, il dtait utile de donner une place dans le droit de la 
guerre aux lois de 1'humanitd ainsi qu'aux exigence de la conscience publique- 

"La conference de la Palx ( Rolin moans the Hague Conference 1907, dr.E) 
declare queles exigences (i.e. de la conscience publique, dr.E) ot celles des 
lois de l'huraanitd ont, en fait, une place importonte dans le droit de la 
guerre ....", 

Westlake as quoted above grants to the laws of humanity the function of 
supplementary law whon the written law is defective. Lord Cave in his article 
"War Crimes and their punishment" (Transactions of the Grotious Society, 

Vo„8 1923, p. XXI) designates the laws of humanity and the requirements of the 
public conscience of the Preamble as Vie:*, non scripts", i.e. as law, and says 
expressly that this law is to be extracted etc. 

Thus the Preamble is a part of International Law. The laws of humanity 
and the requirements of the public conscience are binding rules for the 
political rulers, military leaders, and commanders, and all persons repr js-i.i.- . 
the State in the conduct of war. In what sense?. I said in qy report that 

the Preamble has two functions s to help to interpret the particular provisions 
of the laws and customs of war and to supplement them when they have gaps. 

Both functions of the Preamble are recognized by Rolin . On page 260 ho quotes 
Westlake as to the interpretation of the Hague Regulations and says j 
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"•••# 1'auteur (he means Westlake) a 3 implement voulu expliquer que si 
tel act ntest pas expr^ss&ndnt interdit par le reglement de la Haye, cet acto 
n'est pas ndcessairement permis, Cette .interpretation est virtuellement 
confirmee par les termes mdme du prdambule de la Convention No, IV,,,.". 

Interpolation page 10 : (Rolin regards the Preamble as an important 
instrument of interpretation not only of the Hague Regulations but of the 
customs as well. He writes on page 261 op.cit. 

H I1 y aura done lieu de rechercher, dventuelleraent, surtout lorsqu'on 
se trouve en presence de coutunes divergentes comme il arrive souvent, 
ce qu'exigent les lois de l'humanite, cc qu'exige la conscience publique 

As regards the other function of the Preamble, I have quoted already 
Rolin and Westlake . Both underline the role of the Preamble as droit 
compl&aentaire, as supplementary law. Garner regards the Preamble as a 
means of filling up of the gaps in the positive law, i.e, gaps in particular 
provisions of the positive law. He se«-s the importance of the Preamble 
in its function of covering cases not covered hy the particular provisions 
of the Hague Regulations. I do not think that any other expert in inter - 
national law has better summed up the importance of the Preamble than Rolin 
on Page 261 op.cit, I quote this passage because it was written in 1920 
as if Rolin had foreseen the situation of 1944 and it finds its full applicat.'.c’ 
to the Polish proposal No. 2 (crimes agains human dignity) 

Rolin says: "Cette declaration est d'une importance capitale. et e'est 
motif pour lequcl nous la reprodusisons encore, avant d’analyser le Rdglement 
et de le confronter avec les usages. On ne pourra done pas soutenir, par 
example, qu'il est permis de mettre A mort les otages, par ce que le Rdgleraen^. 
ne 1*interdit pas, qufl est permis dc fairc souffrir ddliWrement des 
innocents pour des coupables lors'qu'on ne parvient pas A ddcouvrir ceux-ci, 
sous prdtexte que le Reglement de la Haye ne defend pas cette abomination; 
qu'il est permis d'attenter A la liberty dcs habitants inoffenoifs du pays 
occupd et de les ddporter cn masse dans le pays de l'Etat occupant avec 
sujetissement au travail fored, sous prdtexte que l'article 46 du Rdglement 
ne prescrit de respecter que l'honneur et les droits de la famille, la vie 
des individus et la propriety privde, ainsi que les conviotions religieu a cr 
et l'exeroioe des eultes, comme si la libertd n'avait pas le droit, en 
principe, et saut le cas d'infraction, au mdrae respect que la propriety, 

II nous faudra done, A cotd de ces dispositions rdglementaires dont 
1*imperfection et les lacunas ont dtd signaldes par les auteurs memes, 
examiner le usages antdrieu res". 

And Rolin proves that even before the' Hague Regulations the principles 
of humanity and public conscience were recognized rules for the conduct of 
war. He quotes on page 50 et sequ. op.cit. the "Manuel dc l'Institut du 
droit international" and says that the article 4 of this Manuel "condacme 
en outre sans se prdoccuper de la question si clle est inutile ou ndeessoire 
toute action contraire A la loyautd, A la justice, ou A‘I'hunanitd". 

He quotes the article 4 of the American Rules of Land Warfare of I863 (the 
so-called Lieber Instructions) and says that this article "ordonne de reaper 
rneme dans le oas de la loi martiale strictcment les principes de justice 
d'honneur et d'huraanitd". Professor Sheldon Glueck of the Harvard University 
agrees entirely with this appreciation of the Preamble. In his report written 
for the London International Assembly in December 1943 under the heading 
"The law to be applied in trial of war offenders" he soys on page 7 in 
connection with the question how the relevant conventions are to be interpreted 
how the gaps are to be filled and ambiguities to bo cleared, that the fm.u 
the Hague Convention with commendable foresight inserted in the Preamble 
a precautionary statement. Sheldon Glueck sees the importance of the Pr;ee~ v 
in the two functions mentioned in qy report (interpretative and suplementative, 

\ 
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To enpft&sise hi a opinion he quotes Phillipaon C, "International Law 
and the Great War", London 1915» page 142 saying: "Even if the entire body 
of modern international written law were completely obliterated, the cocnon 
law of nations would still remain - a cor/iaon law hosed on enlightened 
practice and ineradicable conceptions of huianity and justice". 

Our task is to apply this "unwritten law" (Lord Cade, op.cit.) 

When written law is lacking. 

Ad Chapter II . 

ad par. 1 . 

It could be objected that the expression Gangster-rdgine is too strong 
or not a juridical one. Anyone unable to accept this description of the 
Nazi^rdgimo could be satisfied perhaps by another expression, Sheldon Glueck 
in the paper quoted above uses the terms "pathologio system". But tKese 
terms involve an element of irresponsibility w^lch I would avoid. By 
denominating the system as a gangster and not pathologic system I wished to 
underline the criminal responsibility of the Nazi rulers. Such a system 
was foreseen by Story in his famous "Conflict of laws" (1872). He speaks 
in this book, quoted by Glucck , about laws. rnstitutions or customs of one 
nation which are subversive of the morals, justice or polity of another nation. 
And Glueck adds with justice, "If it is true of any one nation, it must be 
true of the family of nations....". 

ad par.2. 

I left out the question whether a simple aggressive war - conducted 
within the framework of the "laws and customs of war" - would be a crime* 

I draw the attention of the Commission to the fact that we are facing a total 
war, i.e, a war conceived, planned, prepared, launched and conducted as a 
criminal war in its aims and in its methods. 

But it would be useful to keep in mind the following facts which are of 
importance for the correct interpretation of the Allied declarations and for 
the understanding of the declaration of Marshal Stalin quoted in ray report t 

(a) The V.th Assembly of the League of Nations accepted the famous Geneva 
Protocol of 1924. It is true tnat this Protocol has not been ratified and 
< % thus did not become part of positive International Law, Nevertheless the 

^ fact that it has been voted is of great importance. By voting this Protocol 

the Assembly of the League of Nations expressed the "public opinion" or 
better the "publio conscience" on the most tragic question of human society, 
the qiuestion of war. The Geneva Protocol denounced war as on international 
crime. Not in a moral or political sense. 

i 

The language of the Protocol is clear and leaves no room for sophist 
misconstruction. In its preamble it soys : "Recognizing tho solidarity of 
the members asserting that a war of aggression constitutes a violation / 
this solidarity and an international crime....". 

Is it possible to maintain after this that the words "international 
crimo" only mean "moral crime"? Politis answered this question in his speech 
to the Assembly of the League of Nations. He declared that a war of 
aggression "se trouve non seulement condamnde, non seulement considdrde oomrae 
un crime international, mais encore entourde des sanctions, accompagnde du 
chatiment ndeessaire pour la prevenir et au besoin pour la rdprimer", This 
is the language of criminal law; crime, penalty, prevention, repression. 

The Assembly of the League of Nations approved this interpretation. Even 
though the Protocol never formally became international law, war of aggression 
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was proclaimed a crime by the international legislative bodyj while before 
that, at least since 1914, it had been proclaimed a crime by public opinion 
and the legal conscience of the whole of civilised humanity. This was the 
historic achievement of the framers of the Protocol, 

(b) Professor Lauterpacht in his memorandum to the Cambridge Committee says 
on pages 3 and 6: "The law of any international society worthy of that name 
must reject with reprobation the view that between nations there can be no 
'erpression calling for punishment and it must consider the responsibility 
-- the premeditated violation of the General Treaty for the Renunciation of 
war as lying within the sphere of criminal law". (c) This opinion is 
supported by the fact that in 1937 the League of Nations voted two conventions 
against terrorism. The reason was the assassination of King Alexander and 
the French minister Barthou and the ratio legis was to supress and prevent 
terrorism as a ciime preparatory to the launching of war. The war 1939/44 
proves the correctness of this opinion. 

The question is, shall we go back?. Is the standard of 1924 in this 
question too advanced in the light of the experience of 1939A944? Should 
we be more reactionary that the League of Nations in 1924 and in 1937? Or 
in other words, should law go backwards when social changes require progress. 

*d Chapter III 

In u" ’ ■’ cv 1 tho interpretation of the Allied declarations we must keep 
in mind: the raison d'etre of the allied retributive action is not to punish 
mere crimes but to punish crimes which have some connection with the war. 

For the punishment of crimes of other kinds the penal legislative and normal 
penal juris diet;. 1 :’ of each country, with some modifications, are fully 
sufficient and a common action of the United Nations is not needed. 

Conmission 1 of the London InternationalAssembly expressed its opinion in 
this reject very clearly. It is one of the most progressive and the roost 
practically and theorically justified juridical decisions of the present 
time. But the Cambridge Committee also recognized that the problem of the 
-tributive acti- n of the Allied Nations cannot be limited to the "violations 
of laws and customs of war". 

The answers given to the questionnaire drafted by Professor kacNair b} 
the representatives of legal science of various Allied Countries, especially 
the answers to Parts A and B demonstrate that the conclusions of my report 
are in accordance with the majority of the answers. I must abstain f* 

quotations. But I should like to draw the attention of the Commission vo 
the fact that the Polish and French answers suggested that January 1933 
hould be regarded as the beginning of the critical period. Further I 
should like to underline that crimes against humanity committed because of 
race, religion and nationality and described in Mr. Pell's motion and my 
report as the real cause of all the other crimes, as the source of the v.ar, 
as the malum in ae , have been denounced by the French answer to the Cambridge 
questionnaire. 

Ad Chapter IV 

I avoided a definition of war crime. It is very difficult to give 
the definition even of a simple crime. Every author of a textbook on 
criminal law says usually in the preface that such definition is difficult 
and demonstrates the difficulty by the fact that there exist perhaps dozens 
or more general definitions of crime. 

The purpose of ray report as I understood it was not to find such a 
definition, but to make suggestions as to the interpretation of the Allied 
declarations. My report fulfils this task. It suggests a kind of "authentic 
interpretation" by the legislator. The purpose is to bring into lino the 
work of the Commission and the declarations. 
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SECRET 111/5 

12 May 19U 

UNITED NATIONS WAR CRIMES COMMISSION 
Committee 111 

Scope of the Retributive action of the United Nations. 

l 

Conclusions proposed by the Drafting Committee 


The United Nations War Crimes Commission has examined 
the main allied declarations concerned with the punishment 
of crimes committed by the encny, new facts submitted to the 
Commission and its committees by representatives of various 
Allied governments and the results of its own work. After 
this examination, the Commission came to the conclusion that 
the scope of its work, its methods and principles must be brought 
into line with the principles expressed in the Allied declaration. 

Accordingly the United Nations War Crimes Commission considers 
it its duty to make suggestions to the United Nations' 
governments in respect of crimes committed by the energy and 
their accomplices in connection with or incidental to the 
present wox?#S v/ar in violation of the criminal laws of the 
countries invaded or otherwise affected, of the laws and 
customs of v/ar, of the general principles of criminal law as 
recognised by civilised nations, or of the laws of humanity 
and the dictates of the public conscience as provided in the 
Hague Preamble. , 

^ram this general point of viev/ the United Nations W-'y 
Crimes Commission considers that the following categories ^J^frimes are 
within the scope of its work : 

1. The crimes committed for the purpose of preparing or 
launching the v/ar, irrespective of the territory where 
these crimes have been committed; 

2. crimes committed in the invaded or occupied countries and 
crimes committed against members of the armed forces or 
civilian citizens of the United Nations on eneny territory, 
in the air or on the sea, whatever may be the rank of the 
accused; 

3.crimes committed against ary person without regard to 
nationality, stateless persons included, beoause of race, 
nationality, religious or political belief; 

if. crimes that may be committed in order to prevent the 
restoration of peace. 










Note : ^hia is a preliminary document intewled oaMlusjvely Tor 
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SECRET III/6 

21 June 1344 

\ 

UNITED NATIONS WAR CRIMES COMMISSION 


COMMITTEE III 


REQUEST BY THE COMMISSION FOR A LEGAL OPINION 
AS TO WHETHER CERTAIN ACTS ARE WAR CRIMES 


It is the Coranission's desire that the following question 
should be submitted for advice to Coordttee III. 

At two rooent meetings of Committee I oases have been under 
consideration whioh concerned the subject of judicial murder. 

It is obvious that when a court legally established has 
Imposed a sentence which is regular in form the judges thereof 
oonnot be called to account or be held responsible for any ' 
error in the conduct of the cose. 

But it is possible to oonoelve:- 

a) - that the institution of the court was itself Illegal; 

4 

b) - that the jurisdiction oonferred upon the court was 

illegal (e.g. power to inpose punishment on relatives 
of the accused); 

o) - that the sentence was In exooss of the legal maxiqup, \ 

or otherwise illegal; fc '"*■ 

< • * * 1 . 

«■ 

d) - that the court was dirocted to function, or did in 
foot function, on principles inconsistent with the 
fundamental rules of justice, 

e.g. 

that the proceedings did not in foot constitute a 
trial; 

that no propor opportunities for defence were given 
to the accused; 

that the oourt was not bound by law but applied on 
arbitrary decision of the judges. 


Ccraidtteo III is asked to adviso whether ai\y or all of 
the above 00303 should be regarded as war crimes. 
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5L July 19W- 

Note: This is a preliminary document intended exclusively far the 

personal use of manfcers of the Ocendssion and thoir substitutes. 

PNI3S? NATIOS WAR CRIMES OaMESSICN 


CCML1ITTEE in 

\ 


REQUEST iRCM OCMCEPBE I FOR A LEGAL OPINICN 


Ocmnittoo I asks for an opinion on the following question: 

Is the decree No. 7 of 11th January, 1941, signed by 
Soyss-Inquart, of which a translation appears below, oonsistont 
with the laws and customs of war? 

/‘ 

A photos tatio oopy of the decree will be available for 
inspection when Oacndttee HI is considering this question. 


Translation of the Degree 


Gazotte of Ordinances for the Ooaupied Netherlands Territories 

ORDINANCE NO.7 BY THE KEICIBKCMMISSAR HXR THE OCCUPIED 
NETHERLANDS TERRITORIES, CONCERNING THE LEVYING OP 

CCNTPJBUTICNS 


In virtue of the powers conferred upon me by paragraph 5 
the PUhrer'a Decree concerning the exercise of governmental 
powers In the Netherlands, dated May 18th, 1940, (Reich Gazotto 
I p.778)» I decree as follows: 

1 . 

As compensation and expiation (Ersatz und Sdhneleistung) for 
acts which have been committed at any date since May 25th, 1940, 
or whioh may hereafter be committed, and v/hioh are directed 
against the interests of the German nation or of the Groat Gorman 
Reich, or are oaloulated to disturb public order or public lifo 
in the Netherlands territories placed under the protection of the 
German troops, contributions may bo levied 

1. Prom persons or associations (Stiftungon) whioh oountenance 
or encourage the aforesaid acts, or may be presumed to 
oountenanoe or encourage them; 

2, Municipalities in whose areas such acts have been octroi ttod. 

2 . 

1. Personal servloes, money contributions or contributions in 
kind may be exaoted. 

2. Where a personal service is required, the party ntf-do liable 
cannot discharge the obligation by a deputy, unless the 
authority indicated in paragraph 4 approves of this boing dono. 


/ 3 . 
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3. 

Whore a contribution is imposed upon several parsons or 
associations (Stiftungen) they will he regarded os oolleotivoly 
liable. 


4. 


Contributions, within the meaning of this Ordinance,will bo 
levied by the Reich Kocndssar for the oooupled Netherlands 
territories (General Konraissar for security) by a written demand 
note. 


1. Except where otherwise ordered in particular oases, "the demand 
note shall ba executed in conformity with provisions of the 
Netherlands Regulations for oivll prooeduro; it will for such 
purposes be regarded as an executable judgaent. 

2. Should the contribution not be discharged by the due date, 
its collection will be enforced by arrest. 

3. Where a contribution is levied on an association (Stiftungun), 
the persons who stand in danger of arrest shall bo designated 

in the demand note. 

4. She arrest shall be made by the Gorman palioe. 


The Hague, 

January 11th 1941., 


(Signed) SEYSS INQUART 


\ 

Roiohskoranissar for the Occupied 
Netherlands Territory. 


t 












! 



I*«B. Tills is a preliminary document and. is intended 
exclusively for the personal use of members of 
the Commission and their substitutes. 

SECRET Ill/B 

28 August, 1%A» 

UNITED NATIONS V&R CRIMES COMMISSION 
COMMITTEE III 

REPORT ON THE PLEA OF OBEDIENCE TO SUPERIOR ORDERS^ 

Submitted by Dr, Yuen-li Liang 


I. The Praotioal Purpose for the War Crimea Commission of an 
Examination of the Problem. 

It is generally admitted that the problem whether the plea of 
obedience to superior orders is sufficient to acquit the person accused 
of a crir .10 is one of great intricacy. The difficulties are increased 
when this problem is approached in relation to war orimoa, the 
punishment of which has had few precedents in international history and 
for which practically no international custom or .iurisprudonoo exists 
wherefrom to deduce generally agreed rules. During the present war 
a few attempts have been made by private bodies of publicists and jurists 
to study the problem, and the results of their studios have thrown a 
good deal of light on it. Particular mention should be made of the 
reports submi'.ted by the Cambridge International Commission for Penal 
Reconstruction and Development and the London International Assembly, 

These reports, particularly the latter, had however in view the po33ible 
establishment o? a comprehensive and all-including international tribunal 
as the principal, if not the exclusive, organ for the trial of war 
criminals, and took account more or less of the consideration that a rule 
or a standard would have to be established by agreement of all the 
United Nations, who would submit their cases exclusively or principally 
to this tribunal, Sinoe the Mosoow Declaration, on the lines of which 
the War Crimes Commission has been proceeding hitherto in its work, 
declared in favour of the principle of national jurisdiction of the 
United Nations, the problem of the plea of obedience to superior 
orders is somewhat simplified for the purposes of the Commi33ion because 
the Commission does not have to proclaim an absolute and universal rule, 
or, in other words,attempt to codify the rule in the face of the 
divergent legislation and legal provisions and juaioial practice in force 
in the respective United Nations, The Commission does not have to announce 
to the public in advance to what exact extent the plea of superior 
orders will be recognized in the punishment of war criminals either 
in the national courts of each of the United Nations or in the proposed 
Interallied Tribunal with its limited jurisdiction. Nor is the plea of 
superior orders of vital importance in the examination of caaoa by 
Ooirmittoe I, since the latter does not so much go into the merits of 
the case as prepare prima facie oharges against alleged offenders, who, 
in any case, cannot enter the plea of obedience to superior orders at 
that stago, 

• 1 

It is submitted that it would be futile to attempt to formulate, 
by means of an agreement among the United Nations, an absolute rule 
in regard to the plea of superior orders. Some efforts to deal with the 
problem though of limited scope, have indeed been mode by international 
public bodies. In its report presented to the Preliminary Peace 
Conference at Taxis, the Commission on Responsibilities said: "Wo 
desire to say that civil and military authorities cannot be relieved fren 
responsibility by the mere fact that a higher authority might have 
been oonvictod of the same offence. It will be for the Court to decide 
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whether a plea of superior orders 13 sufficient to acquit the person 
char-od with responsibility". The Commission, while dissociating 
itself from the views expressed, among others, in the British 
Military I’ianual of 1914 and the U,3. Rules of Warfare, further stated 
that "the Commission did not consider it within its province - or 
■within the reach of agreement among its members - to lay do\m detailed 
principles for the guidance of national courts in the matter". Another 
attempt vt#.a made in regard to a specific offenco in Article 3 of the 
Washington Treaty of February 22nd which sought to set aside this 
defence expressly in regard to acts connected with unrestricted submarine 
warfare, stating that the penalty was to be applicable whether or not 
the person accused acted under orders of a superior. The Commission 
of Jurists charged in 1922 by the Washington Treaty Powers with the 
revision of the laws of war also suggested in one instance that thu use 
of distress signals and messages as ruses dP war should render "the 
perpetrator personally responsible under international law"; yet in 
another draft it expressly stipulates that persons acting under orders 
are exempt fron responsibility for offences against the law of war 3 - 3 et 
out in its report. The difficulty which any international body must 
experience in formulating an absolute rule is no doubt due not only to 
the foot that each State has its own legislative and judicial rules on 
the subject, and that these differ from one another in principle, but also 
to the inherent impossibility of applying to the international law of 
war conceptions of criminal lav/ primarily intended to be only of 
national validity. 

It will be advisable for the War Crimes Commission to recommend that 
the validity of the plea of superior orders be left to be detemdnod by the 
national courts of the United Nations according to their own views of the 
merits and limits of the plea. The Commission could, however, recommend 
some guiding principle which, without trying to reconcile the divergent 
national practices and to formulate an absolute rule, would represent 
the consensus of opinion among the United Nations represented on the 
War Crimea Commission. These two suggestions will be developed further 
in the paragraphs to follow, 

II, Determination of the Effect of the Plea of Superior Orders 

by National CourtsT 

There are few who will dispute that international penal law is a 
new conception and has little or no jurisprudence or body of doctrines 
behind it. The punishment of war crimes by the joint action of the 
United Nations breaks new ground in the realm of international law. It 
is highly questionable how far the principles of criminal law which are 
intended to guard the paix publiquo of che particular States can be 
transplanted to the virgin soil of international penal law. Hew much 
more difficult will it be to restate or codify legal principles, such as 
the plea of superior orders, which even in the national sphere are not 
free from ambiguities and apparent inconsistencies. Professor 
Lautorpacht has put the situation very aptly : 

"The fact is that the law - even military lav/ •* does not reduce 
the soldier to the status cf a mere mechanism. While enjoining 
upon him obedience to orders, it adds the substantial qualification 
to the effect that obedience is due only to lawful orders. The 
law oscillates, with perhaps unavoidable hesitation, between 
the dictates of absolute discipline and efficiency in what is 
essentially an instrumentality of power and the equally inescapable 
subjection of that instrument of power to the authority of the law. 

The result is that in addition to the natural risks of hi3 
calling the soldier has, in theory, to face the dangers of a 
conflict between his duty of obedience to orders and M 3 duty 
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to obey the lav/’. We soy, "in theory", for in fact the 
lav/ doe 3 not ignore altogether the resulting difficulty. 

Numerous decisions of courts in the United States recognize 
that, while, in principle f superior orders are not a valid 
defence, obedience to an order v/hich is not on the face of it 
illegal, relieves the soldier of liability. Some State laws 
go even further in that direction. In England, where the Courts 
have boon loth to depart from the logical rigour of the 
established rule, it is generally recognzied that the exercise of 
the right of pardon by the Executive is in such cases a proper 
remedy, as Dicey says: '... a soldier runs no substantial risk 
of punishment for obedience to orders which a man of common sense 
may honestly believe to involve no breach of law' ( The Lav/ of 
the Constitution . 8th ed,, 1927, p.302). And there are judicial 
decisions to the effect that the soldier obeying orders which 
•are not so manifestly illegal that he must or ought to have 
known that they were unlawful* will be protected by the courts 
themselves (Mr. Justice Willos in Keighley v. Boll, 4 F, 4 F.7^3) 
( Cambridge Report, Professor Lauterpacht*s Memorandum, p.42~43)» 

Not only in the rival claims of different legal principles but also 
in the application to various individuals of 3uch principles ere 3uch 
inconsistencies glaring. Lauterpacht further points out : 

"There are indeed some States, in particular France, in which 
there is, apparently, no qualification to the rule that superior 
orders are in all circumstances a valid e*ouso, V/riters of 
authority like Duguit, have defended that rule with vigour on 
the ground that it is indispensiblo to the cohesion and to the 
efficiency of the nrny. But it has not been assarted that its 
effect is to relieve French nationals of responsibility when 
tried before foreign tribunals for the violation of the municipal 
lav/ of these countries or of international lav/ even if that 
foreign country itself has adopted an identical rule. For it is, 
by necessary implication, a rulo applicable only to the State'3 
own nationals and only in respect of its o//n municipal law. 

In fact no country has more emphatically than France rejected 
the plea of superior orders when put forward by enetry soldiers 
and ifficers accused of war crimes. It is an interesting gloss 
on the complexity of the problem that in Great Britain and in the 
United States the plea of suporior orders is, on the whole, 

7/ithout decisive effeot in internal criminal or constitutional 
lav/, although it is apparently treated as a full justification 
in relation to v/ar crimes, while in France, where the plea cf 
superior orders is an absolute defence in the municipal sphere, 
it is disregarded in the matter of war crimes". ( Cambridge Report. 
Professor Lauterpacht* a Memorandum, p, 43-V*4.) 

Even the ascertainment of the legal effeot of the plea of 
superior orders in a particular country has been found difficult. 

The so-called and much criticized British Rule of 1914, 'which owed 
its existence to Oppenheim, has been stated to possess no statutory 
force. And according to Lord Cave "it has no statutory or other 
authority and I much doubt -whether in its absolute form it represents 
our lav/". ( 8 Crotiua Society Proceedings XXIII). Again, the 

statement in paragraph 347 of the U.S. Rules of Land Y/arfare to the 
effect that individuals of the Armed Forces will not be punished for v/ r 
crimes in cases where they are committed under orders or sanction of 
their Government or Commanders has been held by v/riters to posse/13 only 
the status of an administrative regulation and incapable of superseding 
the established legal rulo laid dov/n in the case Mitchell vs. Harmony. 1831 
in which the Court held that "it can never be maintained that a mllit ray 
officer can justify himself for doing an unlawful act by producing the 
order of his superior. The order -.ay palliate, but it cannot justify". 











It is also admitted. that the effect of the plea i3 a raattor 
of dispute. The disagreement ranges from considering the plea 
as a valid excuse or justification to regarding it as merely raising 
the question vrhether or not, in the particular case, the Court should 
regard the fact of having acted under orders as a ground for inflicting 
a less severe sentence. 

There is, it is true, an overwhelming weight of authority among 
the publicists and international lawyers, with of course the well- 
known exception of Oppenheim and a few German writers, for the 
rejection of the idea that obedience to superior orders is on absolute 
justification for a war crime. It is nevertheless a far cry from 
the existence of a weight of authority among jurists to the adoption of 
an absolute rule by States whose attachment to their juridical traditions 
and to their own view of legal principles has found an emphatic, though 
incidental, confirmation in the Moscow Declaration. 

It has been suggested that even though the national courts, 
according to the Moscow Declaration, are to assume, in principle, 
jurisdiction over war crimes committed in the territory of the United 
Nations, the War Crimes Commission should announce its considered view 
of the plea of superior orders in order .to guide those courts whose 
judges have been accustomed to apply only municipal law an! mey fail to 
realize sufficiently the significance of the punishment of war crimes, 
and be liable to take too narrow a view. The enunciation of a doctrine 
on the subject by the War Crimes Commission, would, it is hold, serve as 
a beacon-light to them in their groping for certainty in the fiold of 
conflicting practices and doctrines and might have at least seme 
persuasive authority or serve as "subsidiary means for ascertaining the 
lav/". There can be no strong objection to the War Crimes Commission making 
such a recommendation, although it i3 somewhat doubtful to what extent 
the national courts would give effect to it and how far tho municipal 
law of particular countries could embody such a recommendation in its 
owh system. 

From the foregoing paragraphs it would seem that the War Crimes 
Commission might do well to decide in principle to leave the determination 
of the effect of the plea of superior orders to the national courts, 
bjth as regards the rulo itself and as regards its application to 
particular cases. 

III. Suggestions for Recommendations, 

But, for the proposed Interallied Court it seems that the War 
Crimes Commission will be called upon to formulate aome form of rule. 

It has been suggested that the' German males regarding tho p»lea of 
superior orders 3hculd be applied to German raid other Axis offenders as the 
most fair procedure, and as a matter of policy, particularly as these 
rules represent intrinsically an acceptable view of the problem. 

It may bo worth while to draw attention to the following German 
legal provisions and judicial utterances: 

(1) Section 47 of the German Military P>o:ial Cede. Dec. 1st, 1940, 
which has the same provisions as the old pre-Nazi Code: "For a crime 
committed in execution of an order, tho superior officer alone is 
responsible. But the subaltern who carries the order into execution 
W be punished as a participant: (a) if he has gone beyond the order 
given to him, or (b) if he knew the order related to an act which aimed 

at a general military crime or offence", (Quoted from London Intermition-il 
As .enbjy Report , p, 82), 

(2) The case Germany vs, Dithmar and Poldt (Leipzig 1921) in which 
the Court states : 


"In estimating the punishment, it hen, in the first place, to bo 
borne in mind that tho principal guilt rests with Commander Patzip, 
under whose orders the accuse 1 acted. They should cert inly have refased 
to obey the order. This would have required a specially high degree 
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of resolution, A refusal to obey a commander on a submarine 
would have been something so unusual, that it is humanly 
possible to understand that the accused could not bring themselves 
to disobey. That certainly does not make them innocent, as has 
been stated above. They had acquired the habit of obedience to 
military authority and could not rid themselves of it. This 
justifies the recognition of mitigating circumstances' 1 , (italics 
by the Rapporteur)* * 


(3) The caae The Llandovery Castle (Leipzig) in which the Court 

states: "The order loes not free the accused from guilt:. if such 

an order is universally known to be against the law", (c,f. contrary 
decisions in Germany vs, Neumann and The Dover Castle, in both of 
which cases the question of reprisal was involved, 

(4) Goebbels in his article in the Deutsche Allgomeine Zeitung, 

"'•ay 20th, 1944 threatening to execute British pilots taken prisoner 

in Gome*y soys: "The pilots cannot claim that they were acting under 
orders-. There is no provision in the Laws of War that a 3oldier who 
has committed a disgraceful crime is exempted from punishment'by his 
plea of having acted according to the orders of his superiors, 
especially when these orders are in glaring contradiction to every notion 
of human morality and to all customary international rules for the 
conduct of war", (Translation by the Rapporteur, fuller and more literal 
than what was reported in the doily proas). 

It is interesting to compare the wording of Goebbels’ Statement and 
the 1944 qmendment to the British Manual of Military Law. 1929, which, 
discarding the Oppenheim doctrine, concludes : "The question however is 
governed by the major principle that members of the Armed Forces ore bound 
to obey lawful orders only and that they cannot therefore escape liability 
if in obedience to a caijaand, they commit acta which both violate 
unchallenged rules of warfare and outrage the general sentiment of humanity". 
It is however to be questioned whether Goebbel’s utterance can be 
considered as an authoritative declaration of German law, 

4 

The Rapporteiar proposes that the War Crimes Commission approve 
in principle the application of the German rules by the proposed 
Inter-Allied Court and recocmend this deoision to the Governments of the 
United Nations, suggesting that it might be possible for their courts 
also to apply the German rules in the trial of war crimes. If on the 
other hand it is preferred that the War Crimes Commission should for the 
same purposes provide a formula of its own, the Rapporteur suggests, as 
an alternative, the adoption of Article 30 of the Prouss Draft of the 
Convention on the Trial and Punishment of War Criminals (Doc, ll/ll) 
with amendments if necessary. 


The Article in question reads as follows : 


Superior Orders 

"1, The plea of superior orders sh.J.1 not constitute a defence 
against a charge arising under article 1 if the order was so manifestly 
contrary to the laws of war that a person of ordinary sense and 
understanding would know or should know, given his rank or position and 
the circumstances of the case, that 3uch an order was illegal, 

"2, It shall be for the Tribunal and its Divisions to consider 
to what extent irresistible compulsion shall be a ground for mitigation 
of the penalty or for acquittal". 




I 











Note; This is a preliminary document iniwiidad exolusw^aly for 
th*» personal use <if members of the Ccmuiiaaion and their 
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SECRET IIV9 

15 September, 1944* 

UNITED NATIONS WAR CRBIES COMMISSION 


REPORT OP THE SUB-COMMITTEE APPOINTED TO CONSIDER 
WHETHER THE PREPARATION AND LAUNCHING OF THE PRESENT 
WAR SHOULD BE CONSIDERED "WAR CRIMES" 


On 6th June, 1944, the Commission had. before it a resolution 
proposed by Committee III an the subject of the "Scope of the 
Retributive Action of the United Nations” (Doc. C.20). This 
resolution contained inter alia the followii^ statement : 

» 

"Prom this general point of view the United Nations Y/aT 
Crimes Commission considers that the following categories 
of crimes uro within tho ooopo of its work: 

"1. The crimes committed for tho purpose of preparing or launching 
the war, irrespective of the territory r.ftcro those crimes have 
been committed". 

The Commission referred this statement back to the Committee for 
further consideration and the Committee invited Dr. E<?or, Lieut,-Col. 
Hodgson, Dr, do Moor, and Sir Arnold McNair (if he were willing to 
servo) to form a sub-committee to consider whether the crimes mentioned 
in tho above extract, and tho preparation and launching of the war itself 
should bo considered as war crimes. 

The other members, including Sir Arnold McNair, have mot and 
considered a note which the latter has been good enough to prepare, 

(Do®. C.43). As the result of their discussions, the members Hodgson 
and do Moor recommend Committee III to adopt the following conclusions: 

(i) Acts committed by individuals merely for the purpose of preparing 
for and launching agressive war and not falling within the n>-xt 
paragraph are, lege lata, not "war crimes". 

(il) Acts committed before the outbreak of war which command or procure 
the commission of "war crimes" after tho outbreak of v/ar, such as 
aupre-war instruction that no prisoners should be taken, which 
was followed and resulted in no prisoners being taken aDter the 
outbreak of war, are war crimes, 

(iIl)Howevor, such acts as mentioned sub.(l) and especially the acts 
and outrages against the principles of the laws Of actions and 
against into mat ional good faith perpetrated hy the responsible 
leaders of the rods powers and their satellites in preparing 
and launching this v/ar are of such gravity that they should 
be mode the subject of a formal condemnation in the peace-treaties. 

(IV) It is desirable that for the future penal sanctions should bo 

provided for such grave outrages against the elementary principles 
of international lav/. 


Note: Thia i3 a preliminary document intended exclusively for the 
personal use of members of the Commission and their substitutes. 

SECR ET 113/10 

18 September,1944 

UNITED NATIONS WAR CRAVES COMMISSION 

LEGALITY OF PECUNIARY REPRISALS UNDER SEYSS INQUART 
DECREE OF 11TH JANUaRY. 1941 


Proposed Reply to Committee I'3 request for a legal 
opinion (Dob'. III/7) prepared by Major Willard B, Cowles. 


1, Facts: On 18 May, 1940 Hitler issued a decree concerning 
the exercise of "governmental powers" in The Netherlands, Pursuant 
thereto, on 11 January, 1941, Seyss Inquart, Roichskommissar for the 
Occupied Netherlands Territory, issued Ordinance No. 7, 1941. 

This ordinance provided that : 


1 . 

"As compensation and expiation (Ersatz land 3Uhneloistung) 
for acts which have been committed at any date since May 25th, 
1940 , or whir may hereafter be committed, and which are 
directed against the interests of the Gorman nation or of 
the Great German Reich, or are calculated to disturb public 
order or public life in the Netherlands territories placed under 
the protection of the German troops, contributions may bo 
levied: 

"1* From persons or associations (otiftungen) which countenance 
or encourage the aforesaid act3, or may be presumed to 
countenance or encourage them; 

"2. Municipalities in whose area3 3uch acts have been committed." 

2 . 

"1, Personal services, money contributions or contributions in 
kind may be exacted, 

"2, Where a personal service is required, the party made 
liable cannot discharge the obligation by a deputy, unless tho 
authority indicated in paragraph 4- approves of this being done," 

3. 

"Where a contribution is imposed upon several persona or 
associations (Stiftungen) they will be regarded as. collectively 
liable," 


4 . 

"Contributions, ',/ithin the moaning of this Or<lin^ncu, ill be 
levied by the Reich Konaaissar for the occupied Motherlands 
territoriu3 (General Koinnisjar for security) by . written demand 
note," 


5. 

"1. Except where otherwise or lore d in particular casus, the 
demand note shall be >.xeouted in conformity .ith previsions of the 
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Netherlands Regulations for civil pro-- ylurc; it vdll for auch 
purposes be regarded as an executable judgment. 

"2. Should the contribution not bo discharged by the due date, 
its collection will bo enforced by arrest. 

"3. il hero a contribution is levied on an association (Stiftung), 
tho persons who stand in danger of arrest shall be designated 
in the demand note. 

"4. aha arrest shall bo made by the German police." 


On 25 - 26 February 1941, there were riot3 in Amsterdam, Hilversum, 

and Zaandam, follow&d by strikes. It may be presumed that there were 

Germen regulations or ordinances against such riots and strikes. 

Three days later, on March 1, tho Gorman Director General for Tublic 
Safety and Police, S.3. Brigadefllhrer Rauter, informed the mayors of 
these cities that, on account of the events of 25 - 26 February, he 
(Rauter) had levied fines on these localities in the following amounts: 

4 

Amsterdam —- 15,000,000 guilders 

Hilversum - 2,500,000 guilders 

Zaandam » - 500,000 guilders. 

« • f * 

The throe city governments were required to deposit these 
respective amounts in the Rotterdamsche Bank at The Hague on the account 
of the Roichskommissar for Occupied Netherlands Territory — Seyos 
Inquart. The terms of the Rauter directive vere published the next day ~- 
(2 March, 1941) in tho "TelegraSf" and "Algemeon Handelsblad". Tho 
published notification stated that it was made public in accordance 
with the terms of the Code of Dutch Civil Procedure, and, accordingly, 
had force as a "provisional decree". It stated further that the 
directive was i33ued "by virtue of Art. 1 of the regulation of the 
Reichskcnmissar for Occupied Netherlands territory (Seyss Inquart) 

No. 7/41 of 11.1 ' , °41 and in agreement with the commander of the German 
forces in the Nov, norlands." 


The directive required tjiat the monies be collected from those 
inhabitants who, according to latest tax assessments, were assessed as 
having an income of more than 10,000 florins. The fine wan to bo treated 
for*collection purposes a3 an extra assessment on the income tax of 
3uch persons. A Dutch Act of 22 May, 1045, apparently dealing ./ith 
'the method of collection of direct taxes, was to be applied by analogy. 
The published report of the Rauter directive also stated that if the 
fines were not paid on time "further reprisal measures" might bo taken. 
Tho nature of tho"further" reprisal measures was to double the .amount 
duo frari individuals who did not pay on time. Provision appears to have 
been made for the issuance of receipts for money paid. 



2. Questions Presented: The following fundamental questions ore 
raised on the foregoing facts :' 

a. Was the action taken by RrigadefIDuvr Rauter consistent 
with thj laws and customs of war? 

b. Is the Seys3 Inquar decree consistent v/ith the laws 
and customs of war?. 

3» These questions, together v/ith related subsidiary questions, ',/ill 
be answered in tho order raised. Question ’a’ i3 now treated. 

On chc basic of the facts at hand and on the face of both documents 
nothing could lvardly be clearer than that Article 1 is concerned v/ith 
penalties and reprisals, not -./ith requisitions or contributions. / 


l 








3 


# 



"Requisition is the nano for the demand for the supply of all kinds 
of .-articles necessary for an army, such as provisions for men 
and horses, clothing, or means of transport," (2 Lauterpacht's 
©ppenheiin, International Law (6th ed, 1940) sec. 147, P. 317). A 
contribution i3 a demand for money for the needs of the army, male 
in lieu of requisitions of supplies, (id, at 319. See al30 
paragraph 423 Ch.XIV, British Manual of Military Lav/). 

4. The controlling international rule is Article 50 of the Hague 
Regulations v/hich provides that : 

"No general penalty, pecuniary or otherv/ise, 3hall bo 
inflicted upon the population on account of acts of individuals 
for which they cannot be regarded as jointly responsible.'*. 

Thi3 provision permits the imposition of a general pecuniary penalty 
upon a community, by way of reprisal, for acts of individuals thereof 
which the town may be presumed to be jointly responsible in not having 
prevented the acts. Reprisals by an occupying power are legitimate './hen 
taken for a breach of the occupant's regulations by individuals within 
the occupied territory, (Paragraph 344 of the U.S, "Rules of Land 
Warfare" of 1940 (PM 27-10); paragraph 458 of Ch. XIV of the British 
Manual of Military Law; Spaight, Land Warfare, p. 408). The intention 
of Article 50, says Spaight, "is to confine collective punishment to 
ouch offences a3 the community has either committed or has allowed to 
be committed", and that "the town or village community i3 in the position^ 
of a surety for the behaviour of the residents, and ... each member 
is regarded by the occupant as a bondsman who is legally, if not 
morally, responsible for hi3 fellow-citizens' default." (Spaight, 

Land Warfare, pp. 408-409.) The following statements also make the 
matter clear beyond doubt : 

"This Article (50) impliedly sanctions the infliction of 
pecuniary penalties, or fines, and other penalties on a community 
for acts and omissions for which it is clearly answerable. 

These act3 and omissions refer not only to breaches of the laws 
of wur, but also to infringements of the occupying comr.iandef' s 
proclamations or martial law regulations, as well os to failure 
to supply legitimate contributions and requisitions. Moreover, 
where reprisals are permissible collective penalties may be 
imposed. Occupying commanders have usually held a tov/n or 
village jointly responsible for damage done to railways, bridges, 
telegraphs, eto,, in the neighbourhood ..." (2 Keith's Wheaton, 

Int. Law, (7th ed, 1944), p. 26l), 

Even Ny3, who di3like3 collective responsibility, states that manifest¬ 
ations of revolt, and the like, by a populace givo3 rise to the 
collective responsibility of the community, (Lo Droit International, 

III, p. 429, cited in 2 Gamer 158), Though he also dislikos the rule 
and urges that it be changed, Lauterpacht, in the 6th edition of 
Oppenheim's International Lav/ (Vol. 2, p, 449, sec. 250) admits that 
the existing law is as-follows : 

"There is no doubt that Article 50 of the Hague Regulations ... 
Joes not prevent the burning, by v=ay of reprisals, of villages 
or even to;/ns, for a treacherous attack committed there on 
enemy soldiers by unknown individuals, and, this being 30 , a 
brutal belligorent hr.3 M 3 opportunity." 











5. Comparing this extreme right with v/hat was done by the 
Rautor-Seyss Inquart decrees, it may be observed with Spalght that 


"Of all the punishments used by v/ar law, fines are 
the commonest and in many ways the most satisfactory 
and humane." (Land Warfare, p, 406). 

It, therefore, cannot be held, in the present state of the law, 
that it is a violation of the laws and custom of v/ar for tire 
occupying power to issue a general decree threatening collective 
penalties as a reprisal measure for breaches of the regulations 
of the occupant or to carry out 3 uch a decree when regulations 
of the occupying power Are broken by the population of an occupied 
town. Nor is there any positive lav/ restricting the amount of 
pecuniary reprisal of this character; and, v/here only persons in 
the same locality are penalized, it is not forbidden to impose a 
penalty upon a particular class of persons in a town, such as those 
who have the capaoity to pay the fine. 

6. We pass now to the consideration of question 'b f . This 
fundamental question raises subsidiary ones which will be stated as 
we proceed. It is basic in considering what follows that there is in 
the record no allegation of action taken under the remaining articlo3 O 
of the decree (i.o.. Articles 2 5 inclusive). It may be remarked 

that violations of international, lav/ do not ordinarily take place 
by the mere issuance of a decree. There must be internationally 
illegal acta — here illegal acts done under color of the deyss Inquart 
decree. Violations must, therefore, be sought in what v/as actually 
done under the Seyo3 Inquart decree. 

The first subsidiary question is as follows: Mcy the following 
legally be exacted from the populace by a military governor: 

i. Personal services 

♦ 

ii. Money contributions; or 


iii. "Contributions in kind"? 


These questions are raised by Article 2 of the Suyss Inquart 
decree. Article 2 is distinct from Article 1, 

Article 52 of the Hague Regulations is pertinent to the questions 
presented. It reads as follows: 


i 


Requisitions in kind end servicoa shall not bo 
demanded from municipalities or inhabitants except 
for the needs of tho airy of occupation. They shall 
be in proportion to the resources of the countiy, and 
of such a nature aa ftot to involve the inhabitants in 
tho obligation of taking port in military operations 
against their own country. 

Such requisitions and services sh ill only be demanded 
on the authority of the commander in the locality occupied. 

Contributions (i.e., v/hat is furnished) in kind shall 
as far as possible be paid in cash; if not, j. receipt 
shall be givon and the payment of the amount due shall be 
made is soon as possible. 
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i. Personal Services ; Article 52 of the Hague Regulations 
quoted above provides that requisitions of services may bo 
demanded from inhabitants for the needs of the orry of occupation, 
but requires that such services be "of such a nature as net to 
involve the inhabitants in the obligation of taking part in 
military operations against thoir own country." There is 
nothing on the face of the Scy 33 Inquart decree which 3 hows bhut 
the personal services referred to uro for other than the needs of the 
army of occupation or that 3uch servioes would involve the 
inhabitants in taking part in military operations. There i3 nothing 
in the present record sho- zing that Article 2 of the decreo has been 
. applied or misapplied. Such a provision is clearly susceptible 

of abuse, in an illegal fashion, but this provision of the decreo may 
not be hold illegal as it stands without showing an abuoo. 

The requirement that whore personal services are exacted, the 
person has no right to discharge the obligation by a deputy is not 
illegal on its face. Action under it could, however, bo illegal. 

Thu 3 if the personal services of aged men or women were demanded 
for a type of work which could bo done only by strong younger men, 
this -would bo illegal. The present record contains no instances of 
the use of this provision. 

ii« Money Contributions : Thi 3 matter is controlled by Article 49 
of the Hague Regulations which provides that if the occupant 
levios money contributions other than taxes thi 3 hi.ll be only for 
"the needs of the amy or of the administration of the territory in 
quostion." Proper money contributions can thus legally bo exacted 
by the occupant. There is nothing illegal in the decreo on this 
point. Ary illegality must, therefore, be found in the facts of its 
application, none of which appears in the present record. 

iii, "Contributions in Kind :' 1 This translation from the Soyas 
Inquart decree appears to be inaccurate. The phrase "Contributions 
in kind" is a contradiction in terms and meaningless in its context. 
Perhaps the Dutch torm of the original decree means "requisitions". 

The French text "les prestations", used instead of "I 03 contributions", 
indicates clearly that the sanso of the phrase is that "what is 
furnished" in kind 3hall 03 far as possible bo paid for in cash (see 
2 Westlake 96 ). The phrase will accordingly be treated as though 
it read "requisitions". Therefore, the considerations and results 
set forth under *_i' above arc applicable hero. Article 52 applies 
1 both to requisition in kind and of sorvicos. 

t 

7. Article 3 of the Seyss Inquart decree raises the subsidiary 
question: May individuals legally be held collectively liable for a 
contribution when imposed upon several persons; or upon a corporation 
(Stiftung) when the Individuals connected with tho corporation, 

•who XU required to assure payment or be held responsible for non¬ 
payment, ore deaignatod? 

There is no rule,of international lav/ making such a practice 
illegal. Even much more arbitrary measures accerd with the practice 
of states (see Spaight, Land Warfare , pp. 405 “ Ml?)• 

8 . The remaining articles (4-5 inclusive) relate to procedure. 

On their faces there is nothing illegal, 

^ , 

9. Accordingly, it is recommended that Ccmmitt • . I bo advised tlv.it 
question 'a* must be answered in the affirmative, on t that on the present 
record, question ’ 1 ,' must likewise be answered in cho .affirmative, unle..o 
a subsidiary question, which is not answered by the record, can be 
affirmatively established. This question is -..hather or not Seyss Inquart 
appropriated to his cwn uso the money paid in. Such a possibility 


in suggested by the requirement that the monies bo 
paid into his account, but this fact obviously does 
not prove, legally, that he appropriated the money. 
However, if it could be shown that, under the guise 
of a reprisal, he was in fact enriching himself, 
his action would constitute such a violation of the 
lavs of war as to constitute a war crime. 
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PRELIMINARY REMARKS 


During this war, our enemies have discarded the very 
principle of independent courts. In Nazi Germany judges 
are oxpected to mote out "justice" in conformity, not with 
their conscience, but with the orders of the Party; if 
they do not, they are dismissed. Even the ties which bound 
thorn to the law have been loosened; and this was done, not 
to augment their independence, but to make them more 
subservient still, by putting them undor the obligation to 
disregard the law where such disregard is to the intorosts 
of he Party, Ministers of Justice, such as pr* ister and 
Thiorack, President Rothonburger of the Hansoatic Court of 
Appeal, and Hitler himself have made this abundantly cknr 
(e.g.: Hitler’s speeches and decrees of March 21st,19^2, . 

25th April, 1*A2, 27th August, 19V?)- Even Gorman law is not 
law as we conceive it, for the Nazis havo, when they still 
troubled to keep up appearances, usod law ffloroly to cover, 
under a cloak of legality, their worst misdeeds; thereforo it i 
impossible to consider Nazi Courts in the sane light as we 
would our own. Nevertheless, notwithstanding the appalling 
misuse which has been made of the word "Justice" a. 
discrimination should be made between those who can reasonably 
be I'jpdc accountable for their judicial icts and those who 
cannot. In view of the absence of authority which could be 
of assistance, and of the fact th it the whole matter is 
practically unp; cedcntod, it has not been found convenient 
to attempt to lay down in this paper many/abstract, principles. 
The various.sides of each question have boon outlined and somo 
solutions tentatively suggested, illustrated when possible 
by concrete cases which are before Committee 
I for consideration 


XX X 


Committee III was asked to advice whether any or all 
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of tho following cases should be regarded ac war crimes: 

(a) that the institution of the court was itself 
illegal; 

A 

(b) that the jurisdiction conferred upon the court was 

illegal (e.g. powor to impose punishment on ! 

relatives of the accusod); 

(c) that the sentence was in excess of the legal 
maximum, or otherwise illegal; 

(d) that the court was directed to function, or did 
in fact function, on principles inconsistent 
with the fundamental rules of justice, 

e»g. 

that the \proceedings did not in fact constitute 
a trial; 

that no proper opportunities for defence were 
given to the accused; 

that the court was not bound by law but applied 
an arbitrary decision of the judges. 


XXX 

A. The institution of the court was illegal. 

(a) If the Court Was instituted by a Quisling 

Government, the court was illegal by national 
lav/: the acts which it performed v/ero not 
•entcnces at all but arbitrary acts without any 
legal value. Some Quisling Governments havo 
instituted such courts (e.g. "Vo]kegerichte" in 
Czechoslovakia; Czech case No.llS), but, ,unless 
their sentences are, at some future dato, duly 
validated, they will rom-,in null and void. 

Moreover those who have taken part in 3uch acts 
may incur criminal prosecution if they can be 
indicted before their national courts, but this 
is an internal matter which concerns each nation 
in particular. 

j , • 

(h) If the court was instituted by the occupier 

contrary to international law, the answer is not 
so simple. The Hague Convention IV does not 
expressly impose upon the occupier an obligation 
to allow the local courts to continue functioning, 
but in Articlo 43 it is stated that the occupier must, 
unless absolutely prevented, respect the laws in 
forco of the Country. . * 

From what procodes follows:- 

(l) that local courts set up by tho occupont 

under the pretence that they are "n ational" 

C o urts are without legal oxiatenceT The 
so-c.TTled "arbitration courts" which were 
setup by the German in Belgium during the 
last war fell under this category; the fact 
that their proceedings were 3Ub.uquontly 
validated does not preclude tht, until ouch 
validation took place, ell their acts wore 
null and void. It soemo that somo of tho 

1 
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courts instituted during this war by the 
Germans in Belgium (the so called 
administrative Courts: Bulgian caso No.27V) 
and in the Netherlands come under thi3 
catagory. Tho 3ame should apply to courts 
whichhavo been instituted in a country that 
was annexed to the Roich in violation of 
international law: Czechoslovakia (case ll6), 
parts of Poland, Luxemburg (case 256: Simon) 
Alsace-Lorraine (trench case 279 against' 

Wagner & Burchel,, EujpenKalnody, Danzig, 

Momol, etc. 

(2) On the other hand the occupant may be justified 
in some casos, in sotting up, to judge the 
inhabitants, courts of his own, and namely, 
if local courts refuse to adminster justice. 
This was done in Belgium in 1918 after tho 
Bolgian courts had refused to work. The 
Supromo Court of Belgium hold with much 
reason that the proceedings of such Gorman 
Courts were not valid by Belgian law, but 
many writers on international law are of 
tho opinion that the do fncTo jjower of tho 
occupant entitles him to administer justice, 
and even imposes upon him tho duty to 
administer such justice by virtuo of his 
obligation to ensure public order. In 
casos such as those tho national law and 
the accepted rules of international law 
are not in harmony. Furthermore it is 
generally accepted that, by international 
law, the occupier may, if tho local courts 
are incapable - or insufficient to - 
maintain public order, remove the judges 
and replace them by his own judges. Such 
action was taken during tho last war, in 
FRance, in tho districts of Longwy and 
Briey. (N.B. - Hero again, the Court of 
Appeal of Nancy on January 8, 1920, 
declared the decisions of those judges to bo 
null and void by Frenc h law, but it doos not 
nocessarily follow thaT the appointment of 
tho courts constituted a violation of 
international law.) 

It seems therefore that the mere fact 
of sitting as a judge on 0. court which was 
illegally instituted should not be regarded 
•as a war crime. 

Should the judgments of such courts be 
fair and reasonable, it is even possible 
that the nation concerned may, although a 
violation of tho law bac, technically, been 
committed, waive its right to prosecute. If, 
however, tho sentences have been manifestily 
unfair, or intended to favour the cause of 
the enemy, or that they violated the rules 
of behaviour of courts gene-rally accepted in 
civilised countries, the-n the circumstance 
that the court itsulf was illegal may servo 
as an aggravating circumstance for the judges 
who took part in their oneiness. It seems, 
for instance, that there persons who served 
on the S.3. and Police Courts (S.S. und 
Poliscigcrichto) instituted in Norway by 
Terbovon (case 131) should be made to answer 
for the judicial murders in which they h ve 
taken part. 
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Thc act of instituting such a court 
is, in some ca30s, a usurpation of 
sovereignty (war crimo No.10 in the 
1915 list) and it will be for the 
Commission to decide what will bo its 
attitude in respect of such usurpations 
in general* 


XXX 


D* Tho jurisdiction conferred upon tho court was 

illegal. 

I. In this respect it seems that the word "illegal" 
should moan "illegal by the law of nations", which 
impli03 that such "illegality" would bo of such • 
a gross and flagrant nature that it would 
revolt any civilised person. If we consider 
instances which have boon published during 
this war, it seems, from the information which 
is available that some courts have been given 
jurisdiction to punish by death: 

(a) accused who are and cannot be otherwise than 
innocent of the crime for which they 
are sentenced, such as persons who, 
at the time when tho crime was committed, 
were in custody in a gacl or interned in 
a concentration camp (this may apply to the 
French case No.278 where it scorns that 
pi so-called terrorists were tried and 
shot for acts in which they had taken 
no part): 

persons wbbso guilt has not been proved, 
such as relatives of men .who have oscapod to 
join tho Allied Forces, or relatives of 
porsons convicted of sabotage, etc..,; 

persons accused of racial offences; o.g. 
a Pole for having proposed marriage to a 
German girl ("Justico") - Liberty 
publications, p.ljj). 

Other, but similar examples are to be found 
among the case3 forwarded to this Commission:- 



(i) Gorman military courts in Luxemburg 
(Sondergorichto) have been given 
jurisdiction to sentence to death young 
Luxcnburgora who rofuacd to join the 
German Army (cast 250): 

(ii) the same "Sondergorlchto" in Luxemburg 
seen to have sentenced to death persons 
who have given shelter to young 
Luxemburgcrs who were evading military 
service in the German Army (ca 0 256); 

(iii) in Czechoslovakia, Frank's decree of May 
27, 1942, provided tho death penalty for 
relatives of persons who had riven th<. Iter 
to unregistered Czechs (case ll£ # ). 













We do not know now if, in nil these canoe, tbo 
puni^hnont has boon imposed by a court or by an 
administrative authority; in tho former event it is 
proposed that all these crimes should bo considered as 
"war crimos", and that they should be charged not only to 
tho person in authority who conferred such outrageous 
jurj ■ diction upon tho court, but also to the poroons 
who have, as judges, co-operated in the impo ition of 
death penalties. 

■t 

In tho cases mentioned above, thojurisdiction 
conferred upon the court contrary to tho law of nations 
would also probably be- a violation of the l oca l lav;. 

But it nay happen that such jurisdiction is a violation 
of l ocal law onl y. 

V * 

For example*: In a country where going on strike is 
not punishable, the occupant makos a striko a criminal 
offence. , 

Leaving aside for the moment the question whether the 
penalty provided is excessive or not, it is debatable 
whether the occupier has the right to create new • 
crimes. Surely the occupant nay impose emergency 
regulations dostinod to maintain order (curfew, otc.) 
but creating now crimos when this is not absolutely required 
for the maintenance of order is quite another matter. 

The critoriun is whether the safety of the public or of 
tho army required a modification of the law. 

Thus, penalising strikers may be legitimate if the 
strikers, by their unruliness, endangered public order, 
but it is cortainly not so if it v/as intended a” a means of 
coercion, to force unwilling labourers to work In 
industries which wore providing Germany with essentials 
such as war material. The object with which eu-cb 
jurisdictions was conferred should determine whether it 
is a war crime or not. 

In respect of the Dutch case- filed under 149 > 
it was obviously unnecessary to provide as drastic a 
penalty as death for strikors; strikers can be placed 
in custody, or ovc-n interned in cams if necessary, but 
tbero is no need of putting them to death. 

In Belgium there is a dGcroc signed "RIDDKR" datod 
December 10 , 1 ^ 42 , also providing the death penalty 
for strikers; the reason tberofor is in thi. caso 
op'-nly admitted to be that strikers are detrimental to 
Go rmnn intorests. 


XX X 


C.• The sentence was in excess of the logal maximum, or 
otherwise illegal. 

(a) Imposing exces. ivo sentences, when tho punishment 
is out ?f all proportion with the c: ino and in 
excess of the legal maximum is, for judge, 
when it was done with intent, a crime of the first 
magnitude; those who have imposed such a sentence 
shou d be oe-v.rely uniohed. 

(b) During this war, however, there have be n many cases 
of such excessive sentences authoiised by Mnzi law. 












A decree enacted on December If, 1941 > signed by 

Goering,Frick,, and Lemmers and concerning criminal 

procedure against Polos and Jews in the annexed regions 

punished with death, among others, the following acts: 

0 

I i) utterances inimical to the Germans; 

ii) incitement to disobedience; 

iii) . lacerating or defacing official notices; 

iv) damage to German property;, 

v) lowering the prestige of the German 

Reich or people (within this section are 
included the so-called racial offonces). 

We considor that any judges who have given effect to 
this decree by sentencing to death persons accused of the 
nbovo offences have made themselves guilty of a war 
crime. 

The sar.io applies to the order issued by Daluoge in 
Bohemia and Moravia on May 28, 1942 (Czech case lib) 
providing that any Czoch who failed to register whould bo 
liable to capltalpunishnent. 

It seems that the same should apply also to those 
judges who have carried out Christiansens decree of 
February 2 j, 1941 (Dutch case 148). 

Moreover such decrees are criminal in themselves, 
provided they .have been carried out, and the authors 
thereof should not oscape punishment. 

Another question which can be considered to come 
.under this.section is raised by tho British cases 219 to 
255* Hero Italian Military Courts have imposed sentence 
which seem excessive, with the aggravating circumstoncos 
that, in violation of the Geneva Convention, 

(l) th6 accused was put on trial without notification 
to the protecting power; 

(2) tb*.representative of the protecting power was 
not given an opportunity to attend tho hearing 
of the caso; 

(9) the sentence was not communicated to the 
prot ec ting power; 

0| ) judicial proceedings wore hold whereas only a 
disciplinary punishment should have been 
imposed; 

(5) some of tho prisoners of war were made to 
undergo their sentence in penitentiary 
establishments. 


The sentences which wore imposed varied between 2 
or 9 yoars and 20 to 90 years im_ risonmcuit, as well as the 
death penalty. Although many of the sentences seem to have 
oeon subsequently 'ommutod there scums to be little 
doubt that the judges of the court imposed excessivo 
penalties. The persons responsible for this state of 
•affairs are not only the officers who aat in the courts 
but also the prosecutor and the judicial officer who 
convened the court. 

There is another kind of punishment v/hieh i3 
manifestly illegal; it is to be found in section XIII, p ■ ra. 
in fin. of the Decroe of November 4, 191.1 (Poland)the 
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sinistt/r meaning f which is clear; "The courts may dispense 
v-ith sunishmont and refur the case to the Secret State Police’ 
It is* the first duty of a judge to take a decision in cases 
submitted to him, he must either convict or acquit. 

Judges who have ordered that the accused he handed over to 
the Gestapo should he treated in the same v/ay as those who 
have imposed oxcossive punishments. 


XX X 


D. The Court was directed to function, or did in 

fact function, on principles inconsistent with the 
fundamental rules of justice. 

(a) There was no trials 

/ 

0 

In an order signed by General Dazer on January 12, 

1343 (French case l8l) it is provided that persons 
found in possession of arms or ammunition can he shot 
without a trial as W6ll as any persons who have given 
shelter to them. Likewise, in the Norwegian case 
No.l^l against Torhoven it is stated that Norwegians have 
been executed without a trial. 

It has already been pointed out that it is difficult 
to know whether such shooting has been ordered by 
administration action or by a court. Whatever the ca 3 e may 
he, the person in authority and the person yvho 
composed the court have committed a judiciary murder. 

(b) T he re was no def one e: 

r 

We do not know of any specific cases during this 
war where the accused was deprived 5f the right of defence 
but it is probable th_t, as the liberation of occupied 
countries proceeds, many such instances w J 11 bo recorded. 
During the last v.ar, when on July 27 , vl^lo, Captain Fryatt 
was tried by n German Foldgoricht at Brugos, the United 
States Ambassador was denied the opportunity to provide 
_him with counsel. At the trial a soldier who appeared for 
, his defence requested that the case bo postponed because he 
* uJ>* - 4 . v 1 ghWa t was familiar with international law nor had any 
knowledge of seamanship. Tho refusal of the court to 
postpone the trial amounted to a denial of defence and 
this case has - for this and other reasons - been 
considered nc a judicial murder. 

(c) The Court was not bound by lav;: 

From information which has appeared in the press it 
seems that Hitler’s decree of August 2 l\. f 1942, gave thc- 
Germns the power to et aside all written law. This 
principle seems to have been taken over from another decree 
enacted on Arril 26, 1942. In June 1935, p rn.2 of tho 
Penal Code had already been iltered to make punishable by 
analogy any action deserving punishment according to tho 
basic intention of the law and the- sound feeling of the 
people ("gesundem Volkscmpfinden"). In some decrees, enacted 
in occupied countries, it is specifically •. t ited that courts 
arc allowed to deviate from the loW: Tin Czech case N 0 .II 5 
quotes art. 2 of Heyc)rich , s decree of September 27,1941* 
to this effect, and a somewhat similar provision is to b 
found in articles 2 rnd 12 of Goering’s decree of Decomber 
4, 1941* against Polos and Jews. 


! 


In the above cases tho persons who impaseu 
jninisbment assume the whole responsibility thereof; 
the disregard of the fundamental rules of justice 
would justify a re-opening of all trials thus conducted 
and involves criminal responsibility for the persons 
who have taken part in them. The persons in authority 
in whom originated a decree authorising such 
disregard should also be considered as a criminal on 
tho principle that a person who, with intent, provides the 
instrument without which tho misdeed could not have 
been committed is himself partner in the misdeed. 


The question whether those who have carried out 
any of the sentences described above can be held 
guilty of war crimes is one which is linked up with that 
of superior order; it will be for the Commission to 
decide to what extent the principles accepted in tho 
latter connection will apply in tho former. 


COHCULSION 


It is proposed that: 


1. WHEREAS tho institution of an illegal cornet may, in 
somo case 3 be a war crime, the mere fact of sitting ns 
a judge in such a court should not be considered as a war 
crime by international law. 


(a) sitting in a court upon which jurisdiction has 

been illegally conferred sbouJd be considered as 
' a war crime only when such illegality was of such 

a gross and flagrant mature that it would revolt 
the conscience of any civilised person, or 
when it was conferred with a view to compel 
inhabitants to perform acts contrary to tho 
accepted laws of war; 

4 

(b) convening such a court for tho above said purpose 
is a war crime; 

(c) prosecuting persons before such a court is a War 
crime; 

(d) confefring such jurisdiction upon a court is a 
war crimo; 


I 











V 

ImpQoing excessivo penaltiesVis n war crime in 
respect of:- / 

(n) the judge who has takon part in the sentence; 

(b) the ^officer who proetretrfcfr d th -c cnee f » r.V 




(c) the authority who conferred upon the court the 
power to impose ouch pcnalijfcos; 

(d) in some cnees; the officer who convened the 
court. 


4 . Directing n court to inunction on principles inconsistent 
with the fund^.iontnl rules of: justice is a war crimo. 

Taking part, in any responsible capacity, in the operations 
of such 0 court, is also a war crime. 


Committee III therefore recommends that "judicial 
murder" be added to the list of war crimes. 
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UNITED NATIONS AR CREDSS GO! il ISSION 


COi; ITTEE III 


additional note on tie decisions of the 
potsd/a; conference and the problem of 
ViR crbonais 


by in*. E. SCIT ELD 


Document C, 141 mas circulated on the day of the public" tion of the 
Potsdam decisions in the lolly press (August 3rd, 1945). In the meantime 
the Agreement dated August 8th, 1945, estoblishin . an international 
*Hit ary tribunal and the Charter of th. tribunal have been made public. 

("The Ti.es" of 9th umist, 1945). 

This calls for the following supplement to the paper C. 141. 

I. 

The Four-Pemer ..tTOouont is the implementation, inter alia , of that 
paragraph of tho Potscla:. report Inch do Is ith those major - ar criminals 
• hose crimes have nc particular localisation (Doc. C.141, l(2))» 

II. . 

Section 1 of the ..roe.ient and Section 6 of the Charter of the tribunal 

• • t 

contain further explanations of th- notion of major vrar eriunal" 

-..dthin tho ..leanin of tho . oscom Decla ration. 

Section 1, of the' A roemont stipulates that it ivahos no differ once 
" hethor they ( the criminals) o accuse;*, individually or in their capacity 
as numbers of organisations or .roups, or in both icopr.oities. The phrase 
"ahether as individuals or as ...- Aero c f organ-zafcions" is repeated in 
'Section 6 of the Charter. 

• 

In eiiuieratin the crimes ca.in vithin the juris.ictien of the tribunal, 
the Charter (Section 6), aistin uishes be tarn. n crL.es for ' hich there sliall 
be in .ivi.hr 1 responsibility an' circumstances .hich cstaMish v.br t in the 
discussions of the United Nations '. r ar Ci'i. .es Ca._ Is si an h s been c Hod 
"collective re sponsibility". 

Indivi mrl respons.il ility exists for th. thr u • ruat c te/ories cf 
crimes against . e-Ce (-), v:ar cri .os in the narrcr.ror sense (b), an. cri'.cs 
against humanity (c). 

The principle of collective responsibility is established in the last 
paragraph of Section 6 which provides that leadcro, or *.users, instigators 
and accomplices particip- tin.; in the for. ul tion or execution of a common 
plan or conspiracy to ccf_ .it any of the fere oin’’ crimes to responsible 
for 11 acts perfor.cd by any persons in execution of such plan. 

_»s to the r-lotion bo tore, n "iniividu'l res, .onsibili ty "aril 
"collective responsibility" .e have to tistinguish be tore -n "crimes a pal ns t 
e .re" on the one hand, am boter . n "v/aj?"orlmos" an’ "orlilOf •"inot humanity" 
on the other. 

A on, "crime:: -. ainst peace",for hich there oh ml: . o inuivi lu .1 
rosponsieility, th. Charter entirnr, inter mli' . a rt.‘ni, ati. n 
in a co . .on plan or a usp.iracy for th_ accu.i lish .erit o: • ny of the forofoin „", 







k 

i.e. planning, preparation, initiation or racing of war of aggression 
oto, FLre, i.o, in the province of crimes against peace, tho participation 
in a oa.i.'.on plan as such constitutes the crime and fastens upon th^ 
participating person individual criminal responsibility, Vithin the 
province of v/ar crime 3 in tho narrator sense, and of crimes against humanity, 
paragraphs (b) and (c) of Section 6 deal with individual responsibility for 
then under tho general principles of traditional criminal lav/, Tho last 
t paragraph of Section 6 then extends this liability to all participants in 
’ either the formulation, or the execution of a canon plan or conspiracy 
to commit a crime irrespective of who performs actff in persecution of such 
plan, 

4 « 

III. 

# 

In the light of tho foregoing it is necessary to add sane qualifications 
to v/hat I said about the categories 2, 3 and 4 enumerated in parngrpah II 
of Doo, C,141, 

Category 2 canpriscs persons r/ho - under traditional notions of 
criminal law - are guilty of war crimes in the narrower sense, (violations 
of the laws and customs of v/ar)bc it as principals or as accessories before 
or after the fact, 

4 

Within Category j fall persons v/ho have participated in planning or 
carrying out Nasi enterprises involving or resulting either in atrocities 
or v/ar crimes. 

Here it is irrelevant whether, • hat has been committed, is a war crime 
or an atrocity /hich rloc3 not oonstitute a war crime. This category 
is, therefore, \/idcr than catogory 2 in two respects : 

a) that it is not restricted to v/ar crimes in the technical sense and 
therefore includes "analogous offences". 

• 

b) that it is not restricted to persons responsible a3 direct 
perpetrators (principals, or aooceocrios, before or after the fact), but that 
it includes persons v/ho have participated in planning or oarrying out Nazi 
enterprises involving or resulting in atrocities or war crimes. It is not 
noccssary that the individual defendant has been planning atrocities or v/ar 
crimes. It is sufficient that ho has taken part in planning a "Nazi enterprise" 
vhich either involved, or resulted in atrocities or war crimes. It suffices 

if the mens was directed towards the Nazi enterprise. The defendant will > 

not be heard to 3ay that though ho v/illod the "enterprise" ho did not design 
a»id vont the atrocities involved in it or resulting from it. It will, e.g. 
be no defence to sry that a certain defendant participated in planning 
the setting up and running of Concentration Camps and in committing 
people to the comp3, but that he did so, say, for "educational purposes" 
but that he did not want the inmates of the comps to bo tortured, starved, 
and exterminated. 

Roughly speaking, persons who in most cases othen/iso would probably 
be responsible as accessories befbro the fh.ct, are held responsible as 
direct perpetrators. 



Category 4 comprises N zi leaders and people in a similar capacity 
./hose participation in concrete v/or crimes or atrocities cannot be proved. 
If Nazi leaders, influential Nazi supporters and high officials of Nazi 
organizations and institutions arc guilty either of the direct 
co..imission of a crime or atrocity (as principals, or accessories) or if 
thoy are guilty of participation in planning Nazi enterprises, involving 
or resulting in atrocities or ”ar cri .es, they fall within categories 2 or 
3, as the case may bo, ana shall be nri'estod and hrou, ht to judgxnt, 

Within category 4 only such persons fall, who do not fall /ithin categories 
2 or 3 and v/ho therefore are not considered personally responsible tor v/ar 
cri].ve 3 or atrocities. Such persons will not bo punished but only arrested 
and interned. 










My colleague, Dr. Litavraki, has drr..Ti l.iy attention to the fact that 
parag,mph 5, second sentence, of the Political and Sconoi.dc Principles" agreed 
to at Pot3don rooy also be interpreted dif.erontly fron the interpretation 
I placed on it in C.14L, IIl(4)«. 

He thinl:3 that the words "dangerous to the occupation or its 
objectives" refer not only to "other persons", but also to "Nasi leaders, 
influential N-zi supporters and high officials of Nasi organisations and 
institutions", the ii.iplicr.tion: being that the provisions as to internment 
apply only to persons dangerous to the occupation or its objectives. 

Bo that however it nay, the fact remains that the categories 3 and 4 arc, to 
some extent at least, overlapping and I ndrdt that it was not quite precise to 
identify in Doc. C.l4l, category 4 with the "k.y-men" within the meaning 
of the Commission's Key-mon lists Nos. 7 and 9» 

I now submit that the lists 7 and 9 comprise both persons falling 
v/ithin category 3 (persons who have participated in planning and carrying 
out Nazi enterprises involving or resulting in atrocities or war crimes) 
and persons falling '/ithin category 4 (Nazi load rs, influential Nazi 
supporters and high officials of Nazi organizations and institutions). 

It remains true that, according to the Potsdam decision, all persons 
listed by the Commission as koy^non, fall in one or the other of the 
Potsdam categories and are to bo arrested in execution of the Potsdna 
decision. 

The practical consoquancc for the work of the Com Isa,ion, if it should 
continue producing"key-men" lists, ould seem to be that in future the 
"koy-nen" should be divided into two separate groups, corresponding to groups 
3 and 4 of the Potsdam decisions as nnrlyscd above, 

0 

Those against when fren their very position theru is a prime facie 
case that they axe re sensible for war crimes or Nazi enterprises involving, or 
resulting in atrocities or wax crimes and who, undor the Potsdam decisions, 
shall bo arrested and brought to judgment, should continue to bo listed ns 
wax criminals (A), Those against v.'hom there nothing i3 established but that 
they v/ero Nazi lead rs, influential Nazi supporters and high officials of 
Nazi organizations axd institutions, should be listed on a separate 
"keywsen list" (probably "S") as persons who shall be arrestod and interned, 

A stop in this direction has already been made by Occi.iittce I in 
authorising the preparation of a list of 3.S. personnel. 









~cY not# on th: lngal const; l’.jjchi 
■ -T-. 'T "'vr H-REIdJKT. .bST.AjLISIili 
A"’I0NAL v.I. I . -.Y T il .iJI-J.'JL. 


Ho--her3 in the Ar.ree.ient and in the attache. Charter the rights ~n:L 
iutio3 fla.in^ fro a the lhoreiv.se to the ruomoat "re de*lt ’ ith e-cpressly* 
It i- tlier fore necessary to attempt to e: tr et the from the individual 
arcvisions scattered 11 over the t o locu.nte. 


The documents .istin/ruish ' t.een ji p, tories on the one hand and 
adherin: 'ovomi.ionts on the other. (Gee Art. 5 of the ' rcor.ient). 

Th- folio.,inp re :h- ri/'hts ana duties of the si.jrwitorios as 
di&tiaruishe:. Iron merely adherin.• Govern .onts : 


>iy Mr. S. So bee lb 


Artiolo 5 of the Four Paver Arrejmcnt reads .as follovs : 


"Any Government of the nited Nations . y adhere to this 
Aprem.ent by liotioc £iven fchrou. h the diplomatic channel to the 
Govern ;ent of'the United inydem, . ho sh"ll infor : the other 
signatory and adhering Gove at sent s of o-.ch 'uch adherence. " 


•'.) The- duty tc take the necessary steps to mak. .taine.i vr 
cri Inals av il I le. (Art. > of the . re,, i..nt,) 

Th ri.ht to ter. in .te the ...ree. .ent, (. rt. 7 of the .re lent.) 

o) ?ho ri ht to a; point members nd r.l terrr too of the tribunal. 

(..rt. 2 of h dir r ter.) 

n) Th- ri ht m .at .blish ether tribunals, (.u-t, 5 f he Charter^. 

0 ) The ri ht to brin ini vi.ual tc tri'l for a.mber'biv. in 

orirdn 1 • ■ orc*ni tiens *nu th. luty to -.m .; ridu 

•• I v noe to h* to >1 1 a * th< tri uj l. -t, 10 f the Chapter,) 


This note had to be prepared independently of the investigations 
decided upon by Com .ittee Ill -..ith ,a via.' to ascert-ininp; the interpretation 
pi'ced upon the ..:;re..mont by the British Foreign Office, by 1 j, T uotice 
Jackson an by Profc isor A. Gros. 

The folic-/in;- note is therefore subject to revision if "nd -•hen the 
information asko. frou the British, merio&n and Fre. ch authorities 
..ve-ntioneu ill be before the Com ittee. 


united nations 1 va c?r -ns cc.. ission 


IH/lA 

,21 .at Auyust, 1945, 


At the .ic..tiny of Committee III held on 20th Auyust, 1945, I \rci 3 
char. ,ed - ith the prepara tion of a paper sot tin, out the rights and duties 
of states adherin • to the ..yreemont of the Four Powers re yard in;; tho 
establish lent of .n internation' ] military tribunal. 

















f) Thu ri ht to ohr.r.;o persons convicted by the tribunal 

cri.ioo other th-.n . wmborship in .a cri dnal group or organisation 
•ana (possibly) the duty to refrain frou proceedings for 
. membership in the cri dnal organisation, (Art. 11 of the Charter .) 

g) The right to •appoint a. Chief Prosecutor, (Art. 14 of the Charter.) 

h) The right - through the Chief Prosecutor - to take part in 
the prosecution at- eaoh trial. (Art. Zj of the Charter.) 

i) The duty to charge the oi'ponses of the tribunal and of the 
trials against the fund .3 allotted for iiaintenanee of the Control 
Council of Gorm.any. (Art. jO of the Charter.) 

The paramount luty undertaken by the four 3 ign-tory Powers is, of 
oourse, the obli ation to appoint the .judges, their alternates, and the 
prosecutors, and to . ,a!:c the rhole system vork, In addition to that 
the points (a) and ( 1 ) contain obli gations of the signatory States .and 
possibly the joints (e) 'nd (f) too. Tho other itous represent I'i.’hts 
of the signatories. 


IV. 



one of the rights and obligations enumerated under III ill be ^ 

acquired or ixiposod upon Govern.icnts other than sign-torics who will adhere ’ 
to the Agro-ment. Tho -dherent Governments adll partioulaxly not be entitled 
to appoint ..its.bors of the tribunal, 'hose number is rcstriotcd to the 
four ’labors appointed by the signatories, nor to appoint Chief Prosocutor 3 , 


There is no provision in the documents to the c ffect that adhorent 
Governments could, 0.3 such, take port cither in the preparation of the 
charges or in the prosecution at the trials. 

But this is not to say, that the work of the municipal authorities 
of the United N tions other than the four sign' tories ’..ill be ithout relevance 
in the trial of the major vor cri Amis. 

Article 21 of the Charter provides that the tribunals shall take 
judicial notice of official govern ental documents and reports of tho United 
N* tions, includin' the rets -nd documents of the committees Bet up in tho 
various allied countries for the investigation of vrx crimes, and the record - 
ml findings of military or ether tribunal of .any of the United Nations. 

But tills very Important provision, hich belongs to the lav: of evidence 
to be applied by the tribunal, is not dependent upon the adherence of the 
allied state, /hose documents are taken .judicial notice of, to the Agreement. 
According to Article 21 of the Charter, the tribunal -.'ill have to take 
judicial notice of r cts and documents emanating also from such allied 
countries as adll not have adhered to the Agreorient, Fra.i this it se mis 
to follow that thi3 kind of participation in the triad of the major war 
criminals is not dependant upon the adherence to the Agreement by the 
individual nation. 

V. 


Article 10 of the Charter Ives the signatories the right to bring 
individual wnbors of criminal organisations to trial. This provision 
is declaratory math re' -ri to si oratorios and has no^rolevanco to states 
ho care not signatories because such states do not no d a spociaJL 
provision’in the international agroor.ient to ntitle then to take cri Inal 
proceedings against . ioc leers of cri.iinol organisations I 10 fall undor their 
cri; linol .juris .iction. The provision of Article 10, second sentence, that in 
any such case- the criminal nature of the group or organisation i 3 
con3i lered preyed and shall not bo questioned seoas to imply the 
obli ation on the .'xt of the signatories to adapt their municipal lav/ of 
evidence arid procedure to it, out. it does not seem to apply to mere 
adherents though th findings of tho ..ntorn~tion r l Tribunal will naturally 
have re't authority in all alliocl courts irrespective of whether or no 
they ill bo adherents to the ..rrO'JUunt. Tho restriction probably implied 











fl 


ft 



- J - 

in Articlo 11, applios also tc signatories ".a diutitvniahod from wlhorent3 only 
tLa the ere* adherence doo3 not prevent a state fra., chargin' persons 
ithiu its jurisdiction 1th the crime of membership in a criminal organisation* 

VI. 

The view that tho adherence does not even impose on the adhering state 
-uty to surrender major v-r criminals ’./hioh should be in its possession 
is supported by .’a* tide 3 of the .. re-•.lent v/hich imposes upon the 
signatories tho obligation to use their best ..ndeaveurs to ;rake available 
3uch of the : ta jor war crii.dn _ ls s rre not in the territories of ~ny of tho 
sign'torio3. Though this provision covers "130 tho ca3C of neutrals, it also 
applies to -llied states as sovereigns of territory •..here major v"r ori-inals 
■ >7 be found. It implies that then- is no legal obligation on the part 
of third nt tes to hand tho criminals over for prosecution before the 
Tribunal, 



VII. 


From ■ h~ t has been said above it sc-. s to follow that the .only 
preaont tine lo "1 consequence of an llie-d _t-tc not being one of the four 
signatories auherin : to the Agrcorient3 ;s the follov.-ing : 


In ad her in to tho .V re enont the individual st-.to expresses its consent 
to tho ...proO:mnt and the attached Charter and Vo3tc in the four signatories 
and. the members of the tribunal and the Chief Prosecutors a pointed by then, 
the jurisdiction to proseouto, try and punish tho najer v. f ar arininals 
Iso in its nano. 



Or, to use 1-ngu go borrcr./od frou Ho;mlav: in establishing the 
tribun 1 and in prosecuting the major v.*ar cri.drvls the four powers have 
be n acting ae nogotiorum restores of the other allied nations, "1th regard 
to thoso nations ./ho eventually * ill a’hero to the ..greunent ihio qua3i- 
contractual relationship will be transformed into a contracturd relationship. 

The nogotlorun vatic dll be tr-nsforoe l into a mandatum. 

The chief importance of the ad he .-once of the allied Powers to tho 
. recncnt ^ocs, therofore for the present, not lie in the province of lav/, 
ny ;ovc.~nmont of the United N tions may adhere to the Agreement, If all 
or . .ost of the members of the United iiations organisation est-blished in 
3 n Franoisco ill have declared their adherence to the ..greement, the 
International iilitrxy Tribunal, and (he principles upon which it has been 
established -. ill have the booking of the authority of th- whole -Hied world. 

It is this moral -nd political aspect, a-hich will make the adherence of 
.any nations to the ..greoment an important event in international relations. 

T kin a longer view, the consequences for the development of 
International law ill by no means be ne.'li ILlc. ,.3 Justice Robert H, 

J-ckson has stated, "for the first time, four of the most powerful nations 
have agreed not only upon the principle of liability' of war crimes and crises of 
persecution but also upon the principle of individual responsibility for 
the crime of at t-ekin' the international peace." 

If many ’llicd nations -ill adhere to the .. iwnu-nt, these principles 
.ill appe*r not only as the vie// of four powerful states, but, prftotioally 
of the hoi', intern* tionol oo..r unity of nations. In adhering to the 
. rcm.ent, the indivi u-1 Hied t-'tes *.111 be for.dn an* 1 - developing the 
cow on la. of n- tions. 
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IIl/l^-A. 

2jrd August, 1945. 

NT IONS .U1 CRIMES OOICJSSION 


COMMITTEE III 



DENARY NOTE ON 


OF ADHERENCE TO 


(By Hr, E. Sclr/elb) 


In preparetion of the meeting of Can dttee III to be held on 
Fridry 24th August, 1945, I had the opportunity of di sous sing the 
paper IIl/lj ' 1th the Acting Chairman (Mr. 7old) and -ith Major 
painstrdiu. • As a result the Ibllowing additional remarks arc herewith 
Pi coed before the Con. it toe : 

l. 

If the Con itteo should dooidc that a recommendation to the 
Govenx:ient3 is to be ns.de to adhere to the Agreement, it voulu be 
useful to quote also: 

a) Art. 4 of the Agreement according to ’..tiich nothing in the Agreement 
shall prejudice the provisions established by the Mosco\/ Declaration 
concerning the return of '.:rr ordinals to the countries ’ here they 
oor.i itted their crimes. 

b) Art, 6 of the Agreement vhioh is to the effect that nothing in the 
Agreement 3hall prejudice the jurisdiction or the powers of any national 
or occupation court established or to bo established, in any Allied 
territory or in Germany for the trial of war criminals. 

• 

o) Art. 15, last paragraph of the Charter ahich says that it is 
understood that no vdtness or Defendant Jet-inea by any signatory shall 
be taken out of the possession of that Sign- tory ’/ithout its assent. 
This applies, of course, still more, to an adherent Government* 

II. 

The Preamble to the Agroonent which \/as not avr.iln.blo to ’hen 
I wroto Doo. Ill/l 5 (it vms not reproduced in The Tines) expressly 
states that tht. Signatories are "acting in the interests of nil the 
United Nations." This is -n express confirmation of th<- no go tiorun 
Q3tio construction submitted in paragraph VII of Doc. IIl/lj. 

m. 

The Preamble ->lse expres ly defines the notion "the Sign-tories" 
as the four Powers ooncludinthe Agreement, •..Mch -re, therefore, 
distinguished from mere adherent Governments. 

The word "Signatory" should in acoordonco ith the teat contained 
in the ’ hite P-p^r did. 6668 be throughout the joe. II±/lj spelt 
v/ith a c-pit 1 S. 






















SECRET. 


iuA4. 

3rd September 1945* 

U1IITED N..TI01C ™ CRIMES COMuISSION. 


Report on the Measures Connected v/ith the Trial of War 
Criminals in Czechoslovaka. 

By Mr # E. SCHWELB, 


I* 0 n the invitation of the Czechoslovak Minister of Justice and with 

the kind permission of the United Nations War Crimes Commission, I 
travelled to Czechoslovakia by air on 24th .ugust 1945 and returned to 
this country by air on the 1st September 1945* I take this opportunity 
of expressing ny gratitude for making this journey possible to the 
Chairman and the members of the United Nations War Crimes Commission. 

I should also like to express r.y thanks to His Majesty*s Air Attaohd in 
Prague - for granting me a high priority in arranging ry flight back to 
this country. This priority was granted in view of the great importance 
attributed to the work of the United Nations '"ar Crimes Commission, 

II. While the main purpose of r.y travel was to have consultations with 
the competent Czechoslovak authorities on recent international events 
connected with the preh-cn of war criminals in general, I also took the 
opportunity of making ryself acquainted with the measures taken so far 
by the Czechoslovak legislative, judicial and executive authorities, 
with a view to tackle the problem of war criminality. 

I had consultations particularly v/ith the Czechoslovak Minister of 
Justice, Dr. Strdnslty, v/ith the Permanent Head of the Czechoslovak 
Ministry of Justice, lb:. Koukal, and with the official in charge of the 
prosecution of war criminals in the Ministry of Justice, Mr. Cervidek. 

I reported to the authorities mentioned above on the establishment of 
Aiglo-American Military Government Courts in Gornary (Doc.C. 132), on 
the Royal Warrant making Regulations f or the trial of war criminals 
(Doc. C.131), on the provisions of the Potsdam Conference relevant to 
the problem of war criminals (Doc.C.14l) and on the Four-Power- 
Agreement dated 8th August 1945 (Cnd,6668). I submitted to the 
Czechoslovak Minister of Justioe an analysis of the provisions of the 
Four-Power-Agrcenent (Cmd. 6668) expressing i.y personal’opinion that 
the adherence of the Czechoslovak Republic to this agreement would 3eem 
to recommend itself. 

r 

III. The legal basis for the prosecution, trid. and punishment of war 
criminals .eid traitors in Czochosl vakia are: 

(a) the valid provisions of Czechoslovak law, particularly 
the General Criminal Code and the Protection of the 
Republic act of 1923; 

(b) two new enactments made on 19th June 1945, 

(1) the Decree regarding the punishment of 
Nazi criminals, traitors and their aiders 
and abetters, and r garding Extraordinary 
Peoples Courts (No.l6 of 1945) and 

(2) tlie decree regarding the Court of the Nation 

(No.17 of 1945). 














In the following paragraphs of this paper those provisions of 
substantive and adjective lav/ which are of interest for the United 
Nations V'ar Crimes Commission and which are in close connection with 
the discussions of the Comission will be summarised, 

IV, (a) Section 2 of the Decree N 0.16 of 1945 makes it a punishable 
offence to have been at the tine 01 chc enhanced danger of the Republic 
a member of the following organisations: Die Schutzstaffcln der 
Nationalsozialistischen Deutschcn Arbcitcrpartoi (S.S.), Freiwilligo 
Schutzstaffcln (F.S.), Rodobrana (Slovak fascist organisation) or the 
Szabadcsapatok (a Hungarian fascist organisation active during the war 
in the Hungarian occupied part of Czechoslovakia), or of other, not 
enumerated organisations of a similar kind. Membership of these 
organisations is punishable by hard labour from 5-20 years, under 
aggravating circumstances by hard labour from 20 years to imprisonment 
for life. Here, then, the statute has adopted the doctrine of the 
criminal responsibility of members of "associations dc mal-faitours". 

The some principle appears also in Seotion 3» sub- 3 ection 2, 
where a person who, at the time of the enhanced danger of the Republic, 
was a functionary or commander in one of the following organisations,is 
punishable by hard labour from 3-20 years. The organisations are: 

The Nazi Party, the Sudctendcutsche Partei (the party led by Henlein), 
Vlajka, (a Czechoslovak Quisling organisation), Hiinkova Garda (a 
Slovak Militant Quisling organisation). Here it i 3 not membership as 
such, that establishes the criminal liability, but only functionaries 
or commanders in those orgahinations will be punished. • 

The "time of the enhanced danger of the Republic" is defined 
in Section 18 of the Decree as the time between 21st May 1938, the time 
of the first Czechoslovak mobilisc?.tion against the threat of German in¬ 
vasion, and a day which 7.111 be appointed by Government decree, 

(b) Soction 6 of the Decree No,l 6 of 1945 makes the ordering of 
forced labovr and the taking part in giving effect to such orders, a 
criminal offence. The punishment is more severe if forced labour was 
connected with deportation abroad, 

(c) section 7 of the Decree No,l 6 of 1945 makes it a criminal 
offence, punishable by death or lesser penalties, to have caused the loss 
of liberty or bodily harm in the interests of Germany or her allies. 

Under the ..- 4 , 1 ess provision of sub- 3 oction 3 of Section 7 this applies 
also to causing such an effect by means of a court decrco or an admini¬ 
strative decision. In close connection with this provision, is the 
provision of Section 11 , which provides sanctions on denunciations 
effected in the interests of the enemy, If loss of life was the effect 
of such denunciation, the death penalty may be imposed, otherwise such 

denunciations arc punishable by hard labour from 10 - 20 years, and under 
aggravating circumstances by life imprisonment, 

(d) Offences against property, cloaked in the form of judicial or 
official acts, ais also punishable (Sections 8 and 9 of Decree 16 of 1945) 

(e) Section 10 makes it a punishable offence to have abused, at the 
time of the enhanced danger of the Republic, the duress caused by 
national, political or racial persecution, in order to enrich oneself, 
to the detriment of the ^tate, a corporation or a private'person. 
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(f) Some of the offences ore punishable oven when committed by a 
foreigrcr abroad (Section 12) 

(g) About the plea of superior order, the Decree 16 of 1945 
contains the following provision (Section 13, sub-section 3): Coercion 
by superior order cannot be pleaded by a person who voluntarily had 
become a member of an organisation whose members had the duty to obey 
every order, even criminal ones. 

(h) Coa^ennation for 3erne of the crimes mentioned in the Decree 
leads also to the "loss of civil honour" by the prisoner. (Sections 14 
and 15). The loss of civil honour has far-reaching consequences for 
the person, e.g, loss of public offices, of pensions ejacJMlowarvcos,o'* 
the fi:nchise,of the capacity of being a functionary of some associa¬ 
tions, the loss of the capacity of being the owner, publisher or editor 
of periodicals, the loss of the capacity of being active in educational 
or artistic institutions, the loss of capacity to exercise a profession 
or to be a director or manager of companies or associations. 

V. The jurisdiction to try crimes mentioned in the decree is vested: 

fa) in the ordinary courts of the bind, 

(b) in newly created "extraordinary people 1 3 courts", 

(c) in the "Court of the Nation." (Ndrodnl soud) 

The " Extraordinary People’s Courts" consist of one professional 
judge and four jurors sitting together. The procedure of an extraor¬ 
dinary people’s court i3 regulated by the general provisions applicable 
to emergency courts. The procedure is oral and public. The prisoner 
has the right to appoint a couroel or to ask the court to appoint one 
for him if he is poor. The Extraordinary People’s Court is bound by 
the general tiles of evidence applicable to criminal courts. The 
provisions of the Young Offenders Act of 1931 ore expressly maintained 
in force, also in the ease of war criminals and traitors. (Section 32, 
sub-section 2). The legal force of the decree is United to a period 
of one year. (Section 33). 



VI. The Court bf the Nation, instituted by the Decree No.17 of 1945, is 
a special court for the trial of the State President of the so-called 
Protectorate - in this rct/ect the provision is obsolete, Dr. H&cha 
having died - ‘’r members of the so-called Protectorate Governments and 
of some other leading personalities of the occupation period. The 
National Court acts cither as a criminal court, in which case it applies 
the provisions of the Decree l6 of 1945, sun.iariscd in the preceding 
paragraphs of this paper, or a 3 a Court of Honour. In the latter case 
it deals with the behaviour of persons who have not committed criminal 
offences, but who did not, after 21st May 1938, behave in such a way as 
is moot and proper for a faithful and brave Czcchoslov-k citizen. If 
a. person is found gu-lty by the Court of the Nation as a Court of Honour, 
he is deprived of the right to vote and-to be elected a member of public 
representative corporations, the right to summon public meetings and to 
attend them, to be a member of political associations or organisations 
and to publish, edit or contribute to, political periodicals and other 
political publications. 


VII. As to the execution of the above mentioned new provisions, the 
position at the tine of ny departure from Prague was as follower: it 
i 3 intended to establish in the historic provinces of Bohemia and 
Moravia-Silesia 24 Extraordinary "Aoplc's Courts, 16 in Bohemia and 8 








in Moravia-Silosia, The following Extraordinary People's Courts had 
already been established by 31ct .-ugust 1945: Prague, C.Bud<3jovice, 
Hradec Krdlovd, Kutnd Hora, Pl3ek, Plzoft (Pilsen), Brno, Moravska 
Ostrava, Trcbifi, Uherskd HradiStS, The following two courts had 
already conducted trials prior to 31st August 1945: Brno and Uherskd 
HradiStC. The establishment of the other courts is, I was told, a 
natter of a few days; the professional chairmen and the jurors have 
cither already been appointed or arc- their appointments imminent. 

The dxtraordinaxy People’s Court in Brno had dealt with 72 cases 
by 31st august 1945. It passed five death sentences, the other 
prisoners wore awarded sentences of hard labour ranging fron two years 
to life imprisonment. The most frequent crime sofar dealt with by the 
people '3 courts is the crime of denunciation to the occupation 
authorities. The death sentences have only been passed in such cases 
where the denunciation had causbd the death of Czechoslovak patriots. 

The trials before the Extraordinary People's Court in Prague, will, 
according to the information given to me, start on Wednesday 5th Septem¬ 
ber, 1945. * 

There has, 30 far, been no trial for a war crime in the narrower 
sense (violations of the laws or customs of war,). 

The former G c rnan Minister of State, Karl Herman Frank has been 
handed over to the Czechoslovak judicial authorities by the American 
military authorities. He is now in the court.prison of the Criminal 
Court in Prague, the warrent for his arrest and for keeping him under 
arrest until trial having been made by the competent jdge d'instruction 
of the Criminal Court in Prague, All provisions of the prison 
regulations made for the benefit of prisoners arc being applied to him, 
Hi3 trial ‘.dll not 3tart before October 1945. 


X The first trial conducted before the Extraordinary People's Court 
in Prague was that against Professor PFITZHER, a former follower of 
Konrad Hcnleiii who, during the G or man occupation, had been acting mayor 
of Prague, Ho was condemned to death and hanged, (The Time3, 

7th September, 1945.) 


IIIA5. 

10th September 1945. 
UNITED NATIONS WAR GRIMES COMMISSION. 



By Mr, E. Schwelb, 


I» On 29th August, the Yugoslav National Office submitted to the 

Commission the charge No»1434 against 24 Italian v/or criminals 
accused of a large number of comon war crimes, e,g. murder, massacres, 
systematic terrorism, putting hostages to death, etc. 

Committee I at its meeting, held on 5th September 1945, decided 
to put 20 out of the 24 accused persons on A, The cases of 4 of the 
24 accused: Bettini (No,6), Inchiostri (7), Ciubelli (9) and 
Nicoletti (20), \rere adjourned and Comitteo I decided to put the 
question of law, relevant to the case of these four persons, before 
the Legal Committee (ill) 

II, The four persons mentioned are accused of the war crime mentioned 

in the list of var crimes annexed to Doc, C.l. para XII, "Attests to 
Denationalise the Inhabitants of Occupied Territory." 

% 

The following particulars arc stated in the Yugoslav charge No, 
1434 about the four persons: "Apart from killing, deporting and 
interning innocent persons, the Italians started a policy, on a vast 
scale, of denationalisation. As a part of such a policy, they 
started a system of "re-education" of Yugoslav children, Thi3 re¬ 
education consisted of forbidding children to use the Serbo-Croat 
language, to sing Yugoslav songs and forcing them to salute in a 
fascist way, become members of the G.I.L. (Gioventu italiana del 
Littoria) and spend a certain tine in camps for "education," In all 
these actions aimed at the denationalisation of Yugoslav children. 

Dr, Binna took a very active part. Hb brought Italian teachers from 
Italy and posted then all over the province of ZADAR, Amongst those 

Italian teachers who insisted on the italionisation of Yugoslav 
children, BETTINI, Education Inspector and INCHIOSTRI, head-master of a 
secondary school at SIBSNUC took a prominent part. Dr. Tulio NICOLETTI 
Trustee £>r Education at SIBENIK, and Sdoardo CIUBELLI, Education 
Inspector at ZADAR, were .Jso prominently ssociated with this policy, 
NICOIETTI organised special courses for teachers to learn Italian and 
Italian "methods" and he threatened all those who would not attend the 
courses. Dr. BiNNA is also responsible for forbidding the edition of 
any newspaper printed in the Serbo-Croat language, and for forcing 
Yugoslavs to hoist Italian flags," It nay be added that Prefetto 
Binna, vho is mentioned in the paragraph quoted, is accused of a great 
number of other orincs, the character of which as war crimes is beyond 
doubt and he has, therefore, been put on A, 

III. The opinion of Committee I both on the principle to be applied in 

deciding the case of these four persons, and on the application of 
this principle to the particular facts of the case, v/as divided. Some 
members of Comittec I expressed doubt whether what these four persons 
we re charged with, constituted war crimes. One member of Comittec I 
pointed out that there must be made a distinction between violations 
of Internationa.! law on the one hand and war crimes on the other. 
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Only such act3 should bo treated as v/ar crincs as shocked the conscience 
of humanity, Another member, on the other hand, expressed the opinion 
thcit, as the Commission had accepted the attcr.pt to denationalise the 
inhabitants of occupied territory as a war crime (Appendix to Doc.l. 

No. XII) it could not be denied that, in the present ease, there *.vas 
prina facie evidence of this crine, 

IV, Without expressing an opinion of ry own, I vonture to place before 

Committee III some material which might be considered relevant for the 
decision of the question.* . . 

* Xj. _ 

V. In the report of/ sub-committee, a3 adopted at the second unofficial 
meeting of the United Nations War Crimes Commission, held on the 2nd 
December 1943, (Doc C.l.) it v/as pointed out in paragraph 6 that "in 

the opinion of the 8ub-conr.ij.ttec it rd.ll be better for the Comuission 
not to attempt to draw up any list of war crimes which will tie the 
hands of the Governments of the United Nations," but it wa3 said in 
paragraph 7 that "it .dll be convenient, both to the Commission and to 
the National Offices which will prepare the individual eases and 
transmit them to the Commission that there should be a working list, 
enumerating the various headings under which war crimes should be 
grouped." The sub-corxiittce went on to recommend that the list framed 
by the Responsibilities Commission of the 1919 Conference should be 
adopted by the Cormission as the working list for the above purpose, 
(Paragraph 9) In paragraph 10 of the report, it wa3 pointed out that 
it would be ncccssJiry to add to thi3 list one or two items which seemed 
to bo inadequately covered by the language employed in framing the list. 
Simultaneously it was said that it would be necessary to disregard 
certain items - such as No.21 - as those referred to acts which in the 
present war the forces of the United Nations have themselves been 
obliged to commit. 

According to paragraph 12 of the report, the advantage of working, 
as far as possible, on the basis of the *1919 list is that of the present 
Axis powers, Italy and Japan were parties to it3 preparation and, so far 
as the 3ub-committee v/as aware, Germany had. never questioned the inclu¬ 
sion of any particular item in the list. Furthermore it diminishes the 
risk of criticism on the ground that the United Nations are inventing 
new war crimes after the sets have been perpetrated. It nay be quoted 
in this connection that, at the mooting of the 2nd Deceiiber 1943, Lord 
ATKIN considered the 1919 list of war crincs to be too long; some of 
the offences contained in it would, in his opinion, have to be dropped. 
The Commission, however, considered that for present purposes, no 
change should bo made in the list. 

From what has been said 30 for, it follows that the adoption of the 
1919 list as the working basis for the activities of this Commission, 
docs not constitute c. binding decision on what to consider and what not 
to consider a war crime, and that,•therefore, this Committee and the 
Comission, in deciding the present case, may proceed entirely unfettered 
by what was done at the meeting of 2nd December 1943. 

VI, The problem raised in this case goes to the root, not only of the 

jurisdiction of the United N .tions ar Crincs CcmiTassion, but of the 
fundamental problems of delinquency in International Lav/ in general. 

The notion of an International Crine or of a crime in International Law 
has been controversial for a very long tine. It is interesting to 
note that it is particularly the German literature on the subject which 
holds that every contravention of International Law amounts to an 
International Crime• not only acts which are shocking from the moral 
point of view are under this doctrine International Crimes, but also 







every breach of contract or agreement. Thi3 doctrine is particularly 
upheld by STRUFP in Ilia book "Das vBlkerrechtlichc Dolikt, 1920". He 
says "VBkerrcchtlicheo Delikt ist cine von einen Staate ausgehende, 
die Rcchtc einca andoren Sta&tcs vurletzcnde Hondlung, die nur dann 
auf etaatlieheo Vcrachulden surtlckzufllhrcn sein nu3s, wenn ein stoat- 
lichen Unterlaoscn in Fragc steht". This definition has not been 
accepted by other writers. FAUCHILLE distinguishes between 'ddlits 
intemationaux" aaid the breach of contractional obligations. RIVIDR, 
Principes du droit des gens, I896, says: "Tout acto qui violc un droit 
esoenticl est une infraction au droit dos gens, un crime au ddlit 
international," It is interesting to note that Rivior speaks of the 
viola tion of an essential right an oenntituting an international critic. 

VII, It is submitted that the fact that acts constituting v/hat 
corresponds to civilian wrongs (torts) and breach of contract were, by 
writers on international lav/, put on the sane footing as acts corres¬ 
ponding to crimes in municipal law, was mainly due to the fact that, 
until very recent times, only States wore considered to be subjects of 
International law. This alleged nature of the Lav/ of Nations excluded 
the possibility of "punishing" a state for an international delinquency 

and of considering the latter in the light of a crime and led to the 
conclusion that the only 1 e p,al c on so quenc o s of international delinquency 
v/cre such as create reparation of the moral end material wrong done. 

The equation of act3 morally shocking with acts constituting merely 
contraventions of contractual obligations v/as due to the fact that even 
atrocious crimes led not to the punislment of the guilty individual, 
but only to a claim against the State for reparation and damages. 

At a stage in the development of International, law which has so 
for culminated in the conclusion of the Four-Power Agreement, dated 
8th /.ugust 1945, a doctrine which does not distinguish between crimes 
in the sense of criminal law and mere civil ov administrative wrongs 
must be considered obsolete in Intcmation law to the sane extent as 
it lias been obsolete in the municipal law of civilised states for 
hundreds of years. At a tine when International Lav/ assumes the 
responsibility for punishing, international crimes, it is necessoiy to 
establish a delimitation between crimes in the. sense of criminal law 
and other illegal acts which, without constituting a crime, are mere 
contraventions of customary or conventional I n temation Law. 

VIII. It may even be that it is necessary to draw this line of delimita¬ 
tion between punishable crimes on the one hand, and what may correspond 
to civil wrongs and breach of contract on the other, straight across 
the facts described in the list appended to Doc, C.l. Professor H # 
LfVUTlRP/.CHT in his article "The Law of. Nations and the unishment of 
War Crimes" (British Year Book of International Law, 1944, page 58 and 
following) h„s hinted on this necessity of distinguishing betv/een 
violations of rules of ‘.warfare and war crimes. He says.- inter alia; 

" In particular, docs ever;/ violation of a rule of warfare constitute 
a war crime? It appears that, in this natter, textbook vTiters and, 
occasionally, military manuals and official pronouncements have erred 
on the side o r aomprehonsivcness. They make no attempt to distinguish 
betv/een viol.fions of rules of warfare and war crimes. The Commission 
on Responsibilities set up by the Paris Conference in 1919 included 
under the list of charges of war crimes such acts as "usurpation of 
sogereignty during military occupati n", "attempts to denationalize 
the inhabit..nts of occupied territory", "confiscation of property", 
Exaction of illegitimate or exhorbitant contributions and requisitions", 
"Debasement of the currency and issue of spurious currency", "imposition 
of collective penalties', and "wanton doctructionof religious, charitable 
educational and historic buildings and monuments." In view of the com¬ 
prehensiveness of this list it is in the nature of an anti-climax to 
note that the number of persons whose delivery the Allied State-3 
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oventually demanded was inconsiderable. It is possible that one of the 
reasons for the failure to give effect to the decision to prosecute war 
criminals after the first World War was the extent of the list of 
offences as adopted by the Conference cud the absence of a distinction 
between violations of international lav/ and v/ar crimes in the more 
restricted sense of the tern.,.." 

" It must be a matter,for serious consideration to what extent an 
.attempt to penalise by criminal prosecution at the hand of the victorious 
belligerent all and sundry breaches of the law of war may tend to blur 
the emphasis which must be placed on the punishment of war crimes proper 
in the limited sense of the tern. These nay be defined as such 
offences against the law of war as are criminal in the ordinary and 
accepted sense of fundamental rules of warfare and of general principles 
of criminal law by reason of their hcinousnes3, their brutality, their 
ruthless disregard of the oanctily of human life and personality, or 
their wanton interference with rights or property unrelated to reasonably 
conceived requirements of military necessity. There in room for the 
view that the punishment of war crimes by the victorious belligonent 
ought to be limited to offences of this nature - offences which, on any 
reasonable assumption must bo regarded as condemned by the common 
conscience of mankind,..." 

" The task of defining, from this point of view, the scope of 
violations of the laws of war which ought to fall within the purview of 
punishment by the victorious belligerent is one of considerable difficulty 
A seemingly administrative act of a political nature, like deportation or 
segregation of large sections of the population of the occupied territory, 
nay, in its effects upon human life and in the cruelty of it3 execution, 
be indistinguishable from the common crime of deliberate murder. But it 
is a task which ought to be attempted. The result of the differentiation 
thus established between the two categories of violations of the law of 
war would not necessarily be to render immune from punishment or from the 
duty of compensation the less heinious manifestations of lawlessness,,,." 

" Pillage, plunder and arbitrary destruction of private and public 
property may, in their effects, be no less cruel and deserving of punish¬ 
ment then acts of personal violence. There may, in effect, be little • 
difference between executing a person and condemning him to a slow death 
of starvation and exposure by depriving him of shelter and means of 
sustenance, " 

IX, It will be noted that Professor Lautcrpacht does not purpert to lay 
down existing rules cf International law. On the contrary, he proposes, 
as r. matter of policy, to restrict the procedure applied to the punishment 
of war crimes, to such acts and omissions as arc not only illegal but, in 
addition, shock the conscience of mankind. It is a natter left to the 
discretion of the United Nations in '-crural and to the Oov. nxent's r^-ire- 
sentod cn the United Nations ’.'or Grl x-3 Gcrninoion in ju jrtieular to adopt 
or to reject Professor L .uterp.oht*r, view, which, ns has been pointed out, 
was also shared by Lord Atkin in December 1943♦ 

If Committee III should see its way towards adopting Professor 
Lautcrpacht 1 s distinction for the purposes of the work of tiio United 
Nations W.r Crimes Commission, the further question would arise, viz, 
where to draw the line and try to distinguish the mere contravention of 
rules of International law from v/ar crimes in the narrower sense. The 
problem becomes particularly acute in sue i matters as "debasement of 
currency", (sue. Doc. l/22) or "attempts to den. .tioiv. list" the population" 
or "usurpation of sovereignty". 








X. It is 3ubnittcd that the folloY.lng con3idoratio ns would, perhaps, 

be relevant -.lion at tempts arc nn.de to distinguish war crincs proper fron 
nerc contraventions of rules of Intimations law, (a) First it is 
necessary to ascertain whether the act in question constitutes, quite 
apart from all considerations of International la' 1 and legitimate 
warfare, a criminal offence. (b) If the question put under (a) is 
answered in the negative, the case is at an end. If it is answered in 

the affirmative, the further question arises, viz, whether the rules of 
International law afford to the perpetrator of the act immunity from 
his criminal liability, c.g, whether the act be excused as an act of 
legitimate warfare, or a3 an act falling within the lawful authority of 
a belligerent occupant. If the activities arc not covered by the rules 
of International law as to warfare or belligerent occupation, the case 
for the criminal liability of the perpetrator is made out. 

If, for instance, the authorities of the occupant illegally declare 
the annexation of certain territory and the inhabitants of the occupied 
territory are imprisoned or put to death only because of their dis¬ 
obedience to the constitutional situation brought about in this way, we 
have, applying what has been said in the proceeding paragraph, to 
consider whether the particular imprisonment or shooting -s 3uch 
constitutes an offence, irrespective of questions of International law. 
The answer to this quo stion is obviously in the affirmative, the acts 
constitute cither false imprisonment or homicide, as the case may be, 

We then proceed to examine whether international law affords any 
defence for this behaviour of an accused person, and, finding that the 
illegal annexation is outside the legitimate scope of the activities 
of belligerent occupants, we cone necessarily to the conclusion that 
there is prim facie evidence that a war crime has been committed. 

In the case of attempts **t nationalisation", we have to 
consider whether acts, such as depriving Yugoslav children of the 
possibility of being educated in the Serbo-Croat language, or compelling 
Yugoslav children to receive instruction only in a foreigh language, 
constitute criminal offences. The answer to this question will, in 
r.y opinion mainly depend on the positive municipal lav/ applicable to 
the case. There ore a great many municipal legal orders which protect 
the population against denationalisation, inter alia , by declaring acts 
aiming at such denationalisation criminal offences. But even in such 
legal orders as do not contain special criminal sanctions against acts 
of denationalisation, such activities will more often than not be crimi¬ 
nal under general provisions prohibiting and punishing violence, 
blackmail, menaces, and similar offences. 

It is submitted that each case will have to be judged on its own 
merits. The "denationalisation" may be either efi octed or accompanied 
by acts on the part of the occupying authorities, which arc criminal 
per so There nay, on the other hand, exist circumstances which do 

not let the activities appear criminal, though they, no doubt, are 
illegal. An example of the latter typo of "attempts at denatioaalisa- 
tion may exist where the occupation authorities do not close the 
existing schools and do not prevent parents from sending their children 
to then cither by actual violence, or by threat, but -./here they try to 
bribe parents into sending children to schools instituted by the 
occupant by offering various advantages, like better school meals, 
clothing, etc. 

XI, In the present case it would seen necessary to ask the Yugoslav 

National Office for further particulars bpth with regard to the actual 
fiicts and with regard to the municipal law to be applied. The result 
will probably be that at least certain acts of denationalisation of 
inhabitants of occupied territory coi.i it ted. by some of the accused, 
constitute a criminal offence. Thin being so, tho second education 










arises whether the criminality is cancelled by provisions of 
Internationa lav. This question must obviously be answered in the 
negative, because the Hague Regulations definitely forbid such 
interference on the part of the occupant. 

It is the duty of belligerent occupants to respect, unless obsolutely 
prevented, the laws in force in the counti"- (Art. 43 of the Hague 
Regulations). Inter alia, fatily honour and rights and individual life 
nu3t be respected (fort, 46 ). The right of a child to bo educated in his 
avm native language falls certainly within the rights protected by 
Article 46 ("individual life"). Under Art. 56 , tho prqporty of 
institutions dedicated to education is privileged. If the Hague 
Regulations afford particular protection to school buildings, it is 
certainly not too much to say that they thereby also imply protection 
for what i3 going to be done within those protected buildings. It 
would certainly be a mistaken interpretation of tho Hague Regulations 
to suppose that while the use of Yugoslav school b uildinres for 
Yugoslav children is safe-guarded, it should be left to the unfettered 
discretion af the occupant to replace Yugoslav education by Italian 
education. 

It is the rationale of .urt. 56 to protect spiritual values. ^uid 
in order to afford this protection to spiritual values the provision 
protects the property of institutions dedicated to public worship, 
charity, education, science and art as a noons to a certain cndi to 
make public worship, charity, education, science and art possible even 
under belligerent occupation. If the belligerent occupant nu3t not 
confiscate, seie:. destroy, or wilfully damage the property of 
educational institutions, he is thr less entitled to interfere with the 
spiritual and intellectual life of the schools, the only possible 
legitimate exception being considerations of the safety of the occupying 
forces. 

XII. What has been said so far concerns the problem as a general 

proposition only. It i3 a different question to decide to what extent 
there is in the charge No, 1434 a prina facie case against tho four 
persons '.7hose listing is proposed by the Yugoslav National Office, 

In the case of Nicoletti (No,20) who is described as Educational 
Trustee, it ap-caj's that he wa .3 a kind of Commissioner in chargeof the 
a.dninistration and Italianisation of the schools in the district. In 
his case it 3ecms to bo conceivable to fasten upon him the individual 
responsibility for the whole Italianisation sohene. The case of the 
three other persons who were mainly teaching personnel, seems prina 
facie to be different. 
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22nd September 1945. 

UNITED HATIONS T/AR CRIMES COFC. J5SI ON, 

CQtflllTTEE III. 

Report cn the Czechoslovak Case No,26 (Sepp Diets) referred to Committee III. 

By the Secretary of Committee III, 

On the 22nd February 1944, the Czechoslovak National Office presented 
to the Commission a charge against Copo Diets, SS-Standartenfuehrer and 
C.O. of the 52nd SS Banner, Krems on the Danube, Austria, 

• 

In this charge, Sej>p Diets was accused of having, at the beginning of 
March 1939 > invaded v.ith a .group of eel ctcd S,S. men, Czechoslovak terri¬ 
tory from Austria and having,in the Moravian town of Jihlava, provoked 
clashes vdth members of tho Czechoslovak State police and with the local 
Czech population. During these clashes, Czech people as well as members 
of theCzechoslovak tate police were massacred and a number of persons were 
killed and seriously wounded. It was further stated in the "Particulars 
of Alleged Crime" that shortly before 15th Norco 1939, armed redds on 
C .choslovak territory were made by German SS forces, Tho purpose of those 
r ids was to provoke clashes with the Czechoslovak population and with the 
Czechoslovak polic-- organs. These instances wore welcome to the German 
propoganda service in ’.Those interest they had tc be manufactured. 

Committee I decided on 1st March 19^4 to put the accused on list B 2, 

On 19th September 1944, the case was again considered by Committee I end 
it v/as decided to leave the accused for the; present on List B, 

In September, 1945, tho Czcchcslov. k National Office pres<.nti.d an 
addendum to the original charge, pointing out that the principles along 
which Committee I acts have been modified, Therefore, the reconsideration 
of this case ’was proposed. The addendum refers to a declaration by tho 
President of the Czechoslovak Republic t r> the effect that Czechoslovakia 
considered herself in a state of war with Germany since September 1938. 

For this reason, the off-' rices with which Sepp Di tz is charged arc deemed 
to be v/ar crir.ies. The addendum goes on to cite Article 6 (a) and (c) of 
the Charter of the International Military Tribunal, which, according to the 
submission, makes it quite clear that offences of this character fall within 
the scope of the retributive action >f the United Nations, ..r. the major 
war criminals are tc be uni hed for such offences it may be appropriate to 
punish subordinat. criminals as wall. 

Committee I considered this charge in its meeting of 12th September 
1945 and decided to ad.journ it for further censidr ration until 19th September 

i945. 


From the enclosed minutes of the no . ting held cn 19to September 
(No,31, pages 2 and 3) it wall be seen ‘ hot tile \Jnion of members of 
Corxiittc-e I on this case was divided and t.w.t it was decided tc refer the 
question to Committee III. 


1 Lnclosure. 


r 














IIIA7. 

24th iie :toi ,'cor 1945. 

UNITED MOTIONS VEAR CRIMES CCBGIISSION. 

Draft Report of Committee III on the Criminality of "Attempts to 

Donationalise the inhabitants of Occupied Territory." 

By the Scoretary to Cor.va.ttce III. 

Note: The fcllov/ing draft is based on the views expressed by nenber3 
of Committee HI in meetings held on 11th and 19th beptenbor 1945* I an 
also indebted to ry colleague, Dr. Litav/ski for ' lacing at ry disposal a 
list of activities which can be described as attempts to denationalise. 

The Chairman of Committee III, Dr.Eccr, has approved the draft. 


I. In connection v/ith the Yugoslav charge No, 1434, accusing, inter alia 
4 Italians of the war crime cf "Attempts to Denationalise the Inhabitants 
of Occupied Territory", Committee III was asked for its legal opinion on 
the question whether, and in which circumstances, acts of denationalisa¬ 
tion are- -,var crimes nd their perpetrators war criminals. 

II. Attempts to denationalise the inhabitants of occupied territory 
have been classified as war crimes by the Responsibilities Commission of 
the Paris Peace Conference of 1919. In accepting the 1919 list as a 
working basisfbr its activities, the United Nations Tfor Crimes Commission, 
in its resolution adopted on the 2nd December 1943 (Doc.C.l.) has also 
foreseen this tvpo of activity as a criminal offence. In the view of 

Committee III, both the proposals of the responsibilities Comission of 
1919, and th- report adopted by tills Commission in 1943, were net mere 
accidents. The activitico usually classod under tide heading are, in 
the opinion of Committee III, serious offences against human liberty and 
dignity. 

III. Under traditional I n ternat>ru\l lav/, no distinction has been made 
betr.’/een acts constituting mere contraventions of international agreements 
and acta corresponding to v/hat is usually described an "civilian wrongs" 
or "torts" on the one hand, and offences corresponding to crimes in 
municipal law which must bo regarded as condemned by the common conscience 
of mankind and c 11 for individual punishment of the perpetrators, on the 
other. 

» 

TV, At a stage in the development cf International law which ha3 so for 
culminated in the conclusion cf the Pour Power Agreement dated bth august 
1945, where the principle of individual criminal r sponsibility has been 
unambiguously formulated, the doctrine which does not distinguish between 
crimes in the sense of criminal law and more civil or .dministrativc 
'..rongs, must be considered as obsolete in International law to the sane 
extent as it has beun obsolete in the municipal law cf civilised states 
for hundreds of .years. 

In the view of Committee III, it is, therefore, necessary to draw 
a line of delimitation between . loro contraventions of agreements as 
acts corresponding to civil wrongs • no breach of contract, * .nd offences 
for which individur.1 punishment is to be awarded. 

V, Cora.vitteo III agrees /ith the opinion expressed by c diatin-’nishod 

authority on International law, (Luuterpacht), to the. effect th .t as war 
crimes should be punished such offences against international law as are 
criminal in the ordinary accepted sencc of fundamental rules of warfare 
•a nd of general principle s of crii in 1 lav/ by r ason of their heinous ness, 



























their brutality, their ruthless disregard of the sanctity of humn life 
and personality , or their v/anton interference with rights or property 
unrelated to reasonably conceived requirements of rdlitary necessity. 

VT Under denationalisation in the sense of a criminal policy, Committee 

III understands the policy of a belligerent occupant aiming at the trans¬ 
formation of the inhabitants of the occupied territory into members of the 
occupying nation by using the dc facto power ’.Yielded by the occupant. 
Pxanples of the application of such criminal policy are: closing of 
universities, secondary and other schools of the occupied territory 
and/or their supersession by educational institutions of the occupying 
nation and language; compulsory education in the language of the occupant; 
the ban on the using of the national language in schools, streets and 
public places; the deportation of children to the energy country for the 
purpose of educating then in the language and the spiritual atmosphere of 
the occupant; the ban on the national Press and on the printing and 
distribution of books in the language, of the occupied region; interference 
•./ith religious services; removal of national symbols nnd names, e.g, 
changing the Christian and surnames of inhabitants, changing geographical 
names of islands, rivers, privinces, towns, villages, h:rbours, streets, 
and squares; attempts to disintegrate a nation by abusing regional 
differences and peculiarities and creating artificial minorities; 
compulsory or automatic granting of the citizenship of the occupying 
Power; interference with the methods of education; imposing the duty cf 
sv/earing the oath of allegiance tc the occupant; compulsion to join 
organisations and associations of the occupying Power, Denationalisation 
in the wider*sense would also comprise 3uch activities as the extermina¬ 
tion of the intellectual class, taking people from the professions and 
sending them to unskilled labour* and the colonisation of the occupied 
territory by nationals of the occupant. 

Many of the activities mentioned here will, of course, fall also 
under other headings of the list of yyo r crimes, e.g. systenatip terrorism, 
deportation of civilians, usurpation of sovereignty during military 
occupation, and others. 

VII. In the view of Committee III, the criminality of such activities as 
enumerated in the proceeding paragraph is based on the general principles 
of criminal law accepted by all civilised members of the community of 
nations, which all, in one form or the other, penalise the illegal 
application of force from psychological compulsion to physical violence 
in prohibiting such offences as bincknoil, menaces, violence, etc. The 
general provisions prohibiting false imprisonment, the infliction of 
grievous bodily harm, and homicide, are, of course, applicable where 
quasi-penal sanctions ore applied by the oooupont to inhabitants who 
disobey the denationalising activities of the occupying Power. In 
addition, a great many municipal legal orders protect the population 
against denationalisation by specie! provisions declaring nqts aiming 
at such denationalisation to be criminal offences. 


VIII. The customary and conventional provisions of Internation law not only 
do not legalise denationalisation of the inhabit nts by applying the 
force vested in the occupying Pov/or, but in the light of these provisions, 
their illegal character stands out even non. clearly. It is the duty of 
belligerent occupants to respect, unless absolutely prevented, the laws in 
force in the country (Art,43 of the Hague Regulations). Inter alia , 
family honour nnd rights and individual life must be respected (Art. 46 ). 
The right of a child to be educated in his own native language, the right 
of a non to retain his own Christian nd surruaic, the right t .•> use one's 
own language, fall certainly within th' rights protected by Art ,46 
('Individual Life.") Article 56 of the Hague R filiations protects the 
property, inter a lio, of institute ns dedicated to 'ublic worship, ch rity, 
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27 th dvpunbor 194-5* 

UNITED NATIONS 'PAR CHILES COIiiilSSION. 

Draft .7cport of Committee III on Criminality of Attempts to Denation¬ 
alise tlic Inhabitants of Occupied Territory, 

(Paragraphs I, III. IV, V and VI of Doc,IIl/l7 redrafted according to 
the discussion held on 25th September 1945.) 

By the cerctary to Committee III. 


Paragraph I. 

In connection with the Yugoslav charge N 0 .1434, accusing, inter adia. 
four Italians of the war crime of "attc. pta to denationalise the inhabitants 
of occupied territory", doubt -.rose in Committee J whether or not to list the 
four persons as war criminals. Committee I therefore decided to put the 
question before Committee III and to adjourn thi case as far as these four 
ecus - d were concerned. 

Paragraph II, 

No Change (see Doc,IIl/l7.) 

P.-ragraph III, 

Under tradition 1 International lav.', no distinction has been made 
between acts constituting mere contraventions of international agreements 
and acts corresponding to what is usually described as "civilian wrongs'• or 
"torts" on the one hand, and offences corresponding tp crimes in national 
(municipal) law which must be regarded vs condemned by the common conscience 
of mankind end cell for individual ounishment of ti.c perpetrators, on the other. 

Paragraph IV. » 

At a st c in the development of Int rnational law when the principle of 
individual responsibility’ is generally recognised, a doctrine which does not 
distinguish between crimes in the sense of criminal lav, and mere civil or 
administrative .rongs, muv-t be considered .s obsolete- in International law 
to the save extent that it has been obsolete in the municipal law of civilised 
states for hundreds of years. 

In the view of Camittoo III, it is, therefore, necessary to draw a 
line of delimitation between mere contraventions of agreements as acts 
corresponding to civi.l v/ron/'s and breach of contract, and offences for which 
individual punislment is to be awarded. 

Paragraph V. 

Committee III is of the opinion that such offences against International 
1 w .3 are criminal in the ordinary accepted sense of fundamental rules of 
micro and of the goner. .1 principles of criminal law, by reason of their 
h-inouoness, tk.,ir brutality, their ruthless disregard of the sanctity of 
,.vv.an life ■ nd personality or their wanton intorfer nee with rights or 
property unrelated to reasonably conocivcd requirements of military necessity, 
should be punished a war crime a. 












Paragraph VI, 

Under denationalisation in the senrsc of a criminal policy. Committee III 
understands the policy of an occupant aiming at depriving the inhabitants of 
the occupied territory of their national characteristics or transforming the 
ctlinological character of the region, particularly by means of: 

closing the universities, secondary ~nd other schools of the occupied territory 
end/or their supersession by educational institutes of the occupying 
nation and language; interference with the methods of education; 
compulsory education in the language of the occupant; 
the deportation of children to the occupying country for the purpose of 
educating them in the language and the spiritual atmosphere of the 
occupant; 

the ban on the using of the national language in schools, streets and public 
places; 

the ban on the national press and on the printing and distributing of books 
in the Language of the occupied region; 

the removal of national symbols and names, both personal and geographical; 
interference v/ith religious services as far as they have a national peculiarity 

attempts to disintegrate the nation by abusing regional differences and 
peculiarities and creating artificial minorities. 

Denationalisation in the v/idcr sense would also comprise such activities 
as: 

the extermination of the intellectual class, tricing people from the 
professions and sending then -to unskilled labour; 

compulsory or automatic granting of the citizenship of the occupying Power; 

imposing the duty of swearing the*oath of allegiance to the occupant; 

the introduction of the administrative and judicial system of the occupying 
Power, the imposition of its financial, economic and labour administra¬ 
tion, the* occupation of administrative offices by nationals of the 
occupying Power: 

compulsion to join organisations and associations of the occupying "’ower; 
colonisation of the occupied territory by nationals of the occupant, 

exploitation end pillage of economic resources, confiscation of economic 
enterprises, permeation of the economic life through the occupying State 
or individuals of the nationality of the occupant, 

Mary of the activities mentioned here will, of course, fall also under 
other headings of the list of war crimes, e-,g. systematic terrorism, deporta¬ 
tion of civilians, usurpation of sovereignty during military occupation, 
pillage, confiscation of property, and others. 

Paragraphs VII. VIII and IX, 


S^e Doc. III/17. 
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28th September 19' 


in limp nations v. - ;^ crd.es cg.ijsoIqn. 


COMMITTEE III. 

WAR CRDES LA'.' RETORTING, 

Notes JS3L the Secretary of Cojxri.ttci.III. 

The Judge Advocate General's Department has sent to the Research 
Office of the United Nations “or Crinos Cor.r:.ission the transcript of tho 
first three days of the LUneburg trial and promised to send copies of the 
transcript from tir.ie to tir.io. 

I have been studying the transcript so far* received. It contains a 
great Goal of information which naturally has not been reported in the daily 
press. It is particularly questions of international la’.: and of procedure 
v-hich are- of great interest to ner.bers of tho Commission and to the National 
Offices v/hioh have been do. It with oven in the beginning stage of the trial, 
v.’ithout being reported in the press. Tho copying and Roneoing of the whole 
transcript does not seen to be technically possible, but on the other hand 
it -would not be adequate if this valuable information remained only in the 
files of the Cor.i.iission. 

I therefore propose that a report on the Boisen trial (and similar 
reports on other trials to be conducted in the future, including trials 
which v/ill take place before the International Military Tribunal) should be 
issued by Commi t tec I II_ for the information of the Commission and the 
National Offices'. 

In case this proposal should be agreeable to Committee III, I should 
prepare, as a sample for this kind of reporting, a report on the Belscn 
trial or on that port of it, the transcript of which will bo available at 
the tine. In this report I propose to deal mainly with the legal questions 
involved, leaving the fact finding aspect to a later elate. 

In order to illustrate the kind of reporting I propose, which, in ry 
view, falls within the jurisdiction of Committee III, I would like to point 
out that very interesting discussions and incidental decisions of the court 
have taken place, c.g. with regard to Regulation 8, ' aragraph 2 of the 
"Regulations for the Trial of V.'nr Criminals" node by Roj^al Warrant on the 
14 th June 1945 (sec Boc.C.13l) which reads as follows: 

" Where there is evidence that a war crime has bodn the result of 
concerted action upon tho part of a unit or group of non, then 
evidence given upon any charge relating tr. that crime against any 
member of such unit or group iiay be received as orina facie 
evidence of the responsibility of each number of that unit or 
group for the crime. " 

This regulation lias been amended by Royal '."arrant, dated 4th August 
19 * 1 - 5 , by the addition of tho following provision: 

" In ary such case all or any members of ary such unit or group my be 
charged and tried jointly in respect of ary such war crime and no 
application by ary of them to be tried separately shll be allowed 
by the Court. " 
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Another interesting legal point raised in the initial stage of the 
Lttneburg trial was the question of the jurisdiction of the court, 
particularly the fact that Great Britain has assumed jurisdiction on 
behalf of all the other allied nations whose nationals have been the 
victims of the crimes committed in Belsen and Auschwitz. 

'.Tith regard to this, the public prosecutor has stated, inter alia. 
that Britain has accepted the responsibility of that trial with the 
concurrence of the United Nations War Crix.ics Corxvission on which all those 
nationalities ore represented and observers-have been invited from each 
of the countries who had nationals in these camps. 
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6 th October 1945. 

UNITED NATIONS NAh CRIMES CGM.JSSIOK, 


COMMITTEE III. 


WAR CRIMES LAW REPORTING 
LAW REPORTS SERIES NO. I. 

p 

Note by the Secretory to Committee III 


In execution of the decision of Conruttec III token on 
2nd October, I. have prepared thv. report cn the lopal points 
which have arisen in that part of the Libuburp trial, the 
transcript of which is already available to the Commission 
(the first seven days). 

I ar.i circulating the report to members of Coixiittce III. 
When apreed to by Committee III, it ..111 be sent, with 
cdterations if necessary, to the members of the Commission 
and to the National Offices. 


/ 











LA’,7 REPORTS SERIES 
H2aLl 

3th October 1945. 

UNITED NATIONS WAR GRIMES COMMISSION. 

COiu JTTSE III. 

THE TRIAL AGAT.-IST • KRAMSR AMD 44- OTHERS. 

Part I, covering the first seven days of the 
trial, G."t,,.-:bc-r I7t:~ to 24th,1945, inclusive. 

NOTE: The following is the first of a scries of reports on trials of 77ar 
Crir.iinals, This series is concerned, not so nuch with the actual 
facts discloood and found in the trials, but with questions of 
procedure and substantive law which wore discussed and decided. 

In view of the long duration of nary of these trials, and particu¬ 
larly of the one- which is the subject of this first report, these 
notes arc being written at a tine when the trial is still in 
progre33 and when it is not possible to know or to judge which 
influence, if any, the individual preliminary discussions and 
decisions will eventually have on the result of the trial. For 
these reasons it is also not possible to arrange the report 
systematically. The material of tiiis report is arranged in 
chronological order, i.c. in the order in which the particular 
problems arose in the actual procedure. 

The Lav/ Report Series is not being issued in order to fulfil the 
Commission•s task to produce and publish reports on war crimes, 
i.e. documented studies incorporating the results of trials. 

This larger task must wait until the main trials have been conclu¬ 
ded and the material is available, though there is no reason why 
the preparatory work should not start forthwith. 

The aim of the present series is more modest: it is its purpose to 
inform the members of the Commission and the National Offices v/ith 
the least possible delay of the legal points cf intei'est which 
have arisen during the triads. 

The report on the Ltineburg trial is based on the transcripts sent 
to th* Research Of"_^c of the United Nations War Crimes Commission 
by the Judge Advocate General's Department. 


I APPLICATION BY TKJ PENCE FOR AIT 
__ EXPERT Of: I r 7TERN/.TI0NAL LA’V 


On the first day of the trial (l7th ^eptenbe-r 1945) one of the 
defending counsel repeated a request made previously in writing to the 
effect that the defending officers be allowed to seek the services of a 
British export on International Law and l.so a Belgian expert. The 
defence applied for Professor L auteroacht of Cambridge University or, 
failing him, for Professor Brierlcy cf Oxford University. The 
spokesman of the defending officers said th:t they found themselves in 
a considerable difficulty in that between then they load very alight 
knowledge of international law. It appeared to them that there were 
some points cf international law which arose 'n this case and they did 
not know where they were because Jthey had not sufficient knowledge to 
apply their nind3 to the points. The defending officers' point was 
that they would like tc attack the charge sheet but that they could not 
do it until they h:.d had export advice. 

Under Rule 32 of the uiler of Procedure, 1926, which, under Regulation 
3, made by Royal Warrant, A. .81-1945, also applies in Military Courts for 
the trial of war criminals (see Doc. 0.131) the accused, when required to 
dead to :.ny charge, mey object to the charge on the grounds that it does 


not disclose an offence under the Any Act (in this case under the 
Royal Warrant) or i3 not in accordance v/ith the Rules of Procedure. 

No decision on the application <?f the defence for an export on 
International Lav/ was taken on 17th September. The Judge Advocate 
summed up to the effect that the business-like wry and the fair way 
of dealing v/ith this natter v/as for the court to take the evidence 
and to agree that the right of the defence to r.iako an objection 
(under Rule of Procedure No,^2) should be preserved and that the 
defence should be allowed to do it at the close of the ease for the 
prosecution. 

The court decided that it was desirable to go on and hear the 
evidence now and that they would preserve the right of the defence to 
object to the validity of the charge at some suitable tine during the 
proceedings, when the defence felt competent to deal with the argument 
in law, 

II. APPLICATION BY THE DEFENCE FOR 

SEVERING THE TVO CA.AGES (DELSEN aND ^USCIATTZ.) 

The basis of the trial formed two charges, the one dealing with what 
happened at Bclson, and the other with what happened at Auschwitz. 

The defence submitted that the joinder of these two charges was bad. 

The decision on this application was dependent on_ the interpretation cf 
a new provision v/hich has been inserted into the ^oyal 'Ynrrnpt, Arr.y 
Order 3l/l945 by Amy Order 127/1945 dated 4th August 1945. The 
original text of the Royal Warrant contained the following provision of 
Regulation 8 (ll) (s^e N oe< c.131, u aragraph 9): 

" Whore then. is evidence that a war crir.ic has been the result of 
concerted action upon the part of a unit or group of non, then 
evidence given upon any charge relating to .that crime against ary 
member of such unit or group nay be received as prina facie 
evidence of the responsibility of each member of that unit or 
group for that crinr 1 ". 

On the end of this provision, the following was added by the second 
Royo.l Warrant (Amv Order 127/1945): 

" In ary such case all or ary members of any such unit or group nay 
bo charged end tried jointly in respect cf any such war crime and 
no application by ary of them to be tried separately sha.ll bo 
allowed by the Court." 

The spokesman for the defending officers submitted that the 
application to sever the Belscn charge from the Auschwitz charge was not 
an application for . separate trial and v/as therefore unaffected by the 
Regulation made under the second Royal Warrant, It was said for the 
defence that Belscn one - v uschv.ltz were two entirely different charges, 
there was no justification in joining then because between Belscn and 
Auschwitz there wap no nexu3 at all, they had only this in common, that 
they were both Concentration oampB. In the submission of the defence, 
there v/as only a very slight 3 urfr.ee similarity between the tv/o camps. 
The main substantial reason adduced by the defence was that those of the 
accused who had been only in Belscn v/ould be prejudiced by the evidence 
referring only to Auschwitz, The accused who were orly in one of the 
comps cannot be said to have formed part of a unit or group or to have 
taken part in ary concerted action when in fact they •./ere never in the 
other camp. In the opinion of the ’cfonce, Regulation 8, according to 
v/hich no application by ny of the accused to be tried separately 3hr.ll 
be allowed, did not apply to this application. 
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Tlio prosecutor disagreed, not on the lav.', but on the facta and said 
that the charges vrerc identical, v.'ord for w'ord, the only difference was 
in the victims and in noipy casus there was oven no difference in the 
victir.is. The flic gat ion of the prosecution was that these two c/vacs 
were a continuation of a series, insofar aE these persons who ’.7ere first 
at Auschwitz were concerned. First of 11 at Auschwitz they ill-treated 
a'body of persons and then wont toBelscn where tiay continued with the 
ill-treatment. The prosecution said tht one offence was precisely the 

some as the other, the individual methods of ill-troatnent sometimes 
Vferied because every known method of ill-treatment was used at one or the 
other of these carps. The same people wore acting as concentration 
cam guards at on'- and went to the ,.oth_r and acted as concentration camp 
guards tliere. They ill-treated people and literally the same people at 
Bcl3en as the people they had ill-trc ted t /*us<jhv.dtz. Of course, at 
Bolscn they found a. lot of new people. j 1.1 the witnesses with regal'd J > o 

Auschwitz were* found at Bcloen, The prosecutor said that if the court 
decided to separate these two charges, he would apply to give the 
evidence in respect of ^uschwitz on the Bols^n trial. Soi.vc of the 
accused have indicated their defence in rclr.tion to Bcl3cn and that was 
virtunllv the ofence of accident, Same of the accused had in fact said: 
’Ye realise that conditions here were appalling but we could not help it. 
The prosecutor said that he would therefore ask, if necessary, to give 
evidence that the conditions which these sane people created somewhere 
else, were equally appalling and that they merely carried on - ith a 
series of similar offences. 

• 4 

TTith regard to the question of the joint trial of individual persons, 
tie prosecutor made it quite clear from thw outset that the prosecution in 
this ease will allege that Lius is a joint and collective oifence by a 
group of people. Individual atrociti-s committed by individual persons 
are put forward to show that they were talcing- part in end acquiescing i.i 
the system which a. group were carrying on. They were a unit acting in 
common, under a commanding officer, Kroner, who was the canriondant of that 
ermp. All the accused were either members of his staff or internees Yvho 
had been given authority by him. They are definitely a group and indeed, 
in the sense of this ruLc, a vmit. 

i-ftcr herring the summary of the Judge Advocate, the court overrul ;d 
the application for severing the two charges. 

III. APPLICATION BY DEFENDING OFFICERS FOR 

INDIVIDUAL TKL-LS ACACFST II DIVIDUAL ACCUSED. 


After the application for severing the two charges had been over¬ 
ruled by the court, the defence put forward the further application to 
the effect that soveral of tlic accused should be tried separately. 

These applications maintained that there was no evidence that the crime 
had been the result of concerted action, th re fore in the view of the 
defence, the provision introduced .w .second Royal Warrant, barring 

applications for separate trial, dim net apply. The defence counsel 
said that the deferoe of their particular clients would be embarrassed 
through the joint trial, particularly by the fact that they would be 
prevented from calling some of the accused as witnessed for the defence. 
As to the interpretation of the word "concert", defending counsel quoted 
"The Little Oxford Dictionary", according to which the word "concert" 
means: to plan, to premeditate or to contrive, all of which words clearly 
impliod'a certain amount of ccmr.on intention or common action, between 
the various people. There was, in the cubnission of the defence, not 
sufficient evidence for that. 


Thu iroscr t r r.iM 1 that there waj prina facie evidence of 
concerted act: n, Lie people concerned all being members of an 
organ!? .tion working under a joint leader each one of the persons in 
the deck havin" token port in these cruelties. 

In oonneouion v/itli this application, further difficulties on a 
point of lav.- aroze cut of the wording of tho two Royal arrants. The 
original text quoted above, presupposed that "there is evidence that a 
war c. inc has been the result of concerted action' 1 . The provision 
added 1. the second Royal 7'orrnnt deals not '..1th the result of tho 
trial, bul. vrith a situation crisin • at its outset. Tho proper and only 
tine to make such an application is before ny evidence i3 called before 
the court, this neons at r. tin hen there is no evidence in the 
technical sense, at all. Rut there was - substantial amount of 
agreement between the prosecution and the defence that it must have been 
intended, viz. by tho authors of the second Royal Warrant, that the 
court should look at the documents before it and if the court ‘bought 
the accused cane within the group or the emit, then the court had no 
right to hear the application to sever. 

The court decided that these are cases which do fall within the 
Regulation 8 (II) and that they are therefore bound to comply with the 
regul .tions. That bcing^o, they must refuse the application for 
separate trial. 

IV. _ THE OPENING OF THE Gu.Z BY THE PROSECUTION. 

In opening the case, the prosecutor stressed tho following points 
relevant from a general legal point of view: each of the charges in 
this case are that when thv. accused were members of tho staff of one or 
other of these two Concentration camps, and as such responsible for the 
wellbeing of the prisoners interned there, in violation of the law and 
usages of war, they were together concerned as parties to the ill- 
treatment of certain of the persons interned in the camp, and by that 
ill-treatnent they caused the death of sane of then and caused physical 
suffering to others. /is this was. the first case of this kind to be 
tried, the prosecutor thou-.ht ho should shortly put before the court 
the grounds on which they claimed jurisdiction to try these charges. 

He said: The prosecution bases that claim on international law as 
set out in the Law? and Usages of Wrr in the Manual of Military Lav.-". 
Counsel referred to Chapter XIV, Paragraph 449 of the "British Manual" 
and to tho Royal Tarrant Army Order 81/1949. The prosecution said 
that tho acts set out in the charges arc undoubtedly war crimes if they 
arc proved beco-usc tho persons interned in hot - .uschwitz and Bclsen 
wore, amongst others, allied nationals. Counsel expressly pointed 

out that "We are not, of course, concerned in thiB trial with atrocities 
by Germans against Germans". The allied nationals in these camps were 
cither Prisoners of War or persons who had been deported from occupied 
countries or persons who had bcc*n interned in the ordinary way. They 
were all persons -ho had been placed there without a trial, cither 
because of their religion, because of their nationality, because of 
their refusal to work for the enemy, or merely because they were 
risoners of War who it was thought i.iight conveniently be used in such 
places or exterminated in such places. The laws and usages of war 
provide for the proper treatment not only of Prisonors of .Var but of 
the civilian citizens of the nations who arc occurby a belligerent. 
So far as the inhabitants of occupied territories are concerned!, the 
prosecutor quoted paragraph 383 cf chapter XXV of the'British Manual". 

He further quoted paragraph 59 f ("treatment of women") and Article 46 
of the "Hague Regulations". As to the definition of a war crime the 
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prosecutor referred to "aragro.phs 441 and following of chapter XIV of 
the "British Manual". The prosecutor further quoted this sentenoe 
from on article by Professor Briorloy: 

" Host of the difficulty disappears if we* imagine the sort of 
question which the court will have* to answer. Can this 
killing which would normally be* nurder, this injury -.vhich 
would normally be unlawful wounding, this taking of property 
which would normally be theft, be justified a a on act of war? 

If not, it will be a war crir.o. " 

As to the fact that Britain has assumed jurisdiction, the 
prosecutor said the following: 

" The persons ..ho the Prosecution allege suffered these injuries 
who were killed, who vert ill-treated, cane from ten different 
nationalities. Britrdn has accepted the responsibility of 
this trial, because it 1 quite impossible to form a Court and 
to carry on a trial if Ll the: nationalities - ore in fact, 
represented, or., as tyritaiu is country which is controlling 
this zone of G ;i' in.i\y. and which holds these accused, Britain 
ha3 accepted t'x* responsibi.lity of that trial with the con¬ 
currence of k United Nations Tar Crii^s Commission on which 
cl these nad nalities .re represented, and observers have 
been invited from each of ho countries who have Nationals in 
this camp. 1 

It is not proposed to set ut ’.ore in detail the concrete charges 
sun.iarisod in the pros cutor'. p-.ving speech. It nay be sufficient 
to 3tutc that the prolocutor ..mounccd that he would ask the court to 
say that the condit: - is which were found in Bclsenmd tho conditions 
in Auschwit:: wore bi ught about not only by criminal neglect, but that 
they wore caused by ,1 lib rate starvation and ill-treatment, with the 
malicious knowledge th .t they r.nast cause death and lasting physical 
injury. In raspt ct of j.uschwltz, .the prosecution will aks the court 
to say, in addition, that th .re waa deliberate killing of thousands of 
people and probably of millions of people, quite deliberate, cold 
blooded extermination of 4Hi ns of people in tliat cane, and that each 
of th«. accused who was :: win# - at i.uschwitz and is charged in the 
second charge, hr.,. their share in this joint endeavour, in this group of 
persons who were carrying out this policy of deliberate extermination. 

J 1 respect of Bei' cn tncre will not be an allegation that there was 
a '*■. cn mb'r or that ereans wore herded by their thousands to their 
death cut there '..111 be ':h. allegation that by the treatiaent that was 
given to the men '1 oclse every member of tho staff at Bo-lsen bore 
their share in that treat \_nt which they knew was causing and would 
continue to enu: .. 1 ill and injury. The prosecutor would ask the 

court t. view the evi'Anco as . whole and to say that each must bear 
his responsibility not only for the actions of his own hand, but for 
th* act ion.* - i f. i.i.3 crLninal gang who were working together. 

1*. vorth less, !■ . t there should be the slightest shadow of doubt, no 
perrv . hao . een rought be fore this court against -./horn the prosecution 
Will not or dnee seme evidence* of personal acts of active and deliberate 
cruelty and, in many eases, of individual murder, 

VI. OUTLINE OF THE TRIAL. 

The prosecutor proposed t.ie followln, arrangement of the evidence 
for the prosecution: 




1) Witnesses to prove the , oncral state of the osnp at Bolseri. 

2) Shoving of tho filn of what was found at Belson, 

3 ) Witnesses to ">rovc the a3 chambers at auschv.lt z , 

4) Evidence regarding each individual accused. 

\ \ • 

. RIJLZ3 OF SVXDBHCE. 

In this connection it was mentioned ■fivat although this tri.ol was 
by British Military lav;, under the retaliations there have been certain 
alterations r.iade in the lavs of evidence for the obvious reason that 
if that were not so, nary people nuld be bound to escape justice 
because of movements of witnesses and therefore affidavits ■ my be put 
before the court. Therefore the prosecution would call all the 
witnesses available and then put the affidavits before the court and 
ask for that evidence to be accepted. (Regulation 8 (i) of the H 0 yal 
Warrant A.0.@l/l945 provides that at any hearing before a Military ^ourt^ » 
convened under the Regulations the Court may take into consideration 
any oral statement or any document appooring on the fo.ee of it to be 
authentic, provided tho statement or document appears to the ^ourt to 
be of assistance in proving; or disproving the charge, notwithstanding 
that such statement or docujn«nl would not be admissible as evidence in 
proceedings before a Field General Court-Martial. This general 
provision appears to cover Affidavits though affidavits ore not nentioned 
among the particular instruments and documents enumerated, without 
prejudice to the generality of this general provision, under (a) to 


viii. 


HE-RS.-Y EVUX1NCS IH THE TRI/J 


On tho second day,(18th September), Brigadier Hugh Llewellyn Glyn 
Hughes was examined by the prosecutor and questioned, inter alia. about 
Red Cross parcels sent by Jewish societies for interned Jews. The 
witness said tha$ he was merely told how tho boxes had got there. He 
could not give the nano of the person who had told him. 

c 

Tho prosecutor said he had deliberately Zed up to this point. This 
was the first occasion in this trial whore the question of the admission 
of hearsay evidence arose and before asking the witness to repeat v/hat 
was told to him, the prosecutor had deliberately paused in order that if 
there was to be an objection from the defence, it should be made. The 
next question would be, of course, ".hat was the Brigadier told?" The 
Judge -*dvocato asked whether anybody was going to object and this not 
being the case, tie prosecutor was asked to proceed with the examination. 

V 

OBJECTION TO EAT OF /Jf .-FTCAVIT. 

On 19th September 1945, the affidavit of Colonel Johnson was put 
in'by the prosecutor. One of the defending-officers objected to three 
paragraphs of the affidavit on the ground that they contained merely 
comment onpoints which it was the court's duty to decide. The 
difficulty consisted in the fret that the court must know; what is in the 
paragraph to decide whether they will admit it or not. The rosecutor 
pointed cut thu.t this was inevitably so in a system of courts martial, 
by which the court i3 both judge of law end fact. The curt must, in 
effect, road themselves, or have rad to them the paragraphs in order 
that they may consider the legal point, then th y must do the impossible 
and say "we refuse to allow this to be put before us and in our capacity 
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of judges of fact, we will ignore thou, although in our capacity of 
judges cf low wo rust consider then first." 

One of the oaxagraphs objected t w s left out on the advice of the 
Judge -dvocatc who remarked that the nan swearing this affidavit wa g 
going rather outside his province. As to the two remaining paragraphs, 
the court decided that the foil o’.Inf, sentences should not be put in: 

"In short such orders and the carrying ut of such orders wos nnss murder" 
and "and his accomplices in mass murder." 

% 

X._ THE BELSEN FILM AD EVIDENCE. 

On 20th September, the- filn of the scenes which '..’ore found at Belscn 
v/afediovm to the- court. Technically the filn was an exhibit to an 
affidavit (nvade by nenbors of the jx;.y Kiln and hotographic Unit,) stating 
that they photographed scenes ~t the camp, that they had seen the 
cinematographic film fron the negatives f the photographs taken by then, 
and that the filr: negatives were ccpicc of the film taken by then. No 

difficulties fron the- procedural point of vie-.? arose -.,1th regard to 
linking up the filn as actually shown, with the affidavit, 

n,_ THE QUESTION OF TRANSLATIONS. 


At the beginning of the interrogation of one of the witnesses for 
Uie prosecution, Dr,Ada Bii.iko, the “dish defending officer s.nid that if 
the witness gave evidence in Cerium, he would not require it to bo trans¬ 
lated into -’’olish. 


The Jud/'e -dvocate felt bound to advise the court that in his view, 
in this particular kind of court, the accused nust hoar the evidence in 
the language which they could understand. Counsel cannot possibly know 
how to cross-examine except cn instruction • nd his instructions must 
necessarily be accordin'- to evidence. The Judge ‘dvocatc advised the 
court that he did not think that .anybody should waive the rights of a 
erson whe does not understand the language when ocrious accusations of 
fact .are* being nade against an accused. Ho added that the defending 
officers were no doubt endeavour. 1 n; to shorten the proceedings but he 
thought it would be v/rong in law. 


The court confe rred and decided th-.t the evidence rust be translated 
into ^oli3h so that the Polish accused would understand, excepting in any 
such case -./here a particular -witness is called to melee a specific accusa¬ 
tion against one or two of the German accused, whor: there is no question 
of that v/itness raising, any p oint .t all 'against the -oliah accused, but 
in cases where the Polish accused nay be implicated by the witness, then 
the evidence must be translated into :lirh. 


XII. CRC.-3 SX-lIIN vTIHi CF TIT, ITHES3 
Dr. ADA BlidiO. 


The proccdur in cross ixarlniag witnesses having been much discussed, 
the following -re some xor.v >!• r of the cross examination of the prosecution 
witness. Dr. Binko: 

a) " MAJOR CEAJiFIEID; D- you i.-voon t-. swear ihat during the fifteen months you 
war. at auschv.lta apart from the gypsies no person other than a Jew was 
sent to the gas dumber? A. Yes. 

Q, I suggest to you that that statement is quite untrue. What dc you soy 
to that? A, I have sworn at the very beginning that I shall say nothing 
but the truth and I rm very astonished .i f I j.i approached now to be lying. " 






b)"*Q. ''"ill you answer the next question either with "yes" or "no". Is 
it true that it mo almost exactly •..hen D r . Klein took ov^r r.s serfer 
doctor that the nodical stores were di3Coverod end node available-? 

A. I cannot answer this question with "yes" or "no" because you must 
understand the conditions and the reasons v,hy the stores wore opened 
rnd no.de available, particularly at that tine, as they were, 

Q. Will you state whether or not it vns at that time that the stores 
wc-rc made available? A. I nust repeat once norc that I con tot answer 
this question v/ith "yes" or "no" because anybody in Dr.Klein's place 
r.-ould have nade the stores available because the Eritish troops v.'cre- 
just arriving, end the whole world should know that at that tino these 
were the reasons why the stores were node available. That is the 
reason why I cannot answer this question with only "yes" or "no". 

Q. I have not asked under what circunstancos they were nade available, 
.ill I have asked is regardin' the natter of* tine-. ’.'ill you say whether 
or not it was about that tine that the stores wore nade available? 

A, I understood the question at the very first nao.cnt, but I cannot 
answer this question otherwise than I do no..-, 

t 

THE PRESIDENT: I think it is clear to the court that what you ore' 
asking the witness is: was it about the tine that Dr.Klein took over 
that the stores were issued or not? - and that the witness is apparently 
not walling to answer that question and is going off into questions as 
to the reason why the stores were issued and that sort of thing. I 
think, as far as I an concerned - and I an sure the rest of the court - 
it in perfectly clear the point you are making, 

THE JUDGE ADV0C..TE: As c. natter of fo.ct, 3he has answered the question: 
"Three or four days before the British erne two norc rooms were opened 
and stores of Medicine and instruments were produced in such quantities 
as we did not sec or even think of. " She put that at ..bout three or 
four days before the British cone. I think that is v/hac you want, 

CAPTAIN BROWN: Yes. (To the witness) To your knowledge wore any Red 
Cross parcels distributed to the internees? Yes. Cri the day 

before the British troops entered the conp the stores v«rc- opened and 
hundreds and hundreds of Red Cross parcels were found, having cone from 
Geneva. 

• I • 

Q. Will you answer l.y question. It seems to be a perfectly easy 
question to answer with "yes" or "no". Is it within your knowledge 
that Red Cross parcels w.'cre distributed to the- internees? A. It is 
a perfectly simple question for the defending counsel to ansv/er with 
"yes" or "no" but not for me, because the Red doss parcels were in the 
camp for a Ion- period, but only a few.- hours, or let us say half a day 
before the British troops arrived were they in fact distributed, 

. Q. I put it to you that your statement yesterday regarding Kramer 
kicking four Russians, or your stater.v.nt today regarding Kroner kicking 
joid hitting several internees is a complete fabrication. A, I would 
like to point out that it vns no who we .3 present and not the defending 
counsel during those incidents I described yesterday and today, " 

XIII. QUESTIONING WITNESSES A. TO TrPJ 
RE, .SONS FOR T-IEIR ARREST. 


One- of the defending officers objc-cted to the question put by the 
prosecutor to the witness, Dorr. Ssafroh, w.'hy she was arrested by the 
Germans. In the defending officer's submission, itvoa irrelevant why 







the witnesses were arrested. It docs not fen port of cither choree 
against the accused and it rr,y tend to prejudice the accused. 


Tlie Judge .dvee said that the Court may hear evidence that 
some of these int .rnoec were crininal and the court should know if it 
hc.3 tov test the credibility or assess tho weight to he attached to a 
•dtness's evidence, the reason why she vn3 put into a concentration 
camp. Tlie Judge -“dvocate, therefore, advised th< court that that 
question was not introduced for the purpos- cf projudice, but was 
properly placed beforv th. Court in order to assist it whon talcing 
into account what weight it attaches to the witness's testimony. The 
president ruled that tho wrosccutor was perfectly entitled to put that 
question for the reasons Lae Judge Advocate had pointed out. 


(To Be Continued.) 


4 









co::jt:ce hi. 

The Czec hoslovak Case No,26 (S cpp Dicta) referred to Coirr.ltte c III, 

Rcau lt o f t he d iscussion i n C or., It tea III hold o n 9th October 1943- 
Sui.^v.riaed by the. Scoret ary to Committee III. 


I. T.-.c Charter of the* International Miitary Tribunal is not only an 
indictrxnt, but rn Intom-.tion.--l .greenent * const! tutif de droit". 

II. All oriix-s mentioned in Article 6 of the Charter (including 
paragraphs (u) and (c) arc war crimes in the wider sense. 

III. Crimes against humanity coiuoitteu against allied nationals or on 
allied territory -\re not essentially different from violations of the 
laws and eustons of war. (Proposition by Dr. liayr-Harting.) 

Alternative: 

Crimes against humanity arc not ossenti lly different frora 
violations of the laws and custom of war. (Proposition by Dr. Zivkovid) 

IV. Persons charged with such crims -.re, therefore, to be listed as 
war criminals aid to oe surrendered to the allied State on the 
territory of which or against the nation" .Is of' which they have committed 
their crirxs. (Proposition by Dr. Knyr-Harting.) 

A lternative: (in oasc Dr. Zivkovid 1 s proposition is adopted) 

Persons ch rod with such crirrrea .ire, therefore, to be listed by 
thv. United Nations Var Crimes Com. iosion. It is for Cocrittee I to make 
proposals as t the procedure to be applied in such oases. 

V. All nr criixa in tire wide-r sense , comprising all throe groups 
mentioned in Article 6, ( .), (b) and (c) of the Carter, fall within 
due terms of reference f the United N tions Vh.r Crimes CoRi/issicn. 

Altem ativcj 

The United ii. .tions '■!. r CiimeB Conn lissioii should ask for an 
extension of their terms of reference to include crirxs against humanity. 
(Alternative suggestion b;/ 11. Stavropoulos.) 

VI. The ••criraea a,'-in.-.t humanity are covered by the Commission 1 s 
working list of War Crimes (De-c. C.l.) 

VII. The existing arrangements of tiro .Hie-.'', ndlitory authorities do 
not provide for the hnndin> ov r of criminnls other than war criminals. 
Nor are, in oases like that of uepa Ldotz, extradition tre ties 
applicable even id considered as oontinuin in fore* towards the Control 
Council, because the eotraeition tre ties concluded by Czechoslovakia 
did not provide for the e .t edition by the contracting parties, of their 

wn citizens. (Proposition bp Dr. . yr-Uhrting.) 
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VIII. The crime hr.s been corn.dtted by thcaccused in circumstances 
corresponding to war (a fight between *mod for?lations cf different 
nations.) (Propositi- n by Dr. Schram-Nielsen.) 


N ote by the S e cr.-tayy to Corni'ttee III. 

\) Tlie statement that Article 6 of the Charter is 
"constitutif de droit" implies the assertion that it 
is e. piece of retrospective criminal legislation. 

It is submitted th. t it is controversial whether this 
really is the care. }.ir. A.M.Tilding-ahito in an 

article "Pv.nii s dog \?£.r Criininals: "hat is the /— 

Applicable Law?" published in the Lc.w Journal of 13th 

October 1945# conus to the conclusion that Article 6 

of the Charter does not make new 1 aw. Cf. also the 

discussion .around Sir iirnold McNair's paper C.43 

concerning the crin^ of aggressive war. It could, be 

3 aid that the Agreement of 8th August is either 

"constitutif de droit" or declaratory of existing 

law, 

2) Cora dt tee III should, also express its opinion 

regarding the point raised by Cormundcr KOUTCN, that 
. rticle 6 is only a provision dealing with the 
jurisdiction of the International sdlitory Tribunal. 
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29th October 1 


UNITED NATIONS NAR CRIMES COMMISSION. 

Draft Report of Connittee III on the Czechoslovak Cb.se No.26. 

. Concerning a Crime Committed on Czechoslovak Territory at Ihe 
• ' !6eginnlng of jlarch, 1939 » ' 

Ey the Secretary to Committee J2£lL 

• ‘ •* 

I. Ccmittee I referred to Connittee III the legal questions. which had 
arisen in connection with the Czechoslovak charge No.26 against a German 
named Sepp Dietz. 

* • .1*. 

The facts of the case were, roughly, that the accused man,(Sepp 
Dietz) had at the beginning of March, 1939, with a group of S. S. men, 
invaded Czechoslovak territory, provoked clashes with the police and the 
population and committed crimes, particularly murder. 

At the time when the crimes were committed by tlie accused, most of 
* the United Nations were not yet involved in the second TTorlft bar. In 
1941 the President of the Czechoslovak Republic made a Declaration 
according to -which Czechoslovakia considered herself in a state of war 
with Germany from the moment Germany had corxvdttod acts of violence 
against the security, independence and territorial integrity-of. the 
Republic, This declaration has loot, so far, been endorsed by all the 
Governments represented on the Commission. 

II. Accordingly it -would have been the task of Committee III to which 
the case had been referred to give its opinion on the following two 
questions: (a) whether at the beginning of March 1939 & state of war was 
in existence between Czechoslovakia and Germany and (b) what the position 
wa3 if the answer to this question was in the negative* The acting 
Czechoslovak representative decl.- red in the meeting of Connittee III held 
on 9th October 1945 (Minutes No.9/45) that Committee III should not deal 
•with the aspect of the case based on the consideration fJhcthcr or not 
Czechoslovakia -was at war at the beginning of March 1939, but that 
Cco..dttee III should restrict itself to the question '/nether crimes against 
humanity committee against allied subjects or on allied territory should 
be dealt with in the sane way as violations of the laws or customs of war. 

Committee III agreed to this proposal and therefore confined its 
deliberations to the question mentioned sub (b), it being generally 
understood that this discussion and the conclusion the Corrdttee reached 
on the question (b) was without prejudice to the attitude of the respective 
governments and their representatives concerning the question (a). 

III. The question supra (b) is primarily a question of-the jurisdiction 
of the United Nations Tor Crimes Commission. The Commission was 
constituted at the meeting of Allied and Dominions representatives held 
in London on the 20th October 1943. /Among the urinary purposes of the 
Commission there was mentioned the ta,sk that: (l)"It should investigate 
and record the evidence* of war crimes identifying where possible the 
individuals responsible". (2)' It should report to the Governments concerned 
cases in which it ap ear3 that adequate evidence might be expected to be 
forthcoming". 

The scope of the Commission's terms of reference was evontunlly 
extended by vesting in the Commission also the competence of the originally 
envisaged Technical Connittee of Lawyers, a fact which is not relevant to 
the pxvsscnt question. 
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These terns of reference, .and particularly the expression "war crimes" 
used therein nust, in the view of Caxdttc© III, be interpreted in tho¬ 
ught of the present state of International Lav/, particularly as laid 
down in the Four " > ower Agreement dated Oth --ugust 1945* 


IV, The United Nations IVor Crimes Cornission has already, in lt3 Doc,0,144, 
expressed the view that the Agroomcnt and the Charter "are documents which 
give offect to far-reaching principles wiiich havo bcon long and fully 
discussed in the Commission and have been embodied in rcconnendations made 
by it or have obtained tho assent of a number of its member Governments," 
The Ccn.U.ssion has emphasized that the Charter embodies important 
principles of law. The members of Committee III do not, therefore, share 
the view that the Agreement was an indictment; they are of the opinion 
that the Charter is an International document declaratory of existing law 
and/or creating new law("congtitutif de droit"). 


V, The Agreement dated 8th -Virus t 1945 is called an "Agreement for tho 

Prosecution and Punishment of the Major VTar Criminals of the European 
Axis", Under Article 1 of the Agreement there shall be established an 
International Military Tribunal fra* the trial of war cininals. etc. 

Throughout, (Artiolos 3, 4, 6 and Preamble) the document speaks of 
"war criminals" . The same expression, "war criminals", is used in the 
Charter of tVi'c' International Military Tribunal (Articlo 1, Article 6, 
paragraph 1 and Article 14). 



Article 6 of the Charter, dealing with tho jurisdiction of the 
tribunal, enumerates the acts which arc crimes, coming vdthin the jurisdic¬ 
tion of the tribunal, and distinguishes (a) crimes against peace, (b) war 
crimes and (c) crimes against humanity. From this it follows that the 
Agreement and the Charter use the expression "war crime" in a narrower and 
in a wider sense. 


In the Preamble, in Articles 3, 4, and 6 of the Agreement and in 
Articles 1, 6 (paragraph l) and 14 of the Charter the expression "v/ar 
crime" is used in the wider sense and comprises not only violations of the 
lav/s or customs of war, but also "crimes against peace" and "crimes against 
humanity". 

In Article 6, paragraph 2, lit (c) the word is used in the narrower sons*? 
and is there confined to violations of the lav/s or customs of v/ar. 


VI, This double meaning of the term "war crime" is not restricted to the 

Four Power Agreement of Cth august, 1945. Article 29 of the"Tcrms of 
Surrender" accepted by the Italian government speaks of Benito Mussolini, 
his chief fascist associates and all persons suspected of having committed war 
crimes or analogous offences. 

Article 11 (a) of the Declaration regarding the defeat of Germany 
dated 5th June 1945, uses tho expressions "the principal Nazi leaders and 
all persons suspooted of having committed, ordered or abetted v/ar crimes 
or analogous offences, " 


In those two documents the term "war crime" is used in the narrov/er 
sense, "crimes against peace" are covered by the references to Mussolini's 
"chief fascist associated" and to tho "principal Nazi leaders", "crimes 
against humanity" by the tern "analogous offences". The Potsdam Declaration 
too, distinguishes between "war crimes" in the narrower sense and "atrocities". 

The armistices with Rumania (Art.14) Finland (Art.13), Bulgaria (Art,6) 
and Hungary (Art.14) on the oth.r hand, speak only of the comprehension 
and trial of persons accused of v/ar primes. 










There, obviously, the tern "war crine".is used in the wider sense, 
Comprising also crincs against peace and crimes gainst humanity. It 
is not conceivable that it-could have been the intention'of tho allied 
Powers to leave- unpunished Rumanians, Dulgrrians and Hungarians who 
were guilty of crimes against humanity or of crimes against peace. 

Such an interpretation would be entirely refuted by the actual policy 
practiced in these countries after their conquest,' * 

VII t If the United Nations Var,Crincs Corxdssion had. been fornod at a 
tine whentiie state of International law would have been what it is today 
no doubt could -ossibly have arisen about the necessity to interpret the 
term 'war crime" in the wider sense as including crincs against peace 
and crincs against humanity and the Commission's actual practice has, 
from the beginning, been based on t’ 3 assumption that what in the Charter 
is called "crimes against peace 11 f: .Ls within its jurisdiction. The 
Commission has consistently listed "major war criminals" on its lists. 

In the present situation, it io, in the vio*w of Committee III 
appropriate for the commission, not to construe its terns of reference 
nnrrov/ly and to accept the wider interpretation of the expression 
"war crime". 

VIII* \7hat has been said in the preceding paragraph is particularly true 
of crimes against humanity committed against allied nationals or on 
allied territory. These arc, both in substance and in procedure, not 
essentially different from violations of the laws and customs of war. 

No new machinery or procedure is needed in order to deal with them, if 
they arc treated in the same way as violations of the lavra or customs 
of war. Neither a now procedure of the Commission ror new arrangements 
regrrding, surrender and trial re ncccns-ry. ..11 war crimes in tJie 
wider sense arc covered by the Commission's working list of war crimes. 
(Doc.C.l.) 

IX. As to crimes comitted on onery or neutral territory or against 
encry or neutral nationals - a problem which is not involved in the 
present case - additional arrangements would appear to be necessary and 
it was advocated in Committee III that arrangements should be made by 
the United Nations Wrx Crimes Corr.dssion to list those criminals against 
humanity which are not covered by the conclusions stated below, which 
have been raised by the Czechoslovak case No,26. 

X. If the procedure of the United Notions lor* Crimes Commission wore 
not made available for the listing of persons accused of crimes against 
humanity committed against allied nationals or on allied territory, no 
machinery for detaining then would be in existence. Tho arrangements 
made by the allied military authorities do not provide for tho handing 
over of criminals other than wrx criminals. Nor are, in cases like 
that of Sepp Dietz, extradition treaties applicable even if considered 
as continuing in force towards the Control Council, because the 
extradition treaties concluded by Czechoslovakia did not provide for 
the extradition by tho contracting parties, cf their own citizens. 

XI. Committee III has, therefore, arrived at tho following 

CONCLUSIONS: 

1) Crimes against peace and crimes against humanity as defined in 
paragraphs (a) and (c) of Article 6 of the Charter of tho 
International Military Tribunal should bo considered as war 
crimes in the same way as violations of the lavra and customs 
of war, as defined in paragraph (b) of that article. 











2 ) Persons charged with crinoo against humanity conr.tittod 
against alliod nationals or on allied territory should 
he listed by the United Nations Wa:r Crimes Commission 
and surrendered to the Allied Government concerned. 

J) fomittee in recommends that Sopp Dietz be listed ns 
a war criminal, provided the facts are considered 
sufficient to establish a prim facie cnse,v/hich is a 
question for Canrdttco X to ecocide, 

/ 







III/21 (1) 
9th November 1945. 

UNITED NATIONS 7. r AR CRIlvlES COMMISSION, 

Draft Report of Committee III on the Czechoslovak 
finoc No.26 concerning a ^rine Committed on Czecho¬ 
slovak Territory at the Beginning of March. 1939. 

i ,i i * 

Redrafted according to the decisions of Conrtittee 
III of 30th October and 6th November. 1945. 


Connittee I roferred to Committee III the legal questions which had 
orison in connection with the Czechoslovak charge No,26 against a Gerr.ian 
named 3cpp Dietz, 

After discussion. Committee HI decided to recommend that, provided 
Connittee I are satisfied as to the facts stated in the charge. Scpp &iets 
be listed as a war criminal because he has committed a crime against 
humanity as defined in Article 6, paragraph 2(c) of the Charter of the 
International Military Tribunal, 

The following ore the reasons for this recommendation by Committee I: 

- ,1 , * 

I. The facts of the case were, roughly, that the accused man, (Scpp 
Dietz) had, at the beginning of March 1939, with a group of S.S, non 
invaded Czechoslovak territol", provoked clashes with the police and the 
population and committed crimes, particularly murder. 

In 1941 the President of the Czechoslovak Republic made a declaration 
according to which Czechoslovakia, considered herself in a state of war with 
Gerwary from the moment Germany had corn.iitted acts of violence against the 
security, independence and territorial integrity of the Republic, 

. t i 

II. Accordingly it would have been the task of Committee III to which the 
case had been referred to give its opinion on the following two questions: 
(a) whether at the beginning of March 1939 a state of war was in existence 
between Czechoslovakia and Germary and (b) what the position was if the 
answer to this question was in the negative. The acting Czechoslovak 
representative declared in the meeting of Committee III held on 9th 
October 1945 (Minutes No,9/45) that Cor.sri.ttee III should not deal with 
the aspect of the ease based on the consideration whether or not 
Czechoslovakia'was at war at the beginning of March 1939, but tha.t 
Committee III should restrict itself to the question whether crimes 
against humanity committed against allied subjects or on allied territory 
should be dealt with in the same way as violations of the lav/s or customs 
of war. 

Committee III agreed to this proposal and therefore confined its 
deliberations to the question mentioned sub (b), it being generally 
understood that this discussion and the conclusion the Committee reached 
on the question (b) was without prejudice to the attitude of the 
respective governments and their representatives concerning the question (a) 

III. The question supra (b) is primarily a question of the jurisdiction of 
the United Nations ‘ ar Crimes Commission, The Commission was constituted 
at the meeting of Allied and Dominions representatives held in London on 
the 20th October 1943. Among the primory purposes of the Cor.mission 
there was mentioned the task that: (l) ‘"It* should investigate and record 
the evidence of war crimes identifying -where possible the individuals 
responsible," (2) "It should report to the Governments concerned cases in 
















which it appears that adequate evidence night be expoctcd to be 
forthcoming," 

The scope of the Commission's terns of reference v/as eventually 
extended by vesting in the Comission also the competence of the 
originally envisegod Technical Committee of Lawyers, a fact which is not 
relevant to tho present question* 

These terns of reference, and particularly the expression "war 
crimes" used therein should, in the view of Committee III be interpreted 
in the light of tho present state of International Law, particularly as 
expounded in the Pour Power ,’grconont dated 8th -ugust 1945* 

IV. The United Nations War Crimes Commission has already, in its Doc, 
C.144, expressed the view that the ..groenent and the Charter "arc 
documents which give effect to far reaching principles which have been 
long and fully discussed in the Commission and have been embodied in 
recommendations made by it or have obtained the assent of a number of its 
member Governments". The Comission lias emphasised that the Charter 
embodies important principles of law. 

The members of Committee III are therefore of the opinion that the 
Charter is an important document in the formulation of International 
Law, whether declaratory of existing law or creating new. law, 

V. The important international documents agreed upon during and on the 
conclusion of the second world war, used the term "war crime" sometimes 
in a narrower sense ’.vhich is restricted to violations of the lav/s or 
customs of war, sometimes in a wider sense comprising also "crimes against 
peace" and "crimes against humanity". The narrower meaning is 
attributed to the term "war crime" in Article 29 of the Italian Terms of 
Surrender, in Article 11(a) of the declaration regarding the Defeat of 
Gema-y dated 5th June 1945» in the Potsdam Declaration and in Article 6, 
paragraph 2, lit (c) of the Charter of tho International Military 
Tribunal. In the wider sense, comprising el so crimes against peace and 
crimes against humanity, the term is used in tho Armistices with 
Rumania (Art. 14), Finland (Art.13), Bulgaria (Art.6) and Hungary (/art.14), 
in the Preamble and in .articles 3, 4 and 6 of the .agreement for the Pro¬ 
secution and punishment of the Major War Criminals of the European Axis, 
dated 8th .lugust 1945, and in .articles 1, 6 (para.l) and 14 of tho 
Charter of the International Military Tribunal. 

The actual practice of the United Nations War Crimes Commission, 
has, from the beginning, been based on the assumption that what in the 
Charter of the International Military Tribunal is called "crimes against 
peace" falls within its jurisdiction. The Commission has consistently 
listed "major war criminals" on its lists. 

For the purpose of listing criminals, it is necessary to understand 
the tcrm"wnr crime" in the wider sense indicated by the foregoing examples. 

VI. The acts of which Sepp Dietz is accused,fall, in the opinion of 
Cconittee III, under "crimes against human!ty'J namely, murder , 
extermination, enslavement, deportation and other inhumane acts cor.i.dtted 
against any civilian population, before or during the r/nr . Ho acted, 
according to the charge, in the interests of the European Axis countries. 
His crimes were committed on allied territory and ogaimst allied nationals. 
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* 


VII. Yfhat has been ar.id in paragraphs IV and V. is particularly true of 

crimes against hunanity committed,like the crirr-s dealt with in the present 
case, against allied nationals or on allied territory. These are, both 
in substance and in procedure, not essentially different from violations 
of the lav/s and cus tons of war. No now machinery or procedure is needed 
in order to deal vdth thorn, if they arc treated in the srxio wny as 
violations of the lav/s or customs of war. Neither a now procedure of 
the Commission nor now arrangements regarding surrender and trial arc 
necessary. All war crimes in the wider sense are covered by the 
Commission's working list of war crimes. (Doc.C.l.) 


VIII. If the procedure of the United Nations 'nr Crimes Comission were not 
made available for the listing of persons accused of crimes against 
hunanity committed against allied nationals or on allied territory, no 
machinery for detaining then would be in existence. The arrangements 
made by the allied military authorities do not provide for the handing 
over of criminals other than war criminals. Nor arc, in cases like that 
of Sepp Dietz, extradition treaties applicable even if considered as 
continuing in force towards the Control Council for Germany, because 
the extradition treaties concluded, e.g. by Czechoslovakia did not provide 
for the extradition by the contracting parties, of their own citizens. 


IX. Crimes against humanity, as defined in paragraph (c) of the 

Article 6 of the Charter of the International Military Tribunal, should 
be considered as war crimes in the some way as violations of the laws 
and customs of war, as defined in paragraph (b) of that article. 

Persons charged with crimes against humanity committed against 
allied nationals or on allied territory should be listed by the United 
Nations YTar Crimes Commission and surrendered to the Allied Government 
concerned. 







III/22. 

26th November 1945. 

UNITED NATIONS V.'AR CRIMES COMMISSION. 

COMMITTEE III. 


Survey of European Armistice Conventions and Surrender 

Documents. 

Provisions concerning, V/ar Criminals« 

Compiled by the Secretary to Comittec III, 


1. GSRMiiNY. 

a) Unconditional Surrender of German and Italian Forces at Caserta, 

2nd May 1945. Communique of Allied Force Headquarters, Mediterranean. 

American Journal of International Law, Vol.39, Supplement page 168, 

b) Unconditional Surrender of Cerrnn Forces at Rheir.i3, 8th May 1945. 

ibid, page 169. 

c) Unconditional Surrender of German Force at Berlin, 9th May 1945, 

ibid, page 170 . 

d) Declaration regarding the defeat of Germany and the assumption of 
supreme authority with respect to Germany. 5th June 1945. 

(Germany No.l (1945) Cr.d.6648, (H.M.Stationery Office). 

Deportment of State Bulletin, Vol.XII, No.311. 

Reprinted in American Journal of International Law, ibid, page 171. ) 
A rticle 11; 

(a) The Principal Nasi leaders as specified by the Allied 
Representatives, and all persons from time to time named or designated 
by rank, office or employment by the Allied Representatives as being 
suspected of having committed, ordered or abetted v/ar crimes or 
analogous offences, will be apprehended and surrendered to the Allied 
Representatives. 

(b) The same will apply in the case of any national of any of the 
United Nations who is alleged to have committed an offence against his 
national law, and who. may at any time be named or designated by rank, 
office or employment by the Allied Representatives. 

(c) The Gorman authorities and people will comply with any instruc¬ 
tions given by the Allied Representatives for the apprehension and 
surrender of ouch persons. 

2. ITALY. 

a) Conditions of Armistico oignod on 3rd September 1943« 

(Italy No.l (1945) CMd. 6693. H.M.Stationery Office.) 

b) Additional Conditions signed on 29th September 1943, at Malta. 

Instrument of Surrender of Italy, 

ibid, N n .2. 













Article 2S 


Benito Mussolini, his chief Fascist associates and all persons 
suspected of having committed war crimes or analogous offences whose 
names appear on lists fo be communicated by the United Nations will 
forthwith be apprehended and surrendered into the hands of the United 
Nations. .aiy instructions given by the United Nations for this 
purpose will be complied with. 

c) Protocol signed at Brindisi on 9th November 1943, amending the 
Additional Conditions. 

(ibid No.4.) 

The title of the document signed at Malta on the 29th September 
1943 (supra b.) changed to "additional conditions of Armistice with 
Italy." 

Article 29 amended to read as follov/s: 

Benito Mvasolini, his chief Fascist associates, and all persons 
suspected of having committed war crimes or analogous offences whose 
names appear on lists to be communicated by the United Nations and 
who now or in the future are on territory controlled by the Allied 
Military Gommand or by the Italian Government, will forthwith be 
apprehended and surrendered into the hands of the United Nations, 

Any instructions given by the United Nations to this purpose will 
be complied with. 


}. ROUMANIA. 


Conditions of an Armistice with Roumania, signed at Moscow, 

12th September, 1944 . 

(Miscellaneous No.l. (l945) Cbid.6585. H.M.Stationery Office, 
Department of State Bulletin, Vol. XI, No.273, (17 September 1944, 
Reprinted in American Journal of International Law, Vol,39, 
Supplement p.88.) 

Article 14: 


TJie Roumanian Government and High Command undertake to 
collaborate with the Allied (Soviet) High Corr.vand in the apprehension 
and trial of persons accused of war crimes. 

4. FINLAND - 

Conditions of an /armistice -with Finland, signed at Moscow, 

19th September 1944). 

(Miscellaneous No,2. (1945) Ctad. 6586 . H.M.Stationery Office. 
Reprinted in American Journal, ibid page 85 .) 

Article 13: 


Finland undertakes to collaborate with the ..Hied Powers in the 
apprehension of persons accused of war crimes and in their trial. 

5. BULG..RIA. 


Conditiorj of an .armistice with Bulgaria, signed at Moscow, 28th 
October 1944. 

(Miscellaneous N 0 .3. (l$45) Ctod. 6587, H.M.Stationery Office. 


I 










Department of State Bulletin, Vol.XI, No.279 ( 29 October 1944) 
Reprinted in American Jovmal, ibid u.93. ) 

Article 6; 

The Government of Bulgaria vd.ll co-operate in the apprehension and 
trial of persons accused of v/or crimes. 

6. HUNGARY. 

/unistice with Hungary, signed at Moscow, 20 January 194-5. 
(Department of State Bulletin, Vol.XI I, No, 291 (21 January 1945) 

P. 83. 

Reprinted in American Journal, ibid, p. 97.) 

Article XIV. 

Hungary will co-operate in the apprehension and trial, as well 
as the surrender to the Governments concerned, of persons accused of war 
crimes. 
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6th December, 1945 


UNITED NATIONS WAR CRIMES COUJSSION 

Report on the- Czechoslovak Case No. 19&? 
(Rcinhold Boecker) referred to Committee III 


By the Secretary tu Con dttee III 


On November 28th, 1945, the Czechoslovak National Office 
presented to the Commission a cliarge against Reinhold Boecker, 

Captain of the Waffen S.S., concerning crimes committed in 1944 - 
1945 in Podbrezovi (Slovakia). The accused is charged on three 
counts:- , 

1. Attempts to denationalise the inhabitants of occupied 

territory. * 

2. Torture of civilians. 

3. Wanton destruction of private property. 

The short statement of facts contained in the charge reads as 
follows:- 

"The accused participated in the criminal Nazi system of German- 
isation. He tortured civilians. He wantonly burned down the 
administrative building of a factory." 

The particulars of the alleged crime state that:- 

"The accused was appointed by the German Wehrmacht's Security 
Agent in the Prodbrezovi Iron Works, at Prodbrezovd (Slovakia)• 

He participated in the criminal Na;v'. policy of Germanisation, he 
especially forced on the management of the Prodbrezovd Iron Works 
German employees and workers by systematically removing employees 
and workers of Slovak or Czech nationality. 

He denounced and handed over to the Gestapo and the S.D. 

(Security. Service) Czechoslovak employees and workers. 

He participated in the investigation and "interrogation" of 
imprisoned members of the Underground Movement and of partisans and 
personally took p-'rt in the ill-treatment and torture of the prisoners.. 

In complicity with four Germans he burned down the management's 
administrative building cf the Prodbrezovd Iron Works, containing 
important documentary material, and caused thus a damage of more than 
two million pre-war crowns tc the Iron Works." 

In its meeting held on December 6th, 1945, Committee I decided 
to put the accused Reitihcld Boecker on List A dn the second and third 
counts mentioned above. 

With regard to the first count, Committee I ndjormed the case 
and referred it tc Committee III, asking for its opinion, 

a) whether count 1 cf the ciiargc No. 1962 is covered by Document 
C. 149, and 

b) whether the facts under count 1 cf the charge constitute a 
war crime. 













14/45. 

11th December 1945. 


UNITED NATIONS TTAR GRIMES CgCJSSION. 

COMMITTEE III. 

Notes of the Meeting of Committee III held on 11th December 1945 r at 

"H 4 

3.0 P.m. 


There were present: 

Major Dr. Fanderlik, 
Dr. Mayr-Harting, 

Dr. Schram-Nielson, 
Commander Mouton, 


Cze choslovakia, 

Denmark, 

Netherlands. 


I* f 

The Committee having eight members and only three being present, 
it was decided to adjourn the meeting till Tuesday 18th December 1945 
at 3.0 p.m. 


The members present at the meeting were unanimous in the view 
that to have a quorum it would be necessary for at least a majority 
of the members of Oonriittee III to be present, that is at least five 
embers. The following is a list of the countries at present 
x’epresented on Conrdttee III: 

China, 

Czechoslovakia, 

Denmark, 

Greece, 

Netherlands, 

Norway, 

Poland, 

Yugoslavia. 












I 


12 th 


III/24. 


NATIOf 


commission. 


CCHMITTEE III. 


Bibliography of Legal Literature on the Lav/ of War Crimes and 
Belligerent Occupation in the Second World War, _ 


Compiled by the Secretary to Committee III. 


NOTE: The following is circulated as a nucleus for the 
compilation of a bibliography on the law of War 
Crimes and Belligerent Occupation, published 
during the second World War and after its 
conclusion. 

This draft is necessarily incomplete. The 
literature published outside Great Britain and 
the United States is, with a few exceptions, so 
far inaccessible; the same applies to mar\y 
American legal periodicals. 

It ‘would be very much appreciated if Members and 
National Offices would examine this paper and 
point out gaps existing in the list. 


--0O0- 

C.K.A.(probably Allen). Nuremberg: Before and 

After. 


American Society of 
International Law. 

Anderson, C.Arnold, 


Barrister-at-Law: 


Bentwich, Norman, 


Bentwich, Norman, 


Bentwich, Norman, 


Betts, E.C. 


Bower, Francis, 


Brierly, Prof'"'-' 


Proceedings of the; 


"The Utility of the 
Proposed Trial and 
Punishment of Enemy 
Leaders," 

The Trial of the Nazis 


The Law of War" in 
"International Law" 


Nuremberg Issues. 

The Belsen Trial, 

The Law of -’>ilitary 
Occupation. 

"Genocide". 


The Nature . ^ War Crimea 
.ricdiction. 


"Truth". 

23rd Nov. 1945. 

1943. 


American Pol.Sci. 
Rev. Vol.37(1943) 
pp.1081, 1098-9. 


Fortnightly Review, 

1945. 

Royal Institute of 
International 
Affairs. (Pamphlet) 

1945. 

The Spectator, 

16th Noveriber 1945. 

The Lav/ Journal, 
Vol.XCV,24.11.45. 

Washington, 1941. 


The Nineteenth 
C e ntury,1945.p.235. 

2 The Norseman,N 0 .3. 
May-June, 1944. 






Cecil, Viscount 


The War and After 


Contemporary Review, 
December,1942. 


Chorley, R.S.T.(now 
Lord) 

Cohn, 2. 

Cowles, '.Tillard B. 

Cowles, Willard B, 

Creel George, 
Dickinson, 2.D. 

E. 

Eagleton Clyde. 

Eder, B. 

Feilchenfeld, E. • 
Pinch, George. 

Fraenkel, Ernst, 
Friedmann, W. 

Glueck, Sheldon 
Glueck, Sheldon, 

i 9 9 

Glueck, Sheldon, 
Glueck, Sheldon, 


military Occupation and the 
Rule of Law. 

The Problem of War Crimes 
To-day. 


"Universality of Jurisdiction 
over War Crimes", 


Trial of War Criminals by 
Military Tribunals. 

War Criminals and Punishment, 


The British Court for War 
Criminals. 

"Punishment of War Criminals 
by the United Nations". 


The lessons of the Kharkov 
Trials. 

The International Economic 
Law of Belligerent Occupation. 

"Retribution for War Crimes". 


Military Occupation and the 
Rule of Law. 

International Law and the 
Present '."ar. 


By W^at Tribunal shall War 
Offenders be Tried? 

"War Crimes, Their Prosecution 
'and Punishment," 

"Trial of Axis War Criminals" 


War Criminals. Their prosecu¬ 
tion and Punishment. 

The Record of History. 


Modern Law Review, 

Vol.8.N 0 .3.(Julyl945) 

Transactions of the 
Grotius Society, 

London 1941, p.125. 

California Law 

Review,Vol.33,(1945), 
P.177. 

American Bar Associa¬ 
tion Journal. June, 1944'. 

London, 1945. 

Proc. Am. Soc .Int. Law. 

1943, p.46. 

The Law Journal, 

15th Sept., 1945. 

American Journal of 
International Law, 
Vul.XXXVII( 1943^p.495. 

London, 1943. 


Washington, 1942. 

American Journal of 
International Law, 
Vol.37(1943vp.81. 

New York, 1944. 


Transactions of the 
Grotius Society,1941, 

p. 221. 

(1943)56 Harvard Lav/ 
Re vie v/, p. 1059. 

New Ycrk, 1944. 


Free World, Vol.IV 
(1942), p.138. 

Lawyers Guild Re vie 7 /, 
Vol.V.No.l. Jan-Feb, 

1945. 
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Goodhart, A.L, 

Rules and Procedure to Govern 

The Case of Crimes -gainst 
International ’’ublic Order. 

The Canadian Bar 
Review, 1942. P.231. 


Goodhart, A.L. 

■'.'hat iota of War are Justifiable 

. Oxford, 1940. 


Hammer, Ellen and 
Salvin Marina 

The Taking of Hostages in 

Theory and Practice. 

American Journal of 
International Law, 
Vol.38(1944) p.20. 


Hyde, Charles Cheney 

Aspects of the Saboteur Cases. 

American Journal of 
International Law, 
Vol.37(1943) P.88. 


Hyde, Charles Cheney, 

Punishment of War Criminals. 

Proc.Am,Soc.Int.Lav. 

1943. P. 39. 

o 

Jackson, Justice 
Robert H. 

Report to the President from 
Justice Robert H. Jackson, 

Chief of Counsel for the 

United States in the Prosecu¬ 
tion of Axis War Criminals. 

June 7th, 1945. 

American Journal of 
International Law, 

Vol.39, 

Supplement p.178. 


Jackson, Justice 
Robert H. 

Worst Crime of All, 

The New York Times 
Magazine. 

9th Sept.1945, p.45. 


Jamieson, Harvey M. 

Some aspects of the Lav/ of 
Belligerent Occupation. 

The Juridical 

Review, Vol.LVII 
(1945), P.6. 


Jessup, Philip C. 

A Belligerent Occupant's 

Powers over Property, 

American Journal of 
International Law, 
Vol.38 (1944) p.457. 


Kelsen, Hans, 


Californian La7/ 
Review, 1943. p.534. 

o 

Kelsen, Hans, 

The Le^al Status of Germany 
According to the Declaration 
of Berlin. 

American Journal of 
International Law, 
Vol.39 (1945) P.518. 


Krasnodar and Kharkov 
Trials. 

The People's Verdict. A Pull 
Report of the Proceedings at 
the Krasnodar and Kharkov 

German Atrocity Trials. 

English Text. 

London, 19A4. 

t 


Kuhn, Arthur K. 

The Execution of Hostages, 

American Journal of 
International Law. 
Vol.36 (l942)p.271. 


Lachs, Manfred, 

History or Law, Letter to the 

December 1st, 1945. 


Editor of the Winchester Guardian. 


Lach 3 , Manfred, War Crimes. An Attempt to London, 1945# 

Define the Issues. 










~J 


Lachs, Manfred. 


Lachs, Manfred. 


Lachs, Manfred, 


Lauterpacht, H, 


The Unwritten Lav/s of 
Yfarf are. 


Crimes de Guerre - Ddlits 
_5 olitique3. 


War Crimes and Political 
Offences. 

"Punishment of Y/nr Crimes". 


Lauterpacht, H. 


Lav/yer. 


Lenkin, Raphael 
McNair, Arnold D. 


The law of Nations and the 
’’unishnent of War Crimes, 


War Crimes and International 
Law. 


Tulane Law Review. 

New Orleans, 

October, 1945. 

Revue de Droit 
International. 

Geneva, Jan-June.1945 

Juridical Reviev/, 
Edinburgh. 1%'+. 

Oppenhe im-Lauterpach! 
"International Law 1 ' 
Vol.H.p.450, paras. 
251 et seq. of the 
6 th Edition.Revised 
1944. 

The British Year Bock 
of International Law. 
1944, p.58. 

The Fortnightly Revir ■ 
November, 19*. 5. 


Axis Rule in Occupied Europe. Washington, 1944. 


Municipal Lffects of Belligerent 
Occupation, 


McNair, Arnold, Sir. Legal Effects of ' 'ar. 

2nd Edition. 


The Law Quarterly 
Review. Vol,5~ (1941) 
P.33. 

London, 1944. 


Manner, George. 


The Legal Nature and Punishment 
of Criminal Acts of Violence 
contrary to the Laws of War. 


Namier, L.B.Professor.The Nuremberg Trial, 


National Lawyers Guild.The Punishment of "ar Crininals 

A Statement of the National 
Lav/yers Guild. 


Popper, Martin. 


Rowson, S.W.D. 


Statement of Martin Popper, 
National Executive Secretary of 
The National Lawyers Guild oh 
The ^unishment of War Criminals, 
Before the House Foreign Affairs 
Committee, 26th March, 1945. 

Punishment of War Criminals. 


American Journal of 
International Lav/, 

Vol,37(1943) PP.40? 
435. 

Manchester Guardian, 

19th-20th Nov,,1945. 

Lawyers Guild Revic. - 
Vol.IV. No.6. 
(NoVrDec. 19 kb ). 

16 East 41 Street, 
New York, N.Y, 


Sack,Prof .Alexander N,Punishment of War Criminals and 

the Defence of Superior Order. 


The Law Quarterly 
Reviev/. Vol c C 0( 1944) 
p.225. 

Lav/ Quarterly Rev' 

Vol. 6o( 1944 ): p. 63 

et seq. 

See also Lawyers 
Guild Review,Vol.V. 
No.1.(1945). 
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Sack, Anexander If. War Criminals and tha Defence 

Of Superior Order in Inter¬ 
national Law, 


Salvin, Marina. 

see Hamer, Ellen. 

Sankey, Lord, 

■ • 

Schworzeriberger, Georg. War Crimes and the Problem 


Schworzeriberger, Georg 
Schwar zeriberger, Ge org 

* i 

Schwelb, Egon, 

Simon, Viscount, 
Stcwell, Ellery C. 

Gtrdnsk^ J. 

Thomas, E.D. 

(Senator) 

Thompson, Dorothy, 

The Time 3 Literary 
Supplement, 

Trainin, A.N. 

Treadv/ell G.”\ 


of an International Criminal 
Court, 

.International 1jCV>7 and Totali¬ 
tarian Lawlessness. 

, Jus Pacis ac Belli? 

Prolegomena to a Sociology of 
International Lav, 

"Legislation for Enemy Occupied 
Territory in the British 
Empire," 

Nuremberg and Belren. 


'Military Reprisals and the 
Sanctions of the Laws of •'or." 

« 

The Intr.-r-Allied Conference on 
War Crimes and the ’ roblem of 
Retribution, 

What we i.iU3t do -with War 
Criminals". 

Nazi Influence in the Anti- 
Nazi World, Dubious Legal 
Sanctions for War Crimes 
Trials. 


War Crimes and the Law, 

(Review of Books by Lachs 
and Trainin). 

Hitlerite Responsibility under 
Criminal Law, 

F. v, st published in Russian for 
the Institute of Law, academy 
of Sciences of the U.S.S.R, 
English Translation by 
A, Rothstein. 

Military Courts Manual. 


Lawyers Guild Review 
Vol .V. No .1. Jan -Feb.1945 
See also Law Quarterly 
Review,Vol. 60 (1944). 


Fortnightly Review, 
January, 1943. 

Czechoslovak Year Book 
of International Law, 
London, 1942. 

London, 1943. 

American Journal of 
International Law. 

Vol. 37(1943) P.460. 

Transactions of the 
Grotius Societ’'’, 

1944, p.239. 

Sunday Times. 

25th November, 1945. 

American Journal of 
International Law, 

Vol.36(1942) p.643. 

The New Comr.ionwealth 
Quarterly, 1942, 

P. 250. 

The American. 

February, 1943. 

"On the Record", 
October, 1945. 
Reprinted in 
Liverpool Dail^ Post 
22nd October, 1945. 

Tines Literary 
Supplene nt. No.2275. 

8th September, 1945. 

London, 1945. 


London, 1945. 
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UI/25. 

19th December 1945. 

UNITED NATIONS WAR CRIMES COMMISSION. 

COMMITTEE III. 


Request from French National Office raising twc questions 

of Law. 

_ Referred tc Committee III. __ 

✓ 

The French National Office has submitted to the United Nations 
War C r ines Comission the text of a letter sent on 9th Noverber 1945 
by the Director of the (French) Energy War Crimes Research Office in 
|Paris, to the French Representative cn the United Nations Y.'ar Crimes 
Commission, a copy of which, together with the English translation, 
is appended to this paper. 

The Document was circulated tc Committee I as Doc. 1/46 on 
19th December 1945 and Committee I decided in its meeting of the same 
date to refer the matter to Committee III and 'ask it for its opinion 
on both legal questions raised in the documont. 


2 Enclosures 












UNITES NATIONS UAR CRIMES COMMISSION. 


Translation of a Letter from 

The Dimeter of Enemy ar Crimes Research Office, 

Sated: Paris, 9th November,1945. 

To Professor Gr<s at The French Embassy, 

4, Carlton Gardens, 
_Lon don. S.V7.1. 


I have the honour to o oknov/ledge receipt of your letter of l6th 
October 1945 by which you returned to me file No. 1094/GM/CI concerning 
a war crime committed in Czechoslovakia. The victim being a citizen of 
Alsace-Lorraine, i.e. a Frenchman, it is evident that we, and not, as 
our draftsman assumed, the Czechoslovak Government, are competent to 
deal with the case. 

It seenohowever, that the matter should be examined by the United 
Nations Commission and a statement of principle sought. Our files 
contain one precedent and further cases presenting the same problem will 
certainly recur. 

The problem concerned is that of Alsatians enlisted for the German 
Army by force who then deserted, were sentenced as deserter's and shot 
under a sentence. 

The responsibility for the enlisting into the German Arny, in 
disregard of International law, Alsatians who are French nationals, belongs 
to the leaders of the ex-Reich, to the members of the Cencral Staff and 
to the Gauleiter of Alsace-Lorraine, ’Vagner, but to what extent are the 
members of a German ’alitor'' Court responsible who acted as regular 
judges ana ai/arded sentences as provided by the Gcirian Military Court in 
case of a soldier deserting from the German -rray, even if the deserter 
•wore an alsatian? 

In judging the responsibility of the officers and men of whom those 
Courts 7/ere composed,th< fact must be borne in mind that they could not be 
ignorant of the Alsatian origin of the accused. The enlistment of 
these men in disregard of International law, a fact which must certainly 
have been pointed out by the defence, should have secured to the accused 
a high measure of extenuating circumstances. It seems, however, that 
the German military Courts judged the cases of Alsatian deserters with 
particular severity. 

You would greatly oblige me by submitting this question of principle 
tc the United Nations Commission and to let me know v/hether the members 
of these G.-rnan Military Courts may be arrested as v/ar criminals, in 
cases v/hcre the av/arded sentences appear tc have been excessive. 







Paris lc 9 Novonbre 1945. 


Le Dirocteur du Service dc Recherche 
dcs Crimes de guerre ennomis. 

A 

c* 

Monsieur le ^rofcsscur GROS 
Ar.ibassade de Prance, 

4, Carlton Gardens, S.V.'.4. 


J’ai l'honneur de vous accuser reception dc votre lettre .du 
16 Octobre 1945, n'adressant cn rctour un dossier No 1094/GM/CI, 
rolatif A un crir.o do guerre ccnnis en Tchdcoslovaquie. 

La victine dtant un Alsacicn-Lorrain, done un Frangais, il est 
Evident que nous sonnes conpdtents pour instruiro le dossier et non pas 
le Gouvernement tchdcoolovaoue, conno 1•avait jugd notre rddacteur. 

II semble cependant que cetto affaire dovrait fairc l'objet d'un 
exonen et d'une ddcloration do principe dovr.nt la Commission des Nations 
Unies, Nous avons ddja dans nos dossiers un urdeddent, et dc nouvclles 
affaires posant lc t.*Tme probldno so prdsentoront certainencnt. 

It s'agit en l'espdce d'Alsaciens-Lorrains incorpords dc force dans 
1'orndc allemc.nd^, ddsortour3, jugds come tels et fusillds apres jugement. 

La rosponsabilitd dc 1'incorporation dans 1'armde allenande, au nd 
pris de touto loi internationale, dcs Alsaciens-Lorrains citoyens francais, 
inconbe aux dirigeants d^ 1'ex-Reich, aux nenbres du Grand Stat-Major ct 
au Gauleiter d'Alsace-Lorraine ’VAGUER. Mais quelle peut etre la 
rosponsabilitd cncnuruc par les nenbres d'un Tribunal Militaire allemand 
jugcant rdgulidrenent et condannant aux peines prdvues per lc Code de 
Justice Militairo allonand, un soldat ddscrtcur dc l'armde allemande, 
mdno si celui-ci est un Alsacien-Lorrain. 

A la charge cependant des officiers et soldats conposant cc 
tribunaux militairos, il faut rotenir ce fait d'dvidence qu'ils no 
pouvaient ignorer la qualitd d'Alsacien-Lorrains des inculpds. Cette 
incorporation faite au ndnris du Droit International, dont la ddfense 
faisait certainemcnt dt .t, aurait dd permottre aux inculpds de bdndficier 
dc 1. .rges circonstanccs attdnuantos. 

H semble, au contraire, que les Tribunaux i.iilitaires allomands so 
soient nontrds porticulierencnt sdvercs pour les Alsaciens-Lorrains 
ddserteur. 

Jo vous serais obligd dc souncttre cette question de principc A 
la Commission des Nations Union ot do me fairc connaitrc si les nonbros 
de ces Tribunaux militairos allcr.iands peuvent dtreretenus comme 
crimincls dc guerre lorsque la p^ine prenonede peu+ paraitre excessive. 
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12 January l%6 


UNITED NATIONS WAH GRIMES CGMMISSIGH 


oar Truss m 

The Czechoslovak Cane No. 1962 (Reinhold Boeoker) 

Draft Letter to the Czechoslovak National Office 

Sir, 

The charge aubnitted by you against Re inhold Boeoker concerning crimes 
wndtted in Podbrezova (Slovakia) has been referred to Cceiaittee III far ocasideratlen. 
Committee III would be grateful If you could implement the charge by additional 
information on the following points. 

1) Was the factory at Podbrezova engaged in the manufacture of war material. 

2) What was the number of employees of the factory when the aooused became 
Superintendent. 

3) What was the number of Czechoslovak workers dismissed from the factory while 
Boeoker was Superintendent. 

4) What was the total period during which Boeoker was Superintendent of the 
factory. 

3) What positions did the Dismissed employees occupy in the faootjy. 

6) l im it y u s tti Were activities similar to those with whioh Boeoker is charged 
restricted to the one factory at Podbrezova or have similar activities been 
recorded also with regard to other factories and if so, which. 

You would greatly oblige me by giving attention to this letter at your 
earliest convenience. 

Yours sincerely \ 


TERJE WOIB 

Acting Chairman Committee HI 



m/27. 

1 st February, 1946, 




NATIONS WAR CRIMES COMMISSION. 

• « 

* ' 

COMMITTEE III. 

The Czechoslovak Case ^0.1962 (Reinhold Boecker.) 
Draft Report. 


In its meeting held on 6th December 1945, Committee I decided to put 
the acoused Reinhold Bcocker on list *A' on the second and third counts 
mentioned in Doc.IIl/23, paragraph I. With regard to the first count, 
namely attempts to denationalise the inhabitants of oocupied territory, 
Committee I adjourned the case and referred it to Committee III asking 
for its opinion: 

(a) whether count 1 of the charge N 0.1962 is covered by 

Document C.149, and ' 

(b) whether the facts under count 1 of the charge constitute 

a war drime. ■*’ . . 

•.* 1* ' 

II. Committee III considered the question whether and in what circumstan¬ 
ces denationalisation is a war crime in its report on the Yugoslav Charge 
No,1434, Commission Document C.149 of the 4th October 1945, and arrived in 
that report at an affirmative answer to the question whether denationali¬ 
sation can constitute a war crime. The reply cf Committee III to the 
question (a), if this is to be understood in the general sense, namely 
whether attempts to denationalise the inhabitants of occupied territory 
are capable of constituting a war crime is, therefore, in the affirmative. 

III. With regard to the narrtwer question whether the war crime of attempts 
to denationalise the inhabitants of oocupied territory can bo committed by 
systematically removing employees and workers of the nationality of the 
occupied State a id by replacing- them with employees and workers of 1 the 
nationality of the occupying State, Committee III refers to Paragraph VI 

of its report Doc.C.149, where it has been stated that under denationali¬ 
sation in the criminal sense. Committee III understands the use of the 
j de facto power wielded by an occupant in execution of a policy aiming at 
depriving the inhabitants of an occupied territory of their national 
characteristics and/or transforming the .ethnological character of the 
region. 

■ f ’ \ v ' 1 * 

Prom this it follows that in order that there be the v/ar crime of 
denationalisation, two conditions must be given: (a) there must be a 
general policy of tho occupying Power aiming at depriving the inhabitants 
of their national characteristics, etc., and (b) the power wielded by the 
occupant must have been made subservient to this general policy. 

If these two sets of circumstances are established then it can be 
said that a prim facie case for a charge for this crime has been 
established irrespective of the particular way in which the criminal 
policy of denationalisation has been pursued, and in which way the de 
facto power of .,thc occupant has boon abused to such criminal purposes. 

In tho case before the C«im±ttoe only one of these two elements 
constituting the war crime of denationalisation has so for been prir.ia 
facie established, namely tho fact that the actual power of the cccupnnt 
was used. It is stated in the charge that the accused as a functionary 
appointed by the German Wehmocht used the power thus vested in him for 
the systematic removal cf Czechoslovak employees and workers. 
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But the faots stated in.the Czechoslovak case do not, as yet, 
establish also the second element of this war crime, namely the existence 
of a policy aiming at denationalisation and the fact that the accused was 
an instrument of this policy. 

Committee III, therefore considers it appropriate to adviso Comnittee 
I to ask the Czechoslovak National Office for additional information. 

IV. This additional information should prove, if possible, that the 
actual number of dismissals for which the accused is responsible was such 
that his activities had a chance to reach the alleged objective, namely 

. the denationalisation of inhabitants of Slovakia, 

t * 

In this connection it would be certainly relevant to learn: 

(a) the nvmbers of employees of the factory when the accused became 

its superintendent, 

' si •, 

(b) the number of workers of Czechoslovak nationality who were dismissed 

during his tom «f office. 

It would also be useful to knew exactly the length of the total 
period during which Boecker v/as superintendent,,of the factory. 

In order to establish that a policy of denationalisation was being 
applied, it would be further useful if information could be furnished 
showing that activities similar to those with which Bcecker is charged 
were not restricted J;o the one factory at Prodbrezbvd, but that similar 
activities had been recorded also with regard to other factories, either 
in the region or in the province or in the whole of Czechoslovakia. 

To enable Camravttee I to decide whether there was a prima facie case 
fot the charge of denationalisation, it v/ould also be of interest to know 
what positions the dismissed employees actually occupied in the factory, 
v/hether they were leading employees, (managers, foremen and sc on), or 
whether the dismissals were not restricted tp persons of responsibility 
v . and influence. . ■ V“"?• • 

Tc rpund up the picture, it v/ould be of considerable use to learn 
hew the dismissals were effected, whether due notice was given to the 
workers and employees or whether they were simply dismissed without 
notice. 

V. Two further facts should be cleared up before Committee I comes to a 
conclusion about this case, namely: 

(a) whether the factory was a State factory or was privately owned, 

' 

(b) whether it was engaged in the manufacture of war material, 

l 

Question (a) is of interest in view of Art.55 of the Hague 
Regulations, according to which the occupying State shall bo regarded as 
an administrator and usufructuary of public buildings, landed property , 
forests and agricultural undertakings belonging to the hostile State 
and situated in the occupied country. From this it may be deduced that 
the rights of the occupying Power with regard to a State factory aro 
more extensive than*in the case of a privately owned plant and that 
certain measures which would be illegal in the case of a privately 
ownod factory can be considered covered by Art.55 in the cane of a 
State factory. 
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The question sub (b) i3 of interest for two reasons! the one is 
related to that dealt wi th in the immediately preoeding paragraph and 
is based on Art.53 of the Hague Regulations which give power to an ara\y 
of occupation to take possession, inter alia, of depots of arms, stores 
and supplies which my be used for military operations. The second 
aspect of thi3 question is based on Art.52 of the Hogue Regulations 
which forbid requests of services of such a nature which would involve 
the inhabitants in the obligation of taking port in a military 
operation against their own country. It has been often said that by 
virtue .of Art.52 of the Hague Regulations, in connection with Art.31 of 
the Geneva Convention of 1929, civilians must not be compelled to work 
in munition factories, the output of which is used against their own 
country. This is of course, not to soy that the dismissal of employees 
from a munition factory must under all circumstances be considered legal. 

VI. During the considerations of Committee III a further aspect of the 

problem was mentioned and Committee III should deal with it in replying 
to question (b). * 

In para.VI of C.149, it was said that denationalisation in the 
wider sense v/ould also comprise such activities as, inter alia, the 
colonisation of the occupied territory by nationals of the occupant, 
exploitation and pillage of economic resources, confiscation of property, 
permeation of the economic life by the occupying State or individuals of 
the nationality of the occupant. Many of the activities mentioned here 
'.ri.ll also fall under other headings of the war crimes list, e.g. pillage 
and confiscation. The protection which International criminal law 
affords to the economic rights of the inhabitants should not be 
restricted to rights of property in the narrower sense like, real 
property and chattels, but should cover also the protection of the 
economic interest of the working classes, i.e. of those of the inhabitants 
of the occupied territory whose means of subsistence are based on thoir 
work and employment. Wholesale and indiscriminate interference with 
such economic rights of the inhabitants of occupied territory should also 
be protected by International criminal law, even if the respective 
activities are not ancillary to the policy of denationalisation. 
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1st February, 1%6 




Bequest from French National Office raising two questions of law 

(113/25 and l/tf) 

Note by the Secretary to Committee IU 

I. At the meeting of Committee III held on 29th January 1946, mhioh this writer 
was unfortunately unable to attend, it was decided that the reply to the question 
of jurisdiction should be: 

(a) that without going into the question whether the Prenoh or Czechoslovak 
Courts should have the jurisdiction to try war orimes committed against French 
nationals on Czechoslovak territory, the Committee was of the opinion that in 
case both countries claim the jurisdiction, such action would not be contrary to 
International law. 

(b) As it ia still possible that the Commission will have to sot as arbitrator 
in oases where a person is wanted as a war criminal by more then one country and 
as long as the rec omm e nd ation contained in Doo. 0.123 have not been aooepted by 
France, it is not possible for the Comission to give any general ruling in such 
oases. 

The Committee suggests that tbs Commission should state a time limit with 
regard to answers by Governments which have not yet replied to the recommendation 
proposed in Doo. C.125. 

II. With regard to the question of substance, namely whether or not the German 
military judges had oomitted a war crime, the Conxoittee decided that the reply 
should be that: 

(a) the mere fact that a judge sat in the Court trying an Alsatian for desertion 
because according to the German law he was considered as a German oitisen, it la 
not neoeasarily considered a war crime. 

(b) That the judge in question is responsible aa a war criminal only If he 
neglected the ordinary principles of legal procedure to such an extent that 
according to the laws of all civilised countries his sots or omissions would have 
constituted a punishable crime. 

III. This secretary was charged with the task of preparing a draft report which, 

in accordance with the discussion and the above decisions, should be given to the 
French National Office. 


Owing to the disruption of the Commission's technical services due to the 
removal from Churoh House to Ians downs House 2nd Floor, end from Iensdowne House 
2nd Floor to Iansdowne House }rd Floor, it will unfortunately not he possible to 
circulate the draft report in time for the meeting to be held on 4th February, 

The secretary will, therefore, take the opportunity of asking Comnittee III for 
further guidance aa to the report to be prepared, particularly in regard to the 
following points. 

(l) It is submitted that the reply to the French request given supra 1(a) settled 
fully the question put to Committee III in giving a reply to the difference of 
opinion which had occurred within the French authorities. The French draftsman 
(notre rsdaoteur) assumed that the Czechoslovak Government was competent, the 
French director of the Enemy War Crimea Research Office expressed the opinion that 


r 
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Frsnch Jurisdiction sets established to ths exclusion Of Czechoslovak Jurisdiction. 

What the Oamnittee Is called xqjcn to giv4 is their advice as to this question 
only and this advioe Is to the effect that, under International Iear, the Jurisdiction 
of Doth countries is possible (Lotus case). 

The question of extradition or transfer of war criminals has not arisen, the 
Commission does not know in whose custody the criminals are, whether in French, or 
in Czechoslovak, or in other allied custody; no difference of opinion between the 
French and Czechoslovak authorities exists and it is most Improbable that it will 
arise. 

(2) It is submitted for consideration whether the proposed setting of a time limit to 
Governments for accepting the rscoaniendation C. 123 is in the present oiroimstanoes, in 
accordance with international practice. 

(3) The reply 11(a) to the question of substantive law is in full sgrsement with the 
mamorandan of Colonel Archibald King, Chief of the International Imw Division of ths 
American Judge Advocate General's Department, Commission Doounent C. 153, which could 
be referred to in the report to be delivered by Ammittee III. 

(4) Vith regard to the reply to the substantive question under 11(b), I venture to 
draw attention to the following possible objections, whloh may or may not be well 

funded, but which should be considered before the question is decided. 

(a) The Four-Power Agreement of 8th August 1945 is based on ths general 
principle that the domestic law of a European Axis country is irrelevant to the question 
whether or not a certain set of circumstances does or does not constitute a war crime, 
in the wider sense. This is expressly stated with regard to crimes against humanity 
in Art. 6(a) of the Charter, where it ia said that the activities described there are 
c rimin al "whether or not in violation of the domestic law of the country where 
perpetrated". Moreover, Art. 8 of the Charter provides that the fact that the 
defendant acted pursuant to order of his Government shall not free him from respon¬ 
sibility, but may be considered in mitigation of punishment If the tribunal determines 
that Justice so requires. 

The German law incorporating Alsace-Lorraine into Germany which, incidentally, 

Is not before the Committee, is obviously a "domestio law" in the meaning of Art. 6(c) 
and an order of the German Govemnent in the mining of Art. 8 of the Charter. 

(b) The plea that a German citizen cannot be punished for complying with German 
law, particularly the laws about the incorporation of Czechoslovakia and Poland into 

he German Reich, was raised by the defence in the Belsen trial, e.g. by Prof. I.A. 
cknlth acting as Counsel for the Defence, who pleaded that orimes against Czecho¬ 
slovak and Polish citizens could not be considered war crimes because Poles and 
Czechoslovaks were German subjects under German law. This plea was not upheld by 
i the Lftneburg Court. 

(o) If compliance with domestic law does not free from criminal responsibility 
administrative officials and members of military and para-military forces, it may be 
doubted whether it is possible to recognise such defence in the case of Judges whose 
position vis-a-vis their own Goverraents and their statutory orders is certainly 
stronger and more independent than that of an administrative official or of a member 
of the forces. 

(d) It is submitted with great respect that the proposed reply 11(b) aooorda to 
Axis Judges the unrestricted defence of superior order whioh in all other connections 
la now discarded by Judicial practice and official allied opinion. If the Judge 
does not "neglect the ordinary principles of legal procedure to suoh an extent that 
according to the laws of civilised countries his acts or omissions would have con¬ 
stituted a punishable crime", he is, unde the draft reply, entirely lnmune from 
criminal responsibility. 

(e) The Draft Reply Il/b) answers the question whether a certain behaviour 
constitutes a war crime, by stating that it does so, if it, under the laws of all 
civilised countries, would have constituted a crime. 

(f) It has been pointed out in the discussion that the death penalty for 
desertion in war time does not appear "excessive". This would mean that in 
general, no criminal responsibility would rest on the Judges In similar cases. 









The consideration that the Judge ought to hare acknowledged extenuating 
circumstances does probably not help because, if he is excused by his law, he 
may also plead that his law did not allow him to take the French origin into 
consideration as an extenuating circumstance or he may even plead that his law 
in the case of certain capital offences does not acknowledge extenuating 
circumstances at all. 

If we acknowledge the Axis law as a defence it is difficult to speak at 
an abuse of power and of a behaviour which is contrary to the principles at 
jurisdiction generally accepted. 

(g) This writer is, therefore, personally inclined to the opinion that it 
would be more in lias with allied judicial and offioial practice not to 
acknowledge the alleged German annexation law as freeing the judges from 
responsibility but to hold them responsible and to consider in mitigation of 
punishment of the judges the fact that they were acting under superior orders, 
namely orders from their governments and their own domestic law, and, ao the 
case may be, under duress or misapprehension. 


III/29. 

9th February,1946. 


UNITED NATIONS WAR CRL.iES COU.JSSICN. 
COMMITTEE III, 


Request fron French National Office raising two questions of lav/. 
_ 1.11/25 and IA 6 . _ 

DRAFT REPORT. 


NOTE; The Documents III/25 and I /46 have so far been discussed in 
the meetings cf Committee III held on 8 th and 29th January 
and 4th February 1946. (Minutes No:-. 1, 3 and 4 of 1946.) 

From the Minutes Nos. 1/46 and 4/46 it appears that no 
unanimous opinion has so far been reached. 

Because the Secretary to Ccmmittee III has been charged with 
preparing a Draft Report, he herewith submits two alternative 
drafts: Draft A being based on the result of the meeting 
cf 29th January 1946, Draft B giving expression to the views 
expressed by some members in the meetings held on 8 th 
January and 4th February 1946, which were also tentatively 
submitted in Doc.'lIl/28. 


DRAFT A . 

I 

The text of pjiragraphs II and III is taken from the. Minutes Nc. 
4/1946. 

• • 

In a litter from the Director of the French Enemy War Crimes Research 
Office, to the French representative on the United Nations Y'ar Crimes 
ComiiAssion, the wish has been expressed that the matter dealt with in 
that letter should bo examined by the Uni tod Nations War Crimes 
Commission and a statement of principle sought. The letter is concerned 
with war crimes committed in Czechoslovakia. The opinion has been 
expressed by a French authority that the Czechoslovak Government is 
competent to deal with the case. In the letter from the Director cf the 

Enemy War Crimes Research Office, this view is dissented from and it is 
stated that the French Office is competent, the victims being French 
nationals from Alsace-Lorraine, 

The problem of substantive lav/ involved is that of French citizens 
fron Alsace-Lorrajno enlisted in the German ^rmy by force who th< n 
deserted, wore sentenced as deserters and shot under a sentence. It is 
stated in the letter that tlx; responsibility for the enlisting into the 
German army in disregard of Intermit ion l<aw of French nationals from 
Alsace-Lorraine belongs to the leaders of the Ex-Reich, to the members 
of the General Staff and to the Gauleiter of A1sace-Lorraine, Wagner, 

The question is put to what extent the members of the German ilitory 
Cuurts are responsible who acted as regular judges and awarded sentences 
as prcvjflod by the German Military Code in cases of a soldier deserting 
from the German Army, even if the deserter were an ulsatian. 

The Frfnch ducument further states that, in judging the responsibi¬ 
lity of the officers and men of whom these courts were composed, the 
fact must bo borne in mind that they could not be ignorant of the 
Alsatian origin of tho accun d. The enlistment of those men in dis- 
■ j Ifttamu *.i v.1 L .w, oi f ct which must certainly have been 


pointed out by the defence, should have secured to the accused a high 
rv,asuro of extenuating circumstances. It seens, however, that the German 
military courts judged the cases of Alsatian deserters with particular 
severity. 

II. Regarding the question which Government is competent to deal with 

cases like those mentioned in the French document, the Commission is of 
opinion that there is no doubt that Czechoslovak Courts have jurisdiction 
over crimes committed on Czechoslovak territory. On the other hand, if 
French Courts claim jurisdiction in view of the fact that the victim was 
a French national, such claim would not be contrary to the rules of 
International law. (Lotus case.) 

As to the possible question to whom the criminals should be 
surrendered, the Commission fools that it is not possible to give ary 
general ruling as long as the recommendation contained in Doc.C,123 has 
not been uither accepted or rejected by the interested parties. It is 
not appropriate to give a general opinion as long as it is possible 
that the Ccnnission will be called upon to act as arbitrator in concrete 
cases. 


III.. Further, the question has been raised in what circumstances German 
judges can be considered to be guilty of a war crime if they tried an 
Alsatian for desertion in consequence of the fact that Alsace-Lorraine 
was, contrary to International Law, annexed during the war and that the 
inhabitants of this territory -were, according to German law, considered 
to be German citizens. 

The Commission i3 of opinion that the mere fact of sitting on a 
Court trying an Alsatian desorter does not in itself constitute a worn 
crime, and further, that the mere fact that a judge considered the 
annexation of Alsace-Lorraine as established dees not eo ipso constitute 
a war crime. The judge is further, in the opinion of the Commission, 
not guilty of a war crime if he acted upon the consequences nescssarily 
connected with this annexation, that is, in our caso, the fact that the 
citizens of Alsace-Lorraine became, pursuant to this annexation, German 
citizens. 

The Commission is further of opinion that the judge is guilty of a 
war crime if the rules of procedure applied were contrary to the 
principles recognised by all civilized nations, or if the law administered 
vras contrary to the principles recognised by all civilized nations to such 
an extent that his acts or omissions would have constituted a punishable 
crime. 


DR .FT B. 


I. Text as in Draft A. 

II. With regard to the question of jurisdiction involved in the case, 
Committee III relics on the judgment of the ' ormanent Court of International 
Justice in the case of S.S."LOTUS" (Franco v. Turkey), decided in 1927. 

In this judgment, the Ciurt stated that in exercising jurisdiction. 
International law leaves States a "wide measure of discretion"; that 
where there is no prohibitive rule of International law "every State 
remains free to -adopt the orinciple 3 which it re gar da as best and most 
suitable"; that "all that can be required of a State is that it should 
not overstep the limits which Intern"ti n..l law places upon it3 
jurisdiction"; that "within these limits, its right to exercise 
jurisdiction rests in its sovereignty"; that, tho so-called territori¬ 
ality of criminal law" is not an absolute principle of International 
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luv"; that any exception of the right of States to exercise jurisdiction 
must be "conclusively proved" and that as municipal jurisprudence is 
divided, it is hardly possible to see in it .an indication of the 
existence in International law of a rule restricting the criminal juris¬ 
diction of a State to crimes committed on its territory. 

In addition to the jurisdiction of the Czechoslovak courts, which 
would be based on the fact that the crimes have been committed on 
Czechoslovak territory, there is no obstacle, in International law, to 
the French courts also claiming jurisdiction if Frendh municipal law 
vests it in them in case's where French nationals have been the victims 
of crimes committed outside France, 

In cases such as outlined in the French document, concurrent 
jurisdiction is, therefore, possible under International law, 

III. ' As to the question of substance, namely tho criminal responsibility 
of the judges. Committee III considers it necessary to draw attention to 

,0 * the fact that the document appears to contain an unwarranted assumption 
by describing the French nationality of the victim as"a fact which must 
necessarily have been pointed out by tho defence" and by stating that 
the judges could not be ignorant of the victims' Alsatian origin. 

The Committee decided to base its discussions cn the assumption that 
the judges, whose criminal responsibility is in question, knew that the 
victims had been both -French citizens from Alsace-Lorraine, and that they 
had been compulsorily called up for service with the German i»rry, If 
the judges - without fault of their own - did not know that the accused 
were French nationals who had been enlisted into the German Amy against 
their will, no problem of criminal repression against these judges would 
arise, because a German judge does not commit a war crime in sentencing 
in war time a German soldier for desertion from the German Amy. 

IV, In framing its opinion on the question of substantive criminal law. 
Committee III was guided by the memoranda by Major General Jtyron C. 

Cramer, the United States Judge Advocate General, and Colonel Archibald 
King, Chief of the International Law Division of the United. States 

r 0 Judge Advocate General's Department (Conrdssion Document C. 153 .) 

Committee III shares the opinion expressed in those memoranda which is 
to the effect that while premature annexation of occupied territory is 
unquestionably a violation of International law, it is unsound and may 
be unsafe to" conclude therefrom that every action taken by a Court 
alleged to be illegally Instituted (or alleged illegally to extend its 
jurisdiction') entails ipso facto the criminal liability of all persons 
associated v/ith the operation of such a court, More technical 
violations of International law should not boheld, eo ipso, to produce 
the individual criminal responsibility. The decisive consideration 
would seem to be whether tho trial of an accused by a particular court 
deprived him of the protection to which he was entitled under the Lav/ 
of Nations , i.e, 

(a) -whether a given judicial action flouted a specific 
prohibition of the Hague Regulations , or was 

(b) in disregard of those fundamental principles of human 
.justice accepted by civilised peoples. 

The action if a court wiiich results in the illegal condemnation, 
scisure or destruction of property, si. ul ~2 n t protect a judge merely 
because homage has been dene to L gal forris. In all casos, the 
substance of the action taken may be scrutinised t determine its 
propriety undur the lav/ of nations. (para.2. of General eraser's 
summary, p.ara.34 (2) f C l n.l King's memorandum, Doc.C. 153 .) 
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The action of the court itself rather than any alleged illegality 
in its inception, should furnish the test -f judicial crirdnality. Tho 
decisive consideration would seen to bo whether trial of an- accused by an 
energy court deprives hin of tho protection to which he is entitled under 
International law, vis, 'whether judicial action produced either a 
violation of sono specific prohibition under the regulations, or was in 
disregard to those fundamental principles of human justice recognised by 
civilised peoples, ^he action of judicial authorities in this respect 
is on no different plane from that of military or executive authorities, 

Ncr should any greater weight be given to the pleas of "act of State" and 
"superior orders" than is given in other situations (para .30 of Doc.C,153) 

V. If the trials of the Alsatian deserters wore conducted in disregard 
of those fundamental principles of human justice which have been accepted 
by civilised peoples, if, o.g. tlie accused were doniod tho right to 
introduce evidence, or to present-witnesses, particularly in proving their 
Alsatian origin and French nationality, or if principles repugnant to the 
modern practices of civilised nations were applied, outrageous penalties 
inflicted, and the like, then the criminal responsibility of the judges 
oould not certainly be in doubt. 

But Coi.mittce III is of opinion that the judges should not escape 
personal responsibility even in such cases, where "homge has been done 
to legal forms". Even where the trial was conducted properly, it must 
be examined whether the judicial action, although formally correct, 
produced a violation cf* some specific rule~~of j International lav/7 

VI. In the present case, positive provisions of the Hague Regulations 
and generally recognised rules of customary International law have been 
violated by the judicial action in question. 

Under -*rt.23 of tho Hague Regulations a belligerent is forbidden to 
compel tho subjects of the hostile party to take part in the operations 
of war directed against their own country. Under ^rt.45, it is 
forbidden to force the inhabitants of occupied territory to swear alle¬ 
giance to the hostile Power. ^rt.5? prohibits the requisition of services 
involving tho inhabitants in the obligation to take part in military 

. ' operations against their own country. 

The alleged deserters, who were tried by the German military judges,* 
had been‘enlisted into the German arrry in flagrant violation of these 
provisions and of the general rules of customary International law, 
making "premature" annexation illegal and "usurpation of sovereignty" a 
war crime. 

The death sentences passed on these alleged deserters were sub¬ 
stantially nothing but the enforcement of the continuation of this 
flagrantly illegal position. 

It follows from what has been said that the death sentences, even if 
not arrived at in the course of .an outrageous procedure, flouted tho quoted 
provisions of conventional and customary International law. 

VII. It nay bo objected to this argument that the German judges in 
sentencing to death p rsons who under German law wore German nationals 
and deserters from the Gorman army, did nothing but their duty as 
military judges and cannot therefore bo guilty of .air crimes. 

Committee III does not consider this defence sound. It shares the 
view expressed in the American memoranda , paragraph 30, that the action 
of judicial authorities in this respect is on no different plane from 
that of military or executive authorities and that no greater weight shall 
bo given to pleas of "act of State" and "suporirr orders" in the case -f 
judges than is givc.n in other situations. Committee III adds that the 
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F ur-I >v/er ..groeu.nt .f 6th .lugurt 1945 is based on the g. ncral principle 
th r .t the l m. a tic low f c. Evr penn . jds country is irrelevant t the 
quest! n whether r r. t a ertair 3ct f circumstances docs or does n t 
c nstitute a var crime, in th< wider sense. This is expressly stated 
v/ith regard t crimes .••.gainst humanity in .rt.6(c) f the Charter, T/hore 
it is 3 .id that the activities described there are criminal "whether r 

• n.t in violation of the doncstic lav/ of the country where perpetrated". 

» rover, Art.8. of the Charter provides that the fact that the defendant 
acted pursuant to order f his Government shall not free him from 
responsibility, but nay bo considered in mitigation of punishment if the 
tribunal determines th t justice so requires. 

The Gurmn law incorporating .>*lsaco-Lorraine into Germry,which, 
incidentally, is n t before the Cnjattcu, is obviously a "domestic lav/" 
in the meaning of Art.6(c) and an rdcr of the German Government in the 
meaning of Art,8. of the Charter. 

The pica that a German citir.cn con no t be punished frr complying with 
German law, particularly the l avs about the incorporation of Czechoslovakia 
and Poland into the German Reich, var raised by the defence in tho Bclscn 
trial, o.g. by Prof,H.A.Smith acting as Counsel for the Defence, who 
pleaded th t crimes against Czech Slovak and Polish citizens could not be 
considered war crimes because Poles and Czech' Slovaks wore German subjects 
under Gorman law. This pie was net upheld by the Ltlncburg Court. 

VIII. If compliance with domestic law does not free fr m criminal responsi¬ 
bility adninistr tivc officials and members of military and pnra-military 
farces, it may be doubted whether it is possible t' recognise such 
defence in the case of judges whose positi n vis-a-vis their ov/n 
Governments and their statutory orders is Certainly str >nger and more 
independent than that .f .an administrative official or of a member of tho 
forces. 

It would, ther-.f -re, in th-. pini n of Committee III be in lino with 
allied judicial .and official practice ret to .cknowledge the .alleged German 
annex-tion la/ s fr ying the judges fr:m responsibility for what, in 
substanc., was the illegal causing f the death f allied citizens. 

The nr fact th t a judge considered the annexation of .Isace- 
L rrf.im estabj xshoe ./■ ul n t, e__ias_, nt.ail hie criminal responsibility 
But if, in acting u n this illegal fact, he, by his judgment, deprived 
the victims of tb or.t rti n of positive provisions f Int rnational law, 
nd r’-r d thorn, t bo sh t r hanged, he is, in the Committee's opinion, 
net protected by his nati nal law, at least n t t . higher degree than a 
soldier is v/Iv buys an illegal order given by his superior. 

Any ther interpretation w ul lead t the inadequate result that 
any Axi.: judge r authority v/h w-s careful enough t stick to some 
minimum t rm: f 1. 1 procedure v/.ul 1 be freed fr a. responsibility fer 

illegal acts clothed as judgments or fficl-l decisi n. If he was 
allowed, v/ith impunity t .--ente-nce t th allied notion is as "deserters" 
from the Gorman tjrry, this o/ould mean that lie was air, illov/cd to sentence 
allied natural., f r "high, tr as n" against G many, f r offences xga nst 
the "n>.w litical order" and the like. Neith r for desertion in war 
time, n r for high trees r. a.pmtrs th' ’oath sentence "excessive", if 
inflicted n genuine alia, 1. -lly ’rafted int tho G.rr an .rry, or 
an genuine German nationals, v/fre n/c all-glance t the German State, 

Even th. c nsidcruti n that the judge ught t. have ucknowlcd'C od 
extenuating circumstances 1. •<.pr b.ably net ha-la because, if ho is 
excused by his law, h<. nay .-If/ pie/ 1 that hit lav/ did n t ill ow him to 
take the French rigin into e noi 3..ration as an extenuating cir cunstance 
or he may va n plead that his law in the case f certain capital 
ffonoei n * ackn - ! nu ting ciroum a at .all. 
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IX, 



It will cf course be a matter for the court, c onsidering the guilt 
of each individual judge, to have regard, if it thinks fit, in mitiga¬ 
tion of punishment, t the fact th t the G-man judges, vrere acting 
under superior 'orders, namely orders from their Government, and lav/s 
onactod by the Hitler regime. 

It may even be- that one or the ther f the judges may successfully 
plead that he acted under duress (necessity) or under a mist' ke of fact , 
but this is, ns has been said, fer the court to consider and not for 
the United Nations Vfar Crime 3 Comission, who is called upon to express * 
its opinion whether or not prir.in facie a war crime has been committed. 


•t 






I11/30. 

8 th March, 1946 


UNITES NATIONS ’.YAK CRIMES COMMISSION. 
co;i JTTSE III. 


The 'i'-.ocj.c .-lr vo> Cn, ■ Ho.2^63 . (Christoph Manner.) 
rreri to Committee III. 


On the- 26th February, the Czechoslovak Representative on the United 
Nations Yfar Crimes Commission presented to the Commission a charge against 
Christoph MANNER, Gauhauptstellenleiter ind member of the SS, for the 
alleged crime cS deportation of oiviliuns committed on 22nd September, 1938, 
in Dohor.da. 

The short statement of facts and the particulars of alleged crimes 
contained in this charge are as follows: 

On the 22nd September 1938, the accused,with the assistance of 
others, kidnapp d a man working v/ith the Czechoslovak police, 
transported him from Czechoslovakia over the frontier to Germany 
and delivered him there to the Gestapo. 

The accused, up to the incorporation of the so-called "Sudeten- 
gebiet", held u high position in the Henlein Party and .in 1940 
became a member of the SS. Since 1933 he worked as an agent of 
th- Gorman Intelligence Service (Gestapo) in the border regions 
of Bohemia. 

Armand Goldreich fled from Germany to Czechoslovakia where he 
found asylum as a political refugee. He assisted the Czecho¬ 
slovak police especially in unmasking persons posing as refugees 
who, however, were actually sent by the Nazis to Czechoslovakia 
frr spying purposes. 

On September 22nd, 1938, near the border of Bohemia, the accused 
arranged, by order of the Gestapo, an attack on arrnnd Gddreich 
and, with the assistance of some other unknown perpetrators, 
kidnapped nd transported him across the Czechoslovak border to 
Ger’X.ny, where he delivered him to the Gestapo. 

At that tine, just a week before Munich and during the days of 
Czechoslovakia's mobilisation, Germany intensified her '.’ar of 
Nerves policy by provoking an increased number of incidents in 
the border regions of Bohemia in order to maintain a permanent 
state of unrest and to create pretexts for the intended invasion. 
Moreover, the crime under consideration ainv-d at lowering the 
prestige of th Czechoslovak authorities as well as at terrorising 
German refugees. 

As evidence the reap*ctiv. file of the Ministry of Interior in Prague 
i. r f- rred to. 

It. its mi ting held on 7th March 1946, Crmnittee I decided to refer 
Lie c :. tc Committee m for examination ns to whether this particular 
crim should be consider'd a a cri against humnity and for what reason. 
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20th March, 1946 


UNITED NATIONS 7/AR CRIi.ES COiMISSION. 
COMMITTEE III. 

Supplement to the Survey of European 
Armistice Conventions and Surrender 
Documents.(Poc.IIl/22) 
Provisions Concerning War Criminals, 


NOTE: Document III/22 contains a survey of the provisions 
of the European Armistice Conventions and Surrender 
Documents dealing with war criminals. 

In addition to the documents mentioned there, it 
should be noted that the Control Council Law No.10 
(circulated as Research Document No,15(bis)^ is 
relevant to the question. 

Only now the text of the Control Council Proclama¬ 
tion No.2, dated 20th September 194-5, has become 
available to this Commission, This Proclamation 
contains "certain additional requirements imposed 
on Germany". Its preamble and the text of its 
Section X is reproduced below. 


PROCLAMATION No.2. 

Certain Additional Requirements Imposed on Germany. 

To the people of Germany; 

We, the Allied Representatives, Comnanders-in-Chief of the forces of 
occupation of the United Kingdom, the United States of America, the Union 
of Soviet Socialist Republics and the French Republic, pursuant to the 
Declaration regarding the defeat of Germany, signed at Berlin on the 5th 
June, 194-5, hereby announce certain additional requirements arising from 
the complete defeat and unconditional surrender of Germany with which 
Germany must comply (in so far as these have not already been fulfilled), 
as follows 

Section X. 


36, The German authorities wall furnish any information and documents and 
will secure the attendance of any witnesses, required by the Allied 
Representatives for the trial of:- 

(a) the principal Nazi leaders as specified by the Allied Representa¬ 
tives and all persons from tc time named or designated by 

rank, office or employment by the Allied Representatives as being 
suspected of having committed, ordered or abetted war crimes or 
analogous offences; 






(b) any national of any of the United Nations who is alleged to 
have cocmitted an offence against his national law and who 
nay at any time be named or designated by rank, office or 
employment by the Allied Representatives; _ 

and will give all other aid and assistance for these purposes. 

37t The German authorities will comply with any directions given by the 
Allied Representatives in regard to the property of any person referred 
to in sub-paragraphs 36 (a) and (b) above, such as its seizure, custody 
or surrender. 
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20th March. 1946 


UNITED NATIONS WAR CRIMES COMMISSION. 
COMMITTEE III. 

The Yugoslav Cases Nor..1323 and 1462, 


1) The Yugoslav Representative on the United Nations War Crimes Commission 
presented to the Commission charges against certain Italians, including 
Italian judges, alleging both war crimes in the narrower eenso and crimes 
against humanity. 

While the charges, as far as they allege war crimes in the narrower 
sense, were disposed of by Committee I some time ago, and the charged 
persons placed on the respective lists of the United Nations War Crimes 
Commission, those parts of the charges that alleged crimes against humanity 
only were adjourned, 

2) In the meeting- of Comittee I held on 14th linrch 1946, Minutes No.54, 
Committee I decided to refer tc Comnittee III the question as to whether or 
not the crimes involved in these particular cases should be considered as 
crimes against humanity, and for what reasons. 

. i r *... 

This decision of Committee. I concerns paragraphs HI, IV, VII, VIII 
and IX of case No.1323 and cash No,1462, 

3) The Yugoslav Representative has kindly made an extract from the 
charge No,1323 and the addendum; thereto as far as they are relevant at 
this stage, A copy of this paper by Dr. Zivkovid is appended to this 
document. 

4) The short statement of facts and the particulars of alleged crime 
contained in the case No,1462, arc 03 follows; 

" The individuals listed above are guilty of crimes including murder, 
shooting of hostages and Yugoslav prisoners of war, destruction of 
villages, illegal arrests and mass deportations. 

" This charge deals with a number of crimes committed by the Italians 
during thi3 war against the Yugoslav population in the provinces known as 
VENEZIA GIULIA, TRIESTE and iSTRIA 

" It is a known fact that the Italian authorities secretly persecuted 
the Slav population of the above-named provinces long before this war and, 
after the occupation of regions within the frontier of Yugoslavia proper, 
they did not even try to hide their policy of terrorism and denationalisa¬ 
tion of thj Yugoslav minority in Italy. Encouraged by the initial 
successes of the Axis, the Italian authorities, both civil and military, 
deprived the Yugoslavs of Italy of nil the protection artd rights which 
the latter should have enjoyed in accordance with the treaties. More¬ 
over, the Italian authorities, after the Yugoslavs of Italy rose to arms 
in consequence of this Italian policy and became part of the Jugoslav 
Notional Arny of Liberation, applied to the Yugoslav citizens Italy 
the same criminal methods which they had employed in the case of" the 
inhabitants of the conquered parts of Yugoslavia proper. 

f 

Investigation of these crime’s is for from complete and only a 
fragmentary picture can be provided so far. However, in this charge 
there are some cases from which some particulars of Italian criminal 
methods can be collected. 













" BERGONZI, ZICC/iVO and FABRONI of tho Difesa Territoniole at Viden 
(Udine) were especially responsible for introducing, during 1941-42, the 
some drastic measures against the Yugoslav population of Vc-netia Giulia as 
tho® in force against the inhabitants of Yugoslavia proper. They ordered 
the shooting of hostages and of members of the Yugoslav Arny'of Liberation 
the burning down of villages and mass deportations. Units under their 
command committed the following Crimes:- 

" In July 1942, Herman FURLAN of Gozza near VIPAVA (Vipaco) a soldier of 
the Yugoslav Army, was captured and shot. 

On the 21st July. 1942, seven Yugoslav soldiers were captured during 
the mopping up operations in the sector Vipava-Nanos and shot on the spot. 
Their houses were burnt down on the same day. 

On the 24th august 1942, tho so-called Partisan SASA, a Yugoslav 
soldier, was captured and shot, . .t 

Between the 10th and 15th- September 1942* the squadristi burnt down 
several houses in the village GRAHOVO near GORIZIA in revenge because 
seven young Slovenes had joined the Partisans in the woods. 

On the 28th and 29th September, 67 relatives in all of those who had 
joined the Yugoslav army were arrested and sent to concentration corps. 

On the 1st October 1942 a number of families* whose members wore with 
the Yugoslav Army, v/ere deported from the municipality of TRNOVO (Montespino). 
17 families were also deported from the municipality of St.PETER near 
Gorizia (Gorica). 

On the 7th November 1942, Prone MASLO and Hedvik MASLO, Yugoslav 
soldiers, of Konforte del Timavo, and a woman Partisan were captured and shot. 

On the 26th November 1942, about 50 relatives of Partisans v/ere 
arrested and deported from PODBRDO near Gorizia, 

In Decenbor 1942 a number of punitive expeditions, so-called 
"rastrellanenti" were carried out against villages in the area of GORIZIA, 
TOIAilN and IDRIA. Houses wore burnt down and a number of persons were 
shot or deported. 

On the 5th December 1942, 16 more relatives of Partisans were arrested 
and deported from the "rastrellamento" areas. " 

5) Arrangements have been made for the Minutes Mo,54 of the meeting of 
Committee I, held on 14th March 1946, to be sent to members of Committee 
III for*information, as soon as they are available. 











III/33. 

22nd March. I?k6 


iTiiiT-j iuticns v:ar crezls cchuIssioi;, 
cciu..nTSn hi. 


.'■at'jrial for the preparation of a definit i on of 
"crimes against humanity." 

Cmpiled by Egor, Schwclb, Legal Officer. 


I. Pr liminary. 

Committee III, tc when the case of Christcph Manner (No.2553) who is 
charged with a "crime against humility" had been referred by Committee I, 
decided in its meeting held 12th 3,arch 1946, to attempt a definition of 

"crimes against humanity", and charged this writer 'with the collection of 
the material and the preparation of a paper on the subject. 

The present report oonta.ins: 

1) A survey of the use cf the tern "crime against humanity" and similar 
expressions prior to the 1939-1945 ' ar. 

2) The preparatory discussions during the 1939-1945 ar. 

3 ) An analysis if the basic documents of the present post-war period. 

4 ) Illustrations to be derived frer. tn- Nuremberg proceedings at present 
still in progress. 

5) An attempt at a definition, 

II. The EeVelcpmcnt pr i or to the 1939-194 5 ar. 

1) The Fourth Hagu Convention of 1907 1 ecalIs that the Contracting 

A-ltics have been animated by the do sir-, to serve, even in the case of war, 

' t n<- inter sts f hu man ity ■■ mo t i■■ ev er-progressive needs of civilization" 
{Fr< ambit. , paragraph :"T In the ouch quoted eighth paragraph of the 
~reamble the Contracting Farties docl red, inter alia,'that "the inhabitants 
nd belligerents remain under trie pre lection -nd governance of trie law of 
tions,derived from the usages established among civilised peoples, from 
t*ie laws of humnity, and from the diet tes of the public conscience". 

The ter., "humanity" here appears in a document which deals, as it 
v.- re, per a. finitionen . -with war crises in the narrowest n. technical 
sense, namely ’with violation of the lav,-a and customs of war which are laid 
dnv/n in the document Itself, 

2) The Peace Tr<. ty of V rsaillcr. provided in’Art,227 that the Allied and 
,.ssoci ted a v/l rs '’public!:/ arraign Vilhelm II of Hohenzollern, formerly 

th . Gerr -r. Emperor, for a suprer e offence ...gainst ±nt/ rn .1 local :..or lity .a 
the sanctity of tre-.ti.-s, " In its decision the special tribunal sitting 
over Tilhclr. II was to-be glided 'by the highest motives of intern'tionul 
policy with a view tr vindicating the solemn obligations of internati nal 
undertakings and the validity 01 in*«.rn ti^nal morality". 

Thifi arraignment of the K- isor did not take effect on a charge of a 
vto] .t . of existing lev; but th< -x-Kaioer was ohsrged, according to what 
the authors considered to l •• the then at- t-_ of international law, with 
























offences against moral . not legal provisions. This precedent of .irt.227, 
therefore, does not concern the present problem of "crimes against 
humanity 1 ', because the latter, as framed in the Charter of the International 
idlitary Tribunal, are crimes offending against legal and not only moral 
duties. Art.227 of the Treaty of Versailles was, of course, the pre¬ 
decessor not of the provisions of Art.6 (c) of the ^harter, (Crimes against 
humanity), but of - ,l rt.6(a) of the Charter (crimes against peace), with this 
important distinction, that the crimes against peace under Art,6(a) are not 
merely contraventions of a noral code, but violations of legal provisions. 
This difference illustrates the development of international law - at least 
in theory - between 1919 and 1945. 

3) The Commission cf Fifteen, set up in January 1919 by the Preliminary 
^eace Conference, reported that "in spite of the explicit regulations, of 
established customs and of the clear dictates of humanity , Germany and her 
Allies have piled outrage upon* outrage". The majority of the members of 
the Commission held that all persons belonging to enery countries, however 
bgh their position may have been, without distinction of rank, including 
chiefs of States who have been guilty of offences against the lav/s and 
customs of war or the laws of human i ty are liable to criminal prosecution". 
Here we find for the first tine the juxta-position of offences against the 
laws end customs of w.-jr corresponding to Art.6(b) of the 1945 Charter, and 
offences against the laws of humanity corresponding to its Art.6(c). 

4) I do not know whether the 1919 Comission, in using the terms "offences 
against the laws of humanity" had in mind offences 'which v<ore not covered by 
the other expression "violation of the laws and customs of -war", particularly 
whether the Commission thought of ciimes against "any civilian population" 
committed by the Central Powers in World War I. It is common knowledge 
that to some extent also in the first -world war persecutions of their own 
nationals had been conducted by the* Central Powers on a considerable 3calc, 
though not on a soale comparable -with what happened in Nazi dominated Europe 
between 1933 and 1945. Reference i3 made, e.g. to persecutions by the 
Austrian and Hungarian authorities of politicial opposition groups and of 
Slavonic and ^nanic races in Austria and Hungary, and crimes committed by 
Bulgors and Turks against racial minorities. Whatever the answer to these 
questions may be, in the actual text of the 'oace Treaties, the phrase "laws 
of humanity" does not appear and rts,228-230 of the Treaty of Versailles 
dealt only with acts in violation of the laws and customs of war. 

III. The preparatory discussions during the Second World War. 

Action ±£_ the United Nations War Crimes Commission, _ 

1) The necessity of including into the retributive actions of the United 
Nations .also crimes committed against neutrals, against Stateless persons 
and last, but not least, against persons cf enemy nationality, v/as felt 
early in the second World War, when the outrages committed by the German 
Nazis and the Italian Fascists against cp- osition groups and racial 
minorities became generally knerwn. It was particularly the unprecedented 
erines against the Jews, irrespective of their citizenship, that contribu¬ 
ted to the general opinion that not only crimes connitted against allied 
conbatants and allied civilian populations, should be punished. 

The London Int rnaH r nal assembly, e.g., recommended in"The Punishment 
of Wrr Criminals", Reocrt of Commission I, p.7., that in defining the scope 
of the retributive action of the United Nations, "a comprehensive view 
should be taken, including not only the customary violations of the laws of 
war, but any other scrirus crime against the local law committed in time of 
war,’the perpetrator of which has not butn visited by appropriate punishment" 
In respect of the exa mination of Jews, it was recon icnded"that punishment 
should be imposed not only .when the victims were Allied Jews, but even when 
the crimes had been committed against stateless Jews or any other Jev/s, in 
n < rmar\y or elsewhere." Finally, the !/ndon International Assembly recom¬ 
mended "a speedy punishment cf crimes such as those th-t were perpetrated 
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-fter tiv lrat var g-.inet peace-r.;indcd Germans who v.vro assisting the 
Hie-:: in ro-e stablishing It../ and t rder". 

2) The United N : .t ..one nr Crimes Co; mission itself has fron a very early 
anti devoted its attention to the »>unirhnent of crimes Much as those 
cor. .itted ar.ninct C.rman and stateless Jews in Germany. .»s n result of 
consideratlf n by the Coi mission of the draft resolution submitted by 
Committee ITj under the title "Scope of the Retributive -iction of the 
United Jut .ions”, (Doc.C, 20), a letter was v/ritten by Sir Cecil Hurst to 
the Rt,Hon,Anthony Eden on the 31 st May 1944. The following was stated 
in this letter, the text of which was approved by the Comission on 30th 
May 1944 (Minutes Ho.20): 

" Technically, a distinction can well be drawn between atrocities 
emitted by the enemy which art viol tions of the laws and customs of war 
and those which r not, but it will probably be the general view that the 
need to exact retribution is as great in the one case as in the other. 

" t. category of entry atrocities which has deeply affected the public 
mind, but which dots not 'fall strictly within the definition of wr.i crimes, 
is undoubtedly the atrocities which have been committed, on racial, oolitical 
or religious grounds in enory territory. 

" The publicity ’which was given to the appointment of the Commission 
for the Investigation cf ,r Crimes led r.r.ry people to assume that it 
would be part of the duties of the Commission to investigate atrocities of 
this character committed by the onery in enery torritora as well as in 
occupied territory. I have- been approached on occ sions by bodies and 
individuals de-sirous of knowing whether they could help the Commission in 
thi3 part of its work. If some other machinery for dealing with the above 
category of cases is to be set up, the Commission feels that a public 
announcement to thin effect would be helpful, in order that th<J public at 
large may understand that effective steps will be taken tc ensure that the 
authors of these atrocities are brought to justice. 

" The Governments of the United Nations may alro dy have in view some 
plan for bringing the authors of these crimes to justice, but if that is 
not the case, it is right that r ou should know that the Commission is 
prepared tc take up this work if by 30 doing it can assist the Governments 
of the United Nations, " 

The then Lord Chancellor (Lord Simon)replied to Sir Cecil Hurst in a 
letter dated 23rd August 1944, inter alia,: 

" Thirdly, in your letter cf tne 31st May you refer to a a togory of 
enery .trocities which aces not f 11 within the definition of war crimes, 
namely, .trociti-. s commit! .d on racial, political or religious grounds in 
nerry territory. This would open .a Vorv v/ide field. No doubt you have 
in mind particularly the atrocities committed against the Jews, I 
assume there is m doubt that the massacre s which have occurred in occupied 
.territory would come wit .in th categor'* 01 v, r crimes e.nd there would be 
no question as tq their be in • ril in the Commissiont. rms of reference. 

No doubt they are part of a policy which the Nazi Gov-rtiment have adopted 
from the outset, and T can fully understand th Cc: : israion wishing to 
r -live- and consider and r port on evidence which tar-w light on wh t on-. 

;i r ht describe as the xter dnation policy. I third. I can probably 
.xpr.se the view of His l.i jesty's Gcv-rnrent by saving t. at it v/ould not 
sire thi Oonr-issicn to pi c- ary unn-.c s; ry restrict! n on the 
ivid nce which my bt t nder- d tr it on t ir -n-.r 1 subject, I feel 1 
should v.irr. vou, however, th t th< question of acts of this kind co/....itt d 
in neny territory r is-u riour difficulti--. .r.d it would probably be 
Setter tlv.t t!ie Commission ah- vJ.d net cone rri ItseJ)* at! those until the 
, tier has boi u ful y considered in th 1 i •: ■ of your rooi nt r or. rotmdaticno. 























His Majesty's Govorm.k.nt do attach vcr ,r great importance to the investiga¬ 
tion which they feel sure is proceeding of the massacres committed ih the 
occupied territories end the identification of those responsible. *' 

The matter was further discussed in the meeting of the Commission 
held on 26th .September 1944, The record in the iiinutes of the meeting 
is as fallows, (Doc.M.33, p,3.)s 

" Persecution of Jews. 

" Lord ’Jright -./as of opinion that the persecution of the Jews in 
Germany;was, logically, a war crime, and that the Commission might have to 
consider extending its definition of war crimes. " 

The Chairman, Sir Cecil Hhrst remarked that Lord Simon's letter had 
. indicated a desire that the Commission should not interpret its mandate 
in any narrow spirit, but pointed out the difficulties in the way of 
including in the Commission's duties the handling of German crimes against 
Gorans in Germary. Ho, (the Chairman) should like to remind the 
Commission that the vast majority of tho crimes committed against the Jows 
fell within the Commission's toms of reference because they had been 
carried out in occupied territory such as Poland, or because the victims 
were non-Germans, 

/ 

A further letter by Mr. Eden, dated 8th November 1944, was received 
from the Foreign Office, confirming the attitude taken in the Lord 
Chancellor's letter dated 23rd August 1944. It £ated: 

" The views ,of the ar Cabinet on your letter of the 31st May ’.rare 
communicated to your C'xmission in the letter from the Lord Chancellor to 
yourself as Chairman on the 23rd ..must 1944. The fourth paragraph of 
that letter dealt vdth the suggestion put forward by the Commission as to 
atrocities committed on racial, political or religious grounds in enemy 
territory. In that letter, after stating the view then held, the Lord 
Chancellor went on to say that His Majesty's Government would give further 
consideration to this question. I am therefore -writing to let you know 
that His Majesty's Government adhere to the views as stated in that letter. 
The majority of these atrocities will have been committed against enery 
nationals; if committed against Allied nationals they are within your 
Commission's terns of reference already. I think it is clear from the 
letter tha,t there was no intention to exclude atrocities on these grounds 
in enemy territory if they in fact came within the category of war crimes, 
but you were clearly raising the wider issue. His Majesty's Government 
do not - as was stated inthc letter, - -wish to preclude the Commission 
from collecting any evidence which they feel -would be of value in relation 
to the general extermination policy -which has undoubtedly been carried out 
in occupied territory in circumstances which constitute war crimes. 

* " Apart from other considerations His Majesty's Government feel that 
the progress of the wd T has made the war criminal question one of some 
urgency, end it would be a mistake for the Commission to undertake this 
additional and heavy burden. It is unnecessary to say that His Majesty's 
Government sincerely hope that those who have been responsible for these 
atrocities nay one day have the punishment which their actions deserve. " 

3) On Ihc 12th Junr 1944, President Roosevelt made a statement containing, 
inter alia, the following, paragraphs: 

" .This n'.tion is appalled by the systematic persecution of helpless 

minority groups by the Nazis. To us the unprovoked murder of innocent 
people simply because of race, reliious or political creed is the blackest 
of all possible crimes. Since th- Nazis bo van this campaign many our 
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citizens in all walks of life and of 11 political and religious pursuaaions 
have expressed our feeling of repulsion and our anger. It is a natter with 
respect to which there is and can be no division of opinion amongst us. " 

" .....To the Hitlerites, their subordinates and functionaries and 
satellites, to the German people and to all other peoples under the Nazi 
yoke, v/o have made clear our determination to punish nj.1 participants in 
these acts of savagery. ■ In t he none of humanity we have called upon then 
to spare the lives of those innocent people, " 

% 

The then United States Under-Secretary of State, Mr. Grew, said on 
1st February 1945 that the State Department nlan calls "for ;thc punishment 
.....for the whole broad criminal enterprise, including offences wherever 
committed against .....minority elements, Jewish, and other groups and 
•individuals", . _. _ . . 

4) In the House of Commons on 4th October 1944, in reply to a question 
asking that the names of those responsible for crimes against German 
democrats and anti-Nazis, such as the murder of 7,000 internees in 
Buchenwald concentration camp, should be added to the list of war criminals, 
Mr. Eden said: 

" Crimes committed by Germans against German, however reprehensible, 
are in a different category from war crimes and cannot be dealt with under 
the same procedure. His Majesty's Government have this matter under 
consideration, but I am not in a position to make any further statement 
at present. " 

, 1 t 4 

In reply to- a further question a r to whether the murder of anti-Nazi 
Germans in Germry was not jurt r. criminal as the murder of other anti- 
Nazis elsewhere, Mr. Eden said: • • . . 

" I was not trying to measure the degree of the reprehensible irydny of 
these deeds; all I was saying was that. it. was not a war crime in the 
sense other crimes that are being coj.mdttod, and other means would have 
to be found for dealing with it. " 

Finally, in reply to a question by Mr, Silverman as to whether the 
terms of reference of the War Crimes Commission should bo widened so that 
all these matters could be dealt with by exactly the same procedure, Mr, 

Eden said: 

" No, Sir. Wo really have given some thought to this. I cannot 
agree with r.y Hm.Fri-ld about widening the werk of the War Crimes 
Commission; they have a very definite and circumscribed task, I agree, 
however, about the offensiveness of these crimes; all I soy is, that 
they must be handled in some other way. " 

In the House of Commons on .Jlat January 1945, the then minister of 
State, Mr. Richard Law stated, in reply to a question: 

" Crimes committed, by Germans against Germans are in a different 
category from war crimes and cannot be dealt v/ith under the some procedure. 
But in spit- of this, I can assure r.iy hen. Friend that His Majesty's 
Government will do their utmost to ensure that these crimes do net g - ) 
unpunished. It is the desire of His Majesty's Government that the 
authorities in pest-var Gerntar^ shall mete out to the perpetrators of 
these crimes the punishments which they deserve, 

" Tho authority o to -high I refer ro the authorities ./ho will be 
in control in Germany when the w r coir«_s tc an end. I taink I can 
leave it to my hon. and 1.earned Friend to imagine who those authorities 
will be. " 









5) In view of the quotations fren Commission documents, recommendations 
from semi-official bodies like the London International Assembly and from 
the quoted official statements of spokesmen of the ^Sritish and . ncrican 
Govcrnr,ents, it is not difficult to conclude that .art. 6(c) of the Charter 
of the International Military Tribunal and its corollaries, particularly 
Law. ITo, 10, arc the outcome of the deliberations of this Commission, and 
similar discussions in other quarters. 


IV, Crimes against -Humanity in recent basic documents. 


The following documents contain provisions regarding crimes against 
humanity; i 1 

* 

1) the Charter of the (European) International Military Tribunal, 

2) Control Council Lav/ No, 10, 

• ♦ f • ‘ 

3) the Charter of the International Military Tribunal for the Far East, 

«n * 

'It may be rioted, in this connection that the Austrian "Constitutional 
Act concerning War Crimes end other National Socialist Misdeeds", which 
was enacted on 26th June, 1945, i,e, before the conclusion of the Four- 
Pov.;er Agreement dated 8th .aigust 1945, contains, in section 1 (2) a penal 
sanction for "acts repugnant to the natural principles pf humanity against 
other persons 1 1 (i.e. other than enory conbatants and civilian populations 
of occupied territories,) 

1) The Definition of Crimes against humanity in the Charter of the 
(European) International Military Tribunal. 

(A) /art,6, of the Charter annexed to the Four-Power Agreement of 8th 
august 1945 provides that the international Military Tribunal shall have 
the power to try and punish persons who, acting in the interests of the 
European Axis countries, whether rs individuals or as members of 
organisations, committed any of the following crimes: • 

» 4 

(a) crimes against, peace. 

(b) war crimes ..... 

(c) crimes against humanity, namely, murder, extermination, 
enslavement, deportation and other inhumane act3.committed 
against any civilian population, before or during the war; 
or persecutions on political, racial or religious grounds 
in execution of or in connection with ary crime within the 
jurisdiction rf the Tribunal, whether or not in violation 
rf the domestic lav/ of the country where perpetrated. 

• s 

(B) From the text the following can be gathered: 


(a) in order to fall under Art. 6 (c) a crime must have been 
committed by persons acting in the interests of the European 
Axis countries; 

(b) it is irrelevant whether the crime was committed by an 
individual as ouch cr by a oer3on as i. member of an 
organisation; 


(c) them, are two types of crimes against hu.lanityr 

crimes of tho "murder-type", n jvly, ..urderj extejrmination, 
enslavement, deportation nd other inhumane acts, and 
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"persooutians". 

In th j i.:. form • •, i,<. th .ore serious type, tho 

( 'i .rtu- • rrvid'js that th- y . .1 •. t h /o h.cn c. mmitted against 
any oiviiirn -opulati an. This . x '.ns that (l) crir.es 
couuitl d .-.inst ilit-.r” forces 'V- rut side tho scope of 
the - rovisi n; (?) . in -1<- and iscl ted - etc corx.ittod 
a-winet individuals r lco outside th-. scope. Tho 
wordinc "civilian pu ail tio " clearly indicates that a 
lnr vr body of vietins is visualised. (3) The nationality 
of th- civilian population affected is irrelevant. (ary. 
"any" civilian -opulation). A he tem, therefore, includes 
crime? both a ninst Hied and against on* ,.y nationals. 

s. far as allied civilian populations -ire the vie tins, the 
crir.- f 11;- both under --rt 8 (b) and --rt.6 (e). 

( t It is irrel vant whether a crime f the "rvurdcr typ* " has 
been cor. .itted b for or during the war. 

(f) Nith regard to "p t: rs. cations", the Charter provides that, 
in order to fall under the amvision, two conditions rust 
be ernplied with: (l) the nersccution . ust have been 
com itted on oolitic 1, racial or religious grounds, and 
(?) in • xecution-f, or in connection with any crine within 
th- jurisdiction of the tribunal. 

(g) Th-.- word "persecutions" covers activities Allah are less 
<*rnv-. than murder, ::t rminntin, enslavement, deportation 
and ti. r Inhuman- acts.. Persecutions are distinguished 
fro;- thec nor . .rious typ r, of crimes against hurnnity 
in that they f .el und- r the provision only if they were 
on*; -itt. d on car tain grounds (political, racial or 

r ligious) .nd in execution of or ir. connection with 

•-ith r u crime ar.-d.n~t peace, or . war crime in the narrower 

sense, oi- a crir.< against humanity of th* i.urder type. 

(h) The last para raph :-f ,.rt,6, provides that leaders, 
rrvnnisero, instigators nd accomplices participating in 
the formulation ere cut ion of cordon plan or conspiracy 
tc com:It -.ny of th- for. oin crimes (which include 
"crin s against hur nity",) tire responsible for all acts 

p rfrrn.by ny r rront. in xecution of such plan, 
ir this provision stipul .tinr th.- vicarious liability of 
1 aderr , r avi s- rr., tc. , it oe.n b- -uthcred ths.t the 
1- l-.i’s ■ n-1 ora Miners ny r> s; onsibl- for acts performed 
by third persons. No thin;- is sail -.out the responsibi¬ 
lity -the notuol performers, but it. seams to be i-..plied 
th t ' h perp-tr. tor - x Iso criminally liable though 
t!ie .. art r it; If in vnoral .nd this provision in 
partic-'lar, .Is nly wit! p-.rsens r aponsP-l on the 
high level 

This is horn* ■ t r.” t 'ontrol Council Lav/ N .10, 

(■ ilitary Gov rrmvnt G z tte, No,5* p.V>) which ...as .-ass-, a 
tc "ivi. effect, int. r lia, to th- London t. ej.usnt -f 
8th ..uyust 

(i) It. i.; xpr ssly i tat d i . • • for th qu : t.ion whether them 
is a punish:'."l . crime w-dnst humanity, it is irrel v nt 
•/heth-..r r not it has b ..n comiitted In violation >f tho 
com ' t io 1 ./ of the country r perp tr ti. This 

. nr that the del • ndart c- nnot successfully el- -.a th t he 
. . .'.lova ' 1 tr art dt or in. by th- 1 w of ti t. rritcry 
r H v s ecu itt- 1. Co:.pii nc«. 1th unicar 1 law 
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is no defence to a charge for a crime against humanity. It 
is submitted that thi3 is only one application of the general 
. rule permeating the modern la .7 *..f war crimes that superior 
order is no defence, if the order is illegal. Art. 6 (c) of 

the Charter provides in effect that superior order is no 
defence even in cases where the illegal order or, for that 
matter, the illegal permission is given in the form of a 
municipal enactment. Here the Charter expressly lays down 
the supremacy ox International law over municipal law. 

2) The definition of Crimes against Humanity in the Control Council 

Lav/ Nq.iq, 

The assumption made above (1(h)) about the criminal liability not only 
of the planners and instigators, but also of the actual perpetrators, is 
borne out by ..rt,Il(l)(c) of the Control Council Law No.10. 

In Lav/ No,10, the definition of crimes against humanity 
roughly,taken from the Charter of the International Military 
preceded by the words "atrocities and offences including but 
to ..." Hero, expressly, the perpetration of the individual 
and offences is declared a punishable offence. The actual 
follows: 

" Each of the following acts is recognised as a'crime: 


which is, 
Tribunal, is 
not limited 
atrocities 
text is as 


(») 

(b) 


(c) Crimes against Humanity. .atrocities ana offences, including but 
not limited to murder, extermination, enslavement, deportation, 
imprisonment, torture, rape or other inhumane acts committed 
against any civilian population, or persecutions on political, 
racial or religious grounds whether or not in violation of the 
domestic laws of the country where perpetrated. " 


It will be noted that as far as "persecutions" are concerned, the 
second of the two conditions contained in the Charter (supra 1(f)) is’ 
dropped f^r the province of the local law • as intended for the territory 
of G.rmany, This means that to be a crime against humanity, within the 
, meaning Lav/ No,10, it is not necessary that the persecution was committed 
in execution of or in connection ./ith a crime against peace, a war crime 
or a crime against humanity of the murder type. 

The fbove quoted prevision to the effect that domestic law is 
irrelevant fer the question whether or not a crime against humanity has 
been committed applies also under Law N o .10. 

3 ) Crimes against humanity according to the Charter of the 

International i'dlitaryTribunal x'or th<. F-r Hast, 

Art,6. of the Charter of the International Military Tribunal for the 
Far East (established by Special TVoclamr.tion of General AlacArthur, Supreme 
Commander fer the allied Powers - see Doc. C. 182) is framed on the pattern of 
art.6, of the Charter of the (European) International military Tribunal. 

The differences ore as follows; The. provision that the accused person must 
have been " cting in the .interests of the European Axis Countries", docs, 
of course, net appear in the Far Eastern Ch rter. The latter speaks of 
"Far Eastern war criminals". 



I 
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The definition of crimes against peace differs insofar as the Far 
Eastern Charter speaks of the 'waging of declared or undeclared war of 
aggression" and adds International law, obviously International customary 
lav/, to International treaties, agreements or assurances. 

Ver crimes in the narrower sense are in the Far Eastern Charter callod 
"conventional war crimes"., namely violations of the laws and customs of war. 
The illustrations contained in Art. 6 (b) of the European ^hartor are 
omitted. 

The definition of crimes agrdnst humanity in the Far Eastern Charter 
differs only in that religious grounds of persecutions are omitted. 
Persecutions on political and racial grounds are crimes against humanity 
both in Europe and in the For East. Persecutions on religious grounds 
are punishable only.under the European Charter. 

4) Delimitation of crimes against humanity from other types of crimes. 

Vito have now to attempt to distinguish crimes against humanity within 
the- meaning of the instruments annlysised above, from other types of crimes. 
This task, again, is three-fold because crimes against humanity .must be 
distinguished from 1) crimes against peace, 2) war crimes in the narrower 
sense and 3) simple or comrn crimes punishable under municipal criminal law. 

In order to attempt this delimitation it is necessary to keep in mind 
that in a oertain general sense, every crime, or nearly every orimp, is 
inhumane and therefore a crime against humanity. What greator crime 
against humanity can be conceived than the planning, preparation, initiation 
and waging of a war of aggression? If the documents analysised distinguish 
crimes against humanity from crimes against peace, they obviously use the 
former term not in its general connotation, but in a limited technical sense. 
* 

Moreover, what can be considered more inhumane and a greater crime 
against humanity than the violation of the’ lav/s and customs of war and 
particularly the type of violations enumerated in art. 6(b) of the (European) 
Charter. 

Reference has already been made’(supra Il(l)) to the Preamble of the 
Fourth Hague Convention where it has been stated that the laws of humanity 
are the basis and the source of the laws and customs of land warfare. 

This, in connection with ^rt.6(c) ("any civilian population") leaves no 
room for doubt that crimes committed .against the civilian population of 
occupied territory are both violations of the lav/s and customs of war 
(Art.6(b)) and crimes against humanity (Art.6(c)). ‘'here enerry combatants 

are the victims of a crime - irrespective of whether or no the crime is an 
"inhumane act" - we are faced with a war crime in the narrower sense, nrt 
falling under the notion of a "crime against humanity", 

5) Strictly speaking also most of the common crimes of the municipal law 
of.civilised nations offend somehow or other against "humanity". There 
can be no doubt that homicide (murder, manslaughter) is also an offence 
against humanity in this non-technical sense. The same.applies to causing 
grievous bodily harm, assault, sexual offences and the like. Also among 
the com.ion crimes against property, there are 3uch as may be considered 
inhumane, e.g. robbery, arson. 

Drawing the distinction between crimes against humanity and ordinary 
common lav/ crimes is particularly difficult, because the definition of 
crimes against humanity contained in the Charter enumerates roughly 
speaking, only acts which are visited by punishment under the criminal 
law of all civilisee nations, but also speaks of "other inhumane acts" a 
phras which in this connection is tautological. ^An inhumane act is a 
crime against humanity.) The solution prob bly is that "inhumane" 








common crimes become crimes against humanity, if by their purpose or 
magnitude they becone the concern of foreign Pov/ers and, consequently, 
the concern of International lav/. 

■“ further difficulty lies in the fact that the Charter expressly 
stipulates that is is irrelevant whpthcr an act violates the lex loci. 

It has been shown in previous papers (e.g. in Doc.C. 156 , Report on 
the case of Sepp Dietz) that the tern "'.far crime" in the wider sense 
comprises crimes against peace, war crimes, violations of the lav/s and 
customs of war and crimes against humanity, but it follows on the other 
hand from what has been said above that the term "crime against humanity" 
comprises also violations of the laws and customs of war committed 
against the civilian population and that the phrase "crime against 
humanity" used in a non-tcchnicol sense, covers also crimes against 
peace, war crimes also if committed against combatants, and ordinary 
common crimes punishable in municipal criminal lav/. 

%« < ' 1 » r 

V, The Nuremberg Indictment and Proceedings, 

1) It remains to examine whether the Nuremberg proceedings up to the 
present stage, throw any additional light on our problem. 

In assessing the indictmont and the speech of Mr.Justice Jackson in 
opening the case for the prosecution regarding crimes against humanity, 
we must be careful to keep in mind that these pronouncements were not 
made by the Committee of ^osecutors or by Mr. Justice Jackson in ary 
legislative or judicial capacity. The Four-Power Agreement itself was 
signed on behalf of the four Contracting Powers as on instrument laying 
down provisions of law. ^hc charge, on the other hand,was presented on 
behalf of the some governments,but not in their law giving capacity, but 
in their capacity of a party to judicial proceedings. 

That the .me-rican representative both in concluding the law making 
agreement and in presenting the cr.se of the prosecuting party happened to 
be the seine person, (Mr.Justice Jackson), docs not alter this position. 

In the case of Great Britain, France and the U.S.S.R., even the persons 
wore different. 

« 

The indictment and Mr,Justice Jackson's speech, to which reference 
will be made below, is therefore nothin'- but the statement of the view 
of one party in judicial proceedings. 

2) Vith this proviso reference may bo had to Count 1+ of the Indictment 
Cnd. 6696 . In paragraph X, (statement of the offence), it is stated that 
the plan to commit crimes against humanity as defined in Art.6(c) in 
Gemary, and in the occupied territories, involved, among other things, 
the murder and persecution of all who were or who were suspected of being 
hostile to the Nazi party. 

These method^^nd crimes constituted, inter alia, violations of 
intern"! penal lav/s,/cf the general principles of criminal law as derived 
from the criminal law of all civilized nations. It is also said that the 
prosecution will rely upon the facts pleaded under Count 3, as also 
constituting crimes against humanity, which means that the prosecution 
considers war crimes in the narrower sense falling also under the notion 
of crimes against humanity. The following examples of crimes against 
humanity are given in the indictment: • 

imprisons nt of arsons without judici. 1 process, 

holding them in prrtootive custody and in Concentration Camps, 

subjecting them to persecution, degradation, dospoili.iont, 
enslavement, torture and murder, 
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establishing special courts to carry out the v/ill of the conspirators, 
permitting favoured branches or organs of the State and Party to 
operate outside the ranee even of notified lav,-, 
persecution of the Jews, 
confiscation of their property, 

ordering by the Chief of the Gestapo of anti-Jcwish demonstrations 
all over Germany, 
destruction of Jewish property, 

• gassing of Jews. ■ 

'•among individual crimes the indictment cites as crimes against humanity 
the murder of the Austrian politician, Dollfuss, and the imprisonment of 
the Austrian politician Schuschnigg, the murder of the German politicians 
Breitscheid and Thaclnann, and the imprisonment of Pastor NienJSllor, The 
mentioning of Dollfuss is interesting because Dollfuss was at the time of 
his death the dictator(Prime Minister! of an independent State, which was 
itself organised on Fascist lines and closely allied to Fascist ^taly. 

The mentioning, in the indictment, of the imprisonment of Schuschnigg, 
shows that an offence committed against the citizen of a country not under 
bllipcrent occupation is considered as falling under the term of a crime 
against humanity. Breitscheid, Thaelmann and NiemBllor are examples of 
the persecution of Sccial-Demccrnts, Communists and Churchmon of German 
nationality constituting crimes against humanity, 

3) Mr. Justice Jackson, in his introductory speech delivered at Nuremberg 
on the 21st November 1945, stated: "7c charge guilt on planned and intended 
conduct that involves'moral as well as legal wrong. /aid wo do not mean 
conduct that is a natural and human, evenif illegal, cutting of corners, 
such as many of us might well have committed had we been in-the defendants' 
positions. It is not because they yielded to the normal frailties of 
human beings that we accuse them. It is their abnormal and inhumane 
conduct which brings them to this bar." 

He also said: "That attack upon the peace of the v/orld is the crime 
against international society which brings into international cognizance 
crimes in its aid and preparation which otherwise night be only internal 
concerns". In (baling with the Nazi party programme of 1920, Mr,Justice 
Jackson pointed out that it declared that no Jew or any person of non- 
German blood could be a member of the nation, such persons were to be 
disfranchised, disqualified from office, subject to the alien laws and 
’ entitled to nourishment only after the German population had first been 
provided for. Under the heading "The consolidation of Nazi Power", Mr. 
Justice Jackson proposed to consider the steps "which embraced the most 
hideous of crimes against humanity, to which the conspirators resorted 
in perfecting, control of the German State, and in preparing many-for 
the ag' rcssive war indispensible to their onds". In describing the 
conmi' ting of crimes against hur.rnity prosecuting counsel mentioned the 
decree suspending the guarantees of individual liberty contained in the 
Weimar Constitution, Mr. Justic Jackson quoted a document emanating 
from Col.Gen.von Fritsch, wHo said in 1938, that shortly after the first 
war he come to the conclusion that the Nazis would have to be victorious 
in three battles if Germany were to become povrerful again. 

l) The battle .against the working class, 

2} the battle against the Catholic church, 

3) the battle against the Jews. 

" The warfare against these elements was continuous. The battle in 
Germany was but a practice skirmish for the v/orld wide drive against 
then. Here in.point of geography and of time are two groups of crimes 
against hum/nity - one ./ithin Germany before and during the war, and 
one in occupied territory during the war. But these two are not 
separate in Nazi planning. They are a oontiriuous unfolding of the Nazi 


plan to exterminate peoples and institutions which might serve ns a focus 
or instrument for overturning their "new world order" at any time or 
place. " 


Mr. Justice Jackson proposed to unfold to the court the prosecution's 
proof regarding crimes against humnnity according to Gen.von Fritsch's 
classification. 

In connection -with "the battle against the working class",'the 
prosecution mentioned the dissolution of the free trade unions, the 
confiscation of ttmir funds, the establishment of the German labour front, 
the appointment of ‘trustees of labour", and the elimination of the 
association character of the employers and trade associations. 

With regard to crimes against humanity, committed by persecuting the 
churches, Mr.Justice Jackson pointed out that it is not because the Nazis 
themselves wore irreligious or pagan,but because they persecuted others 
of the Christian faith that they became guilty of crime and it is because 
the persecution of the churches was a step in the preparation of aggressive 
warfare that the offence became one of international consequence. A 
secret decree by Martin Bormann of June 1941 on the relation of 
Christianity and National Socialism was quoted. An organised demonstration 
against the Bishop of Rothoriburg was given as an example of a crime against 
humanity in connection with the battle.against the churches. Further 
examples given were the conflicts within the Protestant Church, the sending 
of Pastor Niemttller to a concentration carp. Further, the violation of 
the concordat wiih the Holy See was adduced,, consisting of persecutions of 
the Otholic Church, its priesthood and members and the suppression of 
church schools and educational institutions. 

With regard to crimes against humanity, committed against Jews, the 
American Chief Prosecutor said: "What wo charge a; ainst these defendants 
is net those arrogances and pretensions which frequently accompany 
intermingling of different races and peoples and which ere likely, despite 
the honest efforts of Government, to produce regrettable crimes end 
convulsions. It is our purpose to show plans a.nd designs to. which all 
Nazis were fanatically committed, to annihilate all Jewish people." 

After having given an outline of the innumerable crimes committed 
against Jews, the American Chief Prosecutor discussed terrorism as a 
preparation for the war, He said: "How a Government treats its own 
inhabitants generally is thought to be nev concern of other Governments or 
of internat. onal scoiety. Certainly fewoppressions or cruelties would 
warrant the intervention cl* foreign Powers. Hut the German mistreatment 
of G mans is now known tc pass in magnitude and savagery ary limits of 
wh°t is tolerable by modern civilization. Other nations, by silence, 
would take a consenting part in such crimes. These Nazi persecutions 
moreover, take character as international crimes because.of the purpose 
for whioh they were undertaken.! The puroose, as we have seen, of getting 
rid of the influence of free labour, the churches and the Jews was to 
clear their obstruction to the precipitation of aggressive war. If 
aggressive warfare in violation of treaty obligations is a matter of 
international cognisance, the preparations for it must also be of concern 
to the international community. Terrorism was the chief instrument for 
'securing the cohesion of the German people in war purposes. Moreover, 
these cruelties in Germany 3^rvod as atrocity practicos. to discipline 
the membership of the criminal organisation to follow the pattern later 
in occupied countries." 

Later, Mr.Justice Jackson said: "Under the clutch of the most 
intricate web of espionage and intrigue that any modern >tate has 
endured, the persecution and tortmv of a kind that has not been visited 
upon the world in many centuri a, the elements of th<. German population 
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which were both decent and courageous were annihilated. Those which v/ero 
decent and v/eak v«r<e intimidated,". Hr. Justice Jackson went on stating 

that the Nazis not only silenced discordant voices, they created positive 
controls as effective as their negative ones. Propaganda on a scale 
never before known stimulated the party and party fomr.tions with 
permanent enthusiasm, 

Hr.Justice Jackson also 3aid: "The fourth count of the indictment is 
based on crimes against humanity. Chief among these are mass killings of 
countless human beings in cold blood, I'oes it take these men by surprise 
that murder is treated as a crime?...," 

VI, Summary, 

The law as laid down in the basic documents raid as explained in tie 
course of the Murembcrg proceedings, which is at present in progress, is 
capable of being summarized by the following propositions: 

1) "Crimes against humanity" are •ffonces committed against civilian 
populations, 

2) Crimes comittod against combatants are outside the scope of the 
notion. 

3) Crimes against humanity may consist in violations 

either of the laws and customs of war, 
or of positive municipal provisions of criminal law, 
or of the general principles of oriminal lav/ as derived 
fran the criminal law of '11 civilised nations. 

V) Isolated offences dc not fall within the notion. A greater number 
of victims or a greater number of acts of the siir.ie pattern is 
necessary to constitute a crime against humanity which thereby 
boornes a concern of foreign States and, consequently, of 
Internatirnal law. 

• . 

5) There .ore two different types of crimes against humanity: 

(a) crimes of the murder type, (murder, extermination, enslavement 

deportation and other inhumr.no acts). The words "other 
inhumane acts" cover only serious crimes of a character 
similar to murder, extermination, enslavement and deporta¬ 
tion - eiuKlen generis rile of interpretation; 

(b) persecutions, (on political and racial, in E urope also 
religious, grounds.) 

6) Crimes of the .murder type are crimes against humanity, if committed 
by persons acting in the interest of the European ocis countries or 
by "Far Eastern war criminals". 

This condition does not apply in the local law of Germany* as laid 
down by Law Mo, 10 for criminals other than .major war criminals. 

7) "Persecutions" constitute crir.ms against humanity only if perpet¬ 
rated on political and racial (in ^urope also religious) groiands. 

In the case of the major war criminals it is a further condition 
that 'persecutions" be , in execution af or in connection with • 
crime within tlv. jurisdiction of an International Military 
Tribunal, (i.c-. crimes gainst peace, violations of the laws and 
customs of war, crimes against p. >ce of the iurder tyoe,) 







The nationality of the victims is irrelevant. 

it is irrelevant whether a crime of the murder type has been 
committed before or during the v/ar. 

Though thi3 is not expressly stated as to "persecutions" it is 
submitted ttyr.t it is also irrelevant whether persecutions have been 
committed bofore or during the var. 

Not only the ringleaders, but also the perpetrators of crimes against 
humanity are criminally responsible. 

It is irrelevant whether or not a crime against humanity has been 
committed in violation of the lex loci. 

crime against humanity can be committed by enacting legislation 
which orders or permits crimes against humanity, e.g, unjustified 
killing, deportations, racial discrimination, suppression of civil 
liberties, etc,* 









m/34. 

29th March. 1946. 


UNITED NATIONS WAR CRIMES COMMISSION. 
COMMITTEE III. 


General Propositions defining the terra 
"crimes against humanity, 11 

(Revised text of the summary of Doc.IIl/33 embodying 
the results of the discussion in the Committee III 
meeting of 26th March, 1946,) 

7 i : 

By Egon Schwelb, Legal Officer. 


1) Under the basic documents (Charter of the International Military 
Tibunal annexed to the Pour-Power Agreement of 8th August 1945; the Control 
Council Law No,10; the Charter of the International Military Tribunal for 
the Par East) there are two different types of crimes against humanity: 

(a) crimes of the murder type, (murder, extermination, enslavement 
deportation and other inhumane acts). ‘ The words "other 
inhumane acts" cover only serious crimes of a character 
similar to murder, extermination, enslavement and deportation - 
eiusdem generis rule of interpretation; 

(b) persecution!! (on political and racial, in Europe also 
religious, grounds.) 

2) According to the text of the basic documents crimes against humanity 
may consist in the violation 

either of the laws and customs of war, 

or of positive municipal provisions of criminal lav/, 

or of the general principles of criminal law as 

derived from the criminal lav/ of all civilized 
nations. 

Note: In a purely scientific system violations of the lav/s and 

customs of war should not be included in the term "crimes 
against humanity", which should be restricted to such 
offences as do not fall under the term of violations of 
the laws and customs of war. 

I 

3) Crimes of the murder t pe are crimes against humanity, if committed 
by persons acting in the interest of the European Axis countries or by 
"Far Eastern War Criminals". 

This condition does not apply in the local law of Germany as laid 
down by Law No,10, for criminals other than major war criminals. 

' 

4) Under the terms of the Charters of the International Military 
Tribunals "crin^s against humanity" of the murder type are offences 
committed against civilian populations. 

Crimes against combatants are outside the scope of this type of 
crime. It is doubtful whether this restriction also applies to 
persecutions. 
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Note; Regarding cases falling under the Control Council Law N o .10, 
it has been argued that this restriction is not applicable, 
the enure ration contained there being not exhaustive, but 
only exemplary. On the other hand, it could be said also 
for Lav/ No. 10, that the v/ords ''including but not limited to" 
refer only to the enumeration of types of atrooities and 
offences all of which must be committed "against any 
civilian population". 

5) "Persecutions" constitute crimes against humanity only if perpetrated 
on political and racial (in Europe aiso religious) grounds. In the case 
of the major war criminals it is a further condition that "persecutions" 
be in execution of or in connection with any crime within the jurisdiction 
of an International Military Tribunal.(i.o. crimes against peace, 
violations of the laws and customs of war, crimes against humanity of the 
murder type.) 

6) Isolated offences do not fell within the notion. Only crimes v/hich 
by either their magnitude and savagery, or by their great number, or by 
the fact that a similar pattern i3 applied at different times and places 
endanger the international comunity or shock the conscience of mankind 
warrant the intervention of states other than that on whose territory the 
crime has been committed. Only crimes on such a scale are a concern of 
International law* 


O 


7) The procedure in cases of crimes against humanity committed on 
allied territory and/or against allied citizens must necessarily be dif¬ 
ferent from cases of crimes against humanity committed on enemy territory 
against non-allied subjects. 

4 

8) It is irrelevant whether a crime of the murder type has been 
committed before or during the war. 


Though this is not expressly stated as to "persecutions" it is 
submitted that it is also irrelevant whether persecutions have been 
committed before or during the war. 

r - 

9) The nationality of the victims is irrelevant. 



Note; See note to proposition 2. 

10) Not only the ringleaders, but also the perpetrators of crimes against 
humanity are criminally responsible. 


11) It is irrelevant whether or not a crime against humanity has been 
committed in violation of the lex loci. 

12) A orime against humanity can be committed by enacting legislation 
which orders or permits crimes against humanity, e.g. unjustified 
killing, deportations, racial discrimination, suppression of civil 
liberties, etc. 
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29 th March, 1946. 


Committee III, 

Tho Czechoslovak Case No« 2677 
(Brassier and others ) 


I* On March 19th, 1946, the Czechoslovak National Office submitted to 

the United Nations Mr Crimes Commission a charge against HauptnAnn Brassier, 
Dr. 7/ohlmnn, F. Mayar and Rudolf Bruin alleging terrorism and plunder of 
private property, committed in September, 1939, and later, in London and in 
Bohemia. 

I 

II. The "Particulars of Alleged Crime" are as follows: 

"The Czechoslovak citizen, Bedfioh Tanzer ovmed the tannery "Nynta- 
Tanzera Syn" at Zlonice in Bohemia and in Prague. He emigrated to tliis 
country from Czechoslovakia on 14th March 1939 and also tried to get his 
family from Czechoslovakia to this country. 

"He got in touch with F. Mayer, Holstorhauserstrasse 62, Essen, 

Ruhr, or Berlin, Steglitz, Pesckestrasse 17. Mayer vas at that time in 
London as a German agent and had his office with thi Commission Agency, 

Edge & Co., Ltd., Hanover Square, 1. Hayer invited Hr. T&nzer to a 
meeting in the hotel Mount Royal in London in September 1939, there Hayer 
introduced to Mr. Tanzer the following persons: , 

1 

Hauptman Brassier, a German officer who protended to 
be a representative of the Reioh Protector von 
Neurath and a good friend of Stroicher; 

Dr. V/ohlman, lawyer in Dresden, and 

Rudolf Brunr.i, a tanner from Germany. 

"All tho accused made proposals to Mr. Tanzer for transferring all 
his properly in Czechoslovakia to Brunr.i end threatened reprisals against tho 
members of his family and against his gonoral manager and his family in 
Czechoslovakia if he -would not agree. 

"Hauptman Brassier behaved most aggressively during the negotiations. 

".*11 the accused stressed they were stem Nazi supporters and that 
they played an ir.portant part in the Nazi Party. 

"Finally, the accused enforced on Mr. Tanzer the signing of an 
agreement draft about transferring all his properly ±0 Brurran, in which oasa 
the members of his family would be enabled to emigrate from Czechoslovakia 
with certain belongings. Tho accused ; dd»>d that the Gorman authorities in 
Czechoslovakia had to approve the draft and then the negotiations bad to bo 
finalised. 


"Due to tho outbreak of Mr the. negotiations were not concluded. 
They were, at a later date, renew d in Prague in the *bsence of Mr. Tanzer. 
Great pressure vas put on the members of the family of Mr. Tanzer in Czecho¬ 
slovakia anu finally the whole properly YA 3 taken over by Rudolf Brumn and 
a partner of his, a Sudeten German by name of Honig. 

"Brume allegedly committed suicide in 1943, but this report doos 
not appear to b- confirmed." 
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III. In its meeting held on liarch 28th, 1%.6, Committee I adjourned tho 

qasa. 

As far as the alleged offences committed after tho outbreak of 
v/ar in Czechoslovakia are concerned, the oase v/as adjourned for further 
information to be furnished by the National Office. 

As far as the proceedings in London in September, 1939> are concerned 
the case v/as referred to Committee III to advise whether or not the facts 
alleged should be considered as crimes against humanity’, and for what reasons. 
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4th April. 1946. 

UNITED NATIONS WAR CRIMES COMMISSION. 

COMMITTEE III. 


Case of the Alleged Alsatian Deserters, 

Additional Information (2) 

The following is an excerpt from a minute received by Sir Robert 
Cralgie from the Foreign Office in regard to the absence of law for the 
formal annexation of Alsace-Lorraine by Germany. 

" It may be taken as certain that there is no Reich law incorporating 
Alsace and Lorraine in the German Reich. There is no trace of such a 
law in the standard collections. It is stated in the 1942 and 1943 
editions of the Jahrtuch der Weltpolitik, Ifeutsches Auslandswissentsohaft 
liches Institut, Berlin, that "formelle Eingliederung" of the newly 
acquired Western territory would take place after a victorious end of 
the war. 

" There is no trace of a general conferment of German nationality on 
the inhabitants of Alsace and Lorraine, and, as Dr.Schwelb states, the 
question was regulated by the Orders of 20 January, 1942 and 23 August, 
1942. 

" Dr. Schwelb in his paper of 19 March 1946* (page 4, last sentence 
of the first full paragraph) says: "The acquisition of German natidnality 
was to take effect from the day of joining the Wehrmacht or Waffen SS or 
from the recognition as a reliable German, as the case may be". The 
German text of the words underlined is "mit dem Tags des Eintritts in die 
Wehrmacht rder Waffen SS". It may make some difference in individual 
cases whether "Eintritt" is defined as "the date of receiving call-up 
papers", or "date of entiy into barracks", " 


x Special Ad Hoc Committee 'paper (for the consideration of the case 
of the alleged Alsatian deserters, Additional, Information.) 
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24th April. 1946 


UNITED NATIONS WAR CRIMES COMMISSION. 
COMMITTEE III. 


Prqfeasor Goodhart on "Crimes Against Humanity". 

In connection with the general discussion of the notion of 
crimes against humanity, (Committee III Minutes No,7A6 and 
Documents III/33 and III/34), the following paragraphs from 
Professor Goodhart's paper on "The Legality of the Nuremberg \ 
Trials" (a lecture delivered before the Edinburgh University 
Law Faculty Society on 5th February 1946, published in "The 
Juridical Review" of April 1946) are circulated to tho 
members of Committee III for information. 

In his paper, a sunnary of which will be contained in the 
next issue of the War Crines News Digest, °rofessor Goodhart 
is concerned with the jurisprudential questions whether the 
International Military Tribunal established by the Four- 
Ftower Agreement of 8th August 1945, is a legal court in the 
true sense and whether the trials it is conducting can 
property be described as legal trials. 

After examining Counts One to Three of the Nuremberg 
indictment, which deal respectively with the "common plan or 
conspiracy", "crines against peace" and "war crimes", and 
after having established his proposition that these three 
counts are in accord with the established principles of 
International Law, Professor Goodhart goes on to analyse 
Count Four - crimes against humanity - and writes: 

" It is only when we turn to Count Four - Crines Against Humanity - 
that we encounter serious legal difficulty. Insofar as these crimes con¬ 
stitute violations of the lav/s of war there is no juristic problem because 
they are merely the same crimes as those set forth in Count Throe under a 
different name, but novel considerations arise when the acts charged 
cannot be brought within this category. This is true in particular of the 
murders, both before and after 1939, in.the concentration camps of the 
hundreds of thousands of German nationals who were either Jews or political 
opjJbn onts. M International Law is not concerned with the treatment which 

a State metes out to its own nationals, how can such acts, however brutal, 
be considered an international crime justiciable by an international court? 
The answer is that although International Lav/ is not as a general rule 
concerned with the internal affairs of the various States, nevertheless 
these may be of such a special nature as to affect the international 
'community, either morally or materially, and thus become matters of 
international concern. This is not a novel idea, for in the nineteenth 
century there were a number of instances where States intervened to 
protect the nationals of other States, and numerous international treaties, 
unfortunately ineffective, were entered into "for the guarantee of human 
rights. Writing in 1928, Sir Arnold McNair said; "The Law of Nations is 
a product of Christian civilisation and represents a legal order v/hich 
binds States, chiefly Christian, into a community, It is therefore no 
wonder that ethical ideas, some of which are the basis of, and others a 
development from Christian morals, have a tendency to require the help of 
International Law for their realisation". Never was this help so 

urgently required as at the present time. The Charter, in providing that 









the deliberate murder of hundreds of thousands of innocent people was 
punishable as an international crime, was therefore not taking a revolu¬ 
tionary 3 tep because no one can doubt that these acts were contrary to 
the lav/s of every civilised nation. An international system which had 
no means of preventing such outrages against comon decency would hardly 
be worthy of respect. In every federal State the federal government is 
given power to intervene in the affairs of the individual States when the 
local conditions are ouch as to endanger the community as a y/holo. The 
same principle must be applicable to the international community if it is 
to survive. We must recognise, however, that in the past this principle 
y/us of doubtful validity in International Law, and that therefore Count 
Pour is, in a sense, ex post facto in character. But even if this is 
granted, this is not a ground on which the count can be criticized, 
either from the moral or the juristic standpoint, because the acts 
charged in the indictment are 30 contrary to all comon decency that no 
possible excuse for their performance could be advanced. The objection 
to ex post facto legislation is based on t)\c ground that the actor might, 
at the tine when he performed the act, have believed that he vreis entitled 
to perform it, but how could such a belief exist in the caje of wholosale 
murder? To argue thrt the perpetrators of such acts should get off soot- 
froe because at the time v/hen they were committed no adequate legal 
provision for dealing with then had been devised, is to turn what is a 
reasonable principle cf justice in fully developed legal systems into an 
inflexible rule v?hich vrould, in these circumstances, be in direct conflict 
with the very idea of justice on which it itself is based. No such 
inflexible course has ever been followed in English Law because it has 
been recognised that on occasions ex post facto legislation, although in 
principle undesirable, may nevertheless be necessary. If ever there was 
^n instance in which such a necessity existed, then it can be found in 
the concentration camps of Belsen and Dachau. 

" If I have been correct in ry interpretation of the law, then the 
result is that the first three counts arc in accord not only with the 
Charter of the International idilitary Tribunal but also with the 
existing International Law, while the fourth count, although based on a 
novel international principle, is in accord with the principles found in 
every civilized system of law, " 












Universal! 


In the course of the disoussions concerning Doc.C, 174- 
(the first report Committee HI on the Alsatian 
Deserters' case), the question was raised, inter alia, 
whether the doctrine of universality of jurisdiction 
over war crimes was restricted to Anglo-American 
jurisprudence. The problem was discussed in paper 
Miso. No.18. 


The following quotation may serve as a supplement 
thereto. 


" The fact must also be recognized that kings, and those who possess 
rights equal to those kings, liave the right of demanding punishments not 


only on account of injuries committed against themselves or their subjects 
but also on account of injuries which do not directly affect them but 
excessively violate the law of nature or of nations in regard to ary 
person whatsoever". (Grotius, De Jure Belli Ac Ftiois Libri Tres (1612) 


Carnegie Translation 1925, p.5o£) 
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1st May, 1946 


UNITED NATIONS WAR CRIMES CCmUSSION. 
COMMITTEE m. 

General Propositions defining the tern 
"crimes against humanity”. 


(The text contained in this paper replaces the 
revised text of the summary of Doc.IIl/33 embodying 
the results of the discussion in the Committee III 
meeting of 26th March, 194-6, which was contained in 
Doc.IIl/34-. Their-draft appears necessary in view 
of the Berlin Protocol of 6th October 194-5. (see 
Doc. C.193.) ) 


l) According to the basic documents (Charter of the International 
Military Tribunal annexed to the Fcur-Power Agreement of 8th August 194-5, 
as rectified by the Berlin Protocol of 6th October 194-5; the Control 
Council La y/ No.10: the Charter of the International Military Tribunal 
for the Far East,; crimes against humanity may consist in the violation 

either of the laws and customs of war, 
or of positive municipal provisions of criminal law, 
or of the general principles of- criminal lav/ as 
derived from the criminal lav/ of all 
civilized nations. 


Note; In a purely scientific system violations of the laws and 
customs of war should not be included in the term "crimes 
against humanity", which should be restricted to such 
offences as do not fall under the term of violations of 
the laws and customs of war. 

2) Under the basic documents there are two different types of crimes 
against humanity which, with a few exceptions, are subject to the sane 
provisions, namely: 


(a) crimes of the murder type, (murder, extermination, enslavement, 
deportation and other inhumane acts). The words "other 
inhumane acts" cover only serious crimes of a character 
similar to murder, exterminations, enslavement and deporta¬ 
tion - eiusdem generis rule of interpretation; 


0 >) 


persecutions (on political and racial, in Europe also 
religious, grounds.) 


3 ) The crimes described in paragraph 6(c) of the Charter of the European 
Military Tribunal and in Article 5(c) of the Charter of the International 
Military Tribunal for the Far East, are crimes against humanity, if 
comitted by persons acting in the .interest of the European Axis countries 
or by "Far Eastern '.'ar Criminals" as the case nay be. 

This condition does not apply in the local law of Germany as bald 
down by Lav/ No, 10, for criminals thcr than major war criminals. 
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O Under the terns of the Charters of the International Military 
Tribunals, "crimes against humanity" of the murder type are offences 
eormitted against civilian populations. 

Crimes against combatants are outside the scope of this typo of crime. 

It i3 doubtful whether this restriction also applies to persecutions. 

Note; Regarding cases falling under the Control Council Law No,10, it 
lias been argued that this restriction is no.t applicable, the 
enumeration contained there being not exhaustive, but only 
exomplary. On the other hand, it could be said also for Law 
No,10, that tae \v 0 rd 3 "including but not limited to" refer only 
to the enumeration of types of atrocities and offences all of 
which must be ccn.iitted "against any civilian population", 

5) "Persecutions" constitute crimes against humanity only if perpetrated 
on political and racial (in Europe also religious) grounds. In the case 
of the major war criminals it is a further condition that "persecutions" 
be in execution of or in connection with any crime within the jurisdiction 
of an International Military Tribunal, (i.c, crimes against peace, viola¬ 
tions of the laws and customs of war, crimes against humanity of the 
murder type,) 

6) Isolated offences do not fall within the notion. Only crimes which 
by either their magnitude and savagery, or by their great number, or by 
the fact that a similar'pattern is applied at different times and places 
endanger the international community or shock the conscience of mankind 
warrant the intervention of states other than that on whose territory the 
crime has been committed. Only crimes on such a scale are a concern of 
International law, 

7) The procedure in cases of crimes against humanity cor/rxLtted on allied 
territory and/or against allied citizens must necessarily be different from 
cases of crimes against humanity committed on enemy territory against non- 
allied subjects, 

8) It is irrelevant whether a crime of the nugrder type has been 
committed before or during the war. 

Though this is not expressly stated as to "persecutions", it is 
submitted that it is also irrelevant whether persecutions have been 
eormitted before^ or during the war. 

4 

9) The nationality of the victims is irrelevant. 

Note: See note to proposition 1, 

10) N n t only the ringleaders, but also the perpetrators of crimes 
against humanity are criminally responsible, 

11) It is irrelevant whether or not a crime against humanity has been 
conmitted in violation of the lex loci, 

12) A crime against humanity can be eormitted by enacting legislation 
which orders or permits crimes against humanity, e.g, unjustified killing, 
deportations, racial discrimination, suppression of civil liberties, etc. 





J 
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4th ' w a,y. 1946. 

UNITED NATIONS "!A R CRIMES COMj.JSS.ION. 
CCMJTTEE in. 


Paragraphs IV to IX of the- Draft Report on the Alsatian Deserters 1 Case. 
Proposals by the Acting Chairnan of Committal- III.(ErJ/iayr-Hartinj. 


Note; Below there is reproduced, in Part I, a letter 
from Dr. Mayr-Harting to the Secretary of 
Committee III, dated 2nd May 1946, and, in 
Part II, the- text of paragraphs IV to IX of 
Doc,0.174(c) as it vd.ll read when Di^ Mayr- 
Harting's proposals are adopted by Committee 
III and eventually by the special Ad Hoc 
Committee and by the Commission, 


Letter from Dr. Mayr-Harting to the Secretary 
bo Committee III, dated 2nd May 1946. 


"Dear Dr. Schveib, 

" At the meeting of Committee III on the 9th April, 1946, I took it 
upon myself to rodruft Sections IV to VI of Report C.174 as amended by 
Document 0.174(C) (Articles IV to IX,) on the basis of the discussion held 
by the Committee. 

" Given below are the proposed alterations which I should be glad if 
you would circulate amongst the members of the Committee. 

"A rticle IV.§ 1, line 3: substitute the words "French nationals from 
Alsace" by the words "inhabitants of Alsace". 

" Lines 4 and 5: substitute the words "that inhabitants of lsace-Lorraine" 
by "those inhabitants of Alsace-Lorraine". 

" Af ter Section IV.§ 1, insert: "The Commi: sion examined, in the first 
instance, whether Alsace-Lorraino was, contrary to International Law, 
ann ccd by Germany after its occupation in 1940. 

" Ac there existed no Reich Lav/ incorporating Alsace-Lorraine in the 
Gorman Reich and there was no genera] conferment of German nationality 
on the inhabitants of Alsace-Lorraine, the Commissio’n is of the opinion 
that not even from the G rman La - ,/ could anytning be gathered justifying 
the assumption that Alsace -Lorraine formed rx-rt <f the German Reich. 

" The Commission does not intend to prejudice the International 
Military Tribunal at Nuremberg which will have to consider this question 
(compare Indictment Count I & j) nor any findings of French Courts. It 
believes, however, that it is at present possible to avoid going into the 
matter if the sentences mentioned in the letter of the French National 
Office are to be considered war orimes on the part of the judges, even 
if Alsace-Lorraine was illegally annexed that is, was part of the 
Carman Reich according to Ger an Lav/, " 

" Section IV.6 2, line 1. delete th vmrds: "In this connection." 
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" Line 2. substitute: the word "document" by'the letter cf the French 
National Office". . 

11 ' oction V. line 1. substitute the words "holding judicial function" by 
"exercising jurisdiction over the innabitants of an occupied territory". 

" Sectioh VII. § 2, lines 3. 4 and 5, delete: "under Article 45 ..... 
hostile power". 

" Section VIII< line 1, substitute the v/orda "French nationals" by 
"inhabitants of Alsace-Lorraine who were considered as French citizens 
even according to German Lav/ at the time of their call-up", " 


II. Text of Paragraphs IV to IX of Doc.0.174(C) incorporating 
the amendments-proposed by iDr. Mayr-Karting in his letter 
of 2nd Hay 194& (Fart 3i of this paperTT 


IV. 

The question of substantive lav/ has been raised in what circumstances 
members of a German military court can be considered to.be guilty of a 
war crime if they tried inhabitants of Alsace-Lorraine for desertion in 
consequence cf the fact those inhabitants of Alsace-Lorraine were, 
contrary tc International Lav/, compulsorily enlisted into the German army. 

• k 

The Commission examined, in the first instance, whether Alsace- 
Lorraine was, contrary to International Law, annexed by Germany after its 
occupation in 1940. 

As there cxiste : d no Reich Law incorporating Alsace-Lorraine in the 
German Reich and there was no general conferment of German nationality on 
the inhabitants of Alsace-Lorraine, the Commission is of the opinion that 
not even from the German Law could anything be gathered justifying the 
assumption that Alsace-Lorraine formed part of the German Reich. 


The Commission does not intend to prejudice the International Military 
Tribunal at Nuremberg which will have to consider this question (compare 
Indictment Count I & J) nor any findings of French Courts. It believes, 
however, that it is at present possible to avoid going into the matter if 
the sentences mentioned in the letter of the French National Office are 
to be considered war crimes on the part of the judges, even if Alsace- 
Lorraine was illegally annexed, that is, was part of the German Reich 
according to German Law, ' 



The Commission considers it necessary to draw attention to the fact 
that the letter rf the French National Office appears to proceed on the 
assumption that the French nationality of the victims v/ac "a fact which 
must necessarily have been pointed out by the defence" and cn the further 
assumption that the judges could not be ignorant of the victims' Alsatian 
origin. 

The Commission decided to base its discussions on the assumption 
that the judges, whose criminal responsibility is in question, knew that 
the victims had been both French citizens from Alsace-Lorraine, and that 
they had been compulsorily called up for service with the German Amy. 

If the judges - through no fault of their own - did not know that the 
accused wore French nationals who had been enlisted into the German army 
against their will, no problem of criminal repression against these 
judges would arise, because a German judge does not commit a war crime in 
sent.ncing, in war time, a German soldier for desertion from the German 
army. 
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Jn considering the. action of p- raons exercising jurisdiction over the 
inhabitants of an occupied territory, the Comic a ion considers it to be 
decisi'f \/h.. thcr th- trial of <t n accused by u particular court deprived him 
a' the protection to .hich he \n?.i. - ntitled under the Lav.* of Nations, i,e., 

(a) whether . given judici-. I action flouted the specific 

prohibition of a conventional or customary provision of 
International lav, ,g. the Hague Regulations, or \/as , 

(b/ in disregard of those fundamental principles of human 
justice accepted by civilised peoples. 

The action of e court v/hich results in the illegal 
condemnation, seizure or destruction of property should 
not protect a judge because homage has been paid to 
legal forms. 

In all cases the substance of the action taken must be scrutinized 
to determine its propriety under the Law of Nations, The action of 
judicial authorities in this respect is on no differ- nt plane from that 
of military or executive authorities, 

VI. 

If the trials of the alleged d-. sorters of French nationality were 
conducted in disr g. rd :f those fundamental principles of human justice 
/hich hav. been acc. pled by civilized peoples, if, e.g., the accused vert 
denied the right to introduce evidence or to present witnesses or if 
principles r pugn-nt to the modern practices of civilized nations wore 
applied, outrageous > nalties inflict d rnd the like, then the criminal 
responsibility f th> Goman id lit ary judges could not be in doubt. 

The Comrdosion is of the opinion that the military judges should not 
esco.p.. personal responsibility even in such cases where homage has been 
done to leg. 1 forms. 2v..n /h r the trial was conducted properly it must 
be examined whether th: judici .1 action, although formally correct, 
produced a violation of some specific rule of International 'Lav/. 

VII. 

In the present cose, positiv provisions of the Hague R quotations 
and gen. rrlly recognised rul< s of custr.jv.ry lav/ hav. been violated by the 
judicial action in question. 

Under Art,23 of the Hague Regulations a be lligorcnt is forbidden to 
compel the subjects cf the hostile party t take part in the opt.ro tic no 
of /or directed against thoir o.n country, ,»rt,52 prohibits the 
requisition of service-s involving th- inhabitants in the- obli . dion to 
take part in militor*. operations cgainst their own country. 

The alleged dos-.rt-.rc, •./ho were tried by the German militrry 
judges, had been nlist . i into the - .rr. n my in flagrant viol tions of 
these provisions. The death sentences passed on those alleged deserters 
were substantially nothing but the -enforcement of the continuation of 
this flagrantly iUegcl posit i-.n. They also amounted to causing the 
death ef the alleged deserters without justification. 

It follows fr-*m what has 1 --n said that the death sentences, even 
if not arrived t in the course of an outrageous procedure, flouted 
the quoted provisions -f c nventioncl .nd customary International Law, 

VIII. 

Th». fact th- t t;„. illeg '. c 11-up - f inhabitants of Alsace-Lorraine 
v/ho va; r cor-siner d a French citizens even -according to German Law, 
t th-.- time f th. ir call-up from Alsace-Lorraine into the Coer; .an orry 
had been ordered by the leaders of the German Nasi Government does not 
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free the military judges from responsibility because superior order is 
no defence if the order is illegal, 

IX. 

It 7/ill, of course, be a matter for the prosecuting authorities to 
decide in every individual case whether the circumstances are such that 
they are likely to lead to a verdict of guilty against the judge and it 
will be a matter for the court considering the guilt of each individual 
judge, to have regard, if it thinks fit, in mitigation of punishment, to 
the fact that the German judges '.rere acting under superior orders, namely 
orders from their Government, There will certainly bo cases v/here the 
judge may successfully plead that he acted under duress or under a mistake 
of fact, but this is for the court to consider and not for the United 
Nations War Crimes Commission who is called upon to express its.opinion 
whether or not prima facie a war crime has been committed, 

, 4 

Such a pica will hardly be open to the judges in cases where, instead 
of considering the fact that the alleged deserters became German soldiers 
against their will as an extenuating circumstance, they judged the cases 
with particular severity. 


O 














II1/41. 


10th may.1^46. 

UNITED NATIONS WAR CRIMES COMMISSION. 

Second Report by Comittee III 
on the question of the criminality of Gernan Officers 
who sentenced French Nationals fron .dance-Lorraine 
to death as alleged deserters. 


In its meeting held on 7th May 1946, Committee III 
unanimously adopted the following re-draft of its 
report C. 174 . 


I» In a letter fron the Director of the French Energy W'or Crimes Research 

Office to the French representative on the United Nations \'nx Crimes 
Commission, the wish has been expressed that the matter dealt with in 
that letter should be examined by the United Nations Yi’ar Crimes Commission 
and a statement of principle sought. The letter i3 concerned with war 
crimes committed in Czechoslovakia. The opinion has been expressed by 
a French authority that the Czechoslovak Government is competent to deal 
with the case. In the letter from the Director of the Enemy War 
Crimes Research Office, this view is dissented fron and it is stated that 
the French Office is competent, the victims being French nationals from 
Alsace-Lorraine. 

'Aie problem of substantive law involved is t hat of French citizens 
from iilsace-Lorraine enlisted in the German A r my by force who then 
deserted, were sentenced as deserters and shot under a sentence. It is 
stated in the letter that the responsibility for the enlisting into the 
German Army in disregard of International Law of French nationals from 
Alsace-Lorraine belongs to t'he leaders of the ex-Reich, to the members 
of the General Staff and to the Gauleiter of Alsace-Lorraine, Wagner. 

The question is put to what extent the members of the German Military 
Courts are responsible who acted as regular judges and awarded sentences 
as provided by the German Military Code in cases of a soldier deserting 
from the German Army, even if the deserter were an Alsatian. 

The French document further states that, in judging the responsibi¬ 
lity of the officers and men of whom these courts were composed, the 
fact must be borne in mind that they could not be ignorarit of the 
Alsatian origin of the accused. The enlistment of these men in 
disregard, of International Law, & fact which must certainly have been 
pointed out by the defence, should have secured to the accused a high 
measure of extenuating ciroumstances. It seems, however, that the 
German military courts judged the cases of -ALsatian deserters with 
particular severity. 






* 'J. ? 


II. WJ.th regard to the question of- jurisdiction involved in the case, 

ftr Comission refers to the judgnent of the Permanent Court of International 
Justice in the case of SS"Lotus" (France v. Turkey,) decided in 1927 which 
lays down the general principles of International law regarding the juris¬ 
diction of independent States In criminal matters. In this judgment, the 
Court stated that in exercising jurisdiction, International lav/ leaves 
States a "wide measuro of discretion"; that whore there is no prohibitive 
rule of International law, "ovrery State remains free to adopt the principles 
which it regards as best and most suitable"; that "all that can be required 
of a State is that it should not overstep the limits which International 
law places upon its jurisdiction"; that within these limits, its right to- 
exercisc jurisdiction rests in its sovereignty"; that the sc-callod 
territoriality of criminal law "is not an absoluto principle of 
International law"; that any exception of the right of States to exercise 
jurisdiction must bo "conclusively proved" and that as municipal juris¬ 
prudence is divided, it is hardly possible to see in it an indication of the 
existence in International law of a rule restricting the criminal juris¬ 
diction of a State to crimes committed on its territory. 

The -judgment in the LOTUS case deals with criminal jurisdiction in 
general. In the case of pirates and, in the opinion of the Commission, 
also of war criminals, every independent State has, under International 
law, jurisdiction to punish pirates and war criminals in its custody 
regardless of the nationality of the victim or the place where the 
offence was ooimittcd, particularly in cases where, for some reason, the 
criminal would otherwise go unpunished. 

In addition Id the jurisdiction of the Czechoslovak courts, which 
would be based on the fact that the crimes have been committed on 
Czechoslovak territory, there is, therefore, no obstacle in International 
lav/, to the courts of other countries also claiming jurisdiction, e.g. 

French courts, because French nationals have been the victims of war crimes 
committed outside France, or the courts of the country in whose custody the 
criminals are, on tho basis of the universality of jurisdiction over mr 
crimes. 


In cases such as outlined in the French document, concurrent juris¬ 
diction is, therefore, possible under International lav/, 

III. As to the possible question to whom the criminals should be surrendered, 
the Commission feels that it is not possible to give any general ruling as 
long as the recommendation contained in Doc.C.123 has not been either 
accepted or rejected by the interested parties. It is not appropriate to 
give a general opinion as long as it is possible that the Commission will 

be called upon to act as arbitrator in concrete cases, 

IV, The question of substantive law has been raised in what circumstances 
members of a German Military Court can be considered to be guilty of a war 
crime if they tried French nationals from Alsace-Lorraine ("des Alsaciens- 
Lorrains citoyens francais"), for desertion in consequence of the fact that 
they were, contrary to International law, compulsorily enlisted into the 
German Army, 

The Commission examined in the first instance whether Alsace-Lorraine 
v/as, contrary to International Law, annexed by Germany after its occupation 
in 1940. ;»s there existed no Reich law incorporating ..ALsace-Lorraine into 

the German Ro^ch, and as there v/as no general conferment of Gorman nationa¬ 
lity on the French nationals inhabiting -Alsace-Lorraine, the Commission is 
of the opinion that even under German law, nothing caild justify the assump¬ 
tion that lsaco-Lorraine formed part of the German Reich. This opinion 
is offered without prejudice to any opinion which ray subsequently be 
expressed by the Int. rnati .nal Military Tribunal or any rational court. 
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The letter of the French National On ice, (laving prooeeueu on u»e 
assumption th±t the French nationality of the victims v/as "a fact which 
must necessarily have been pointed out by the defence" and on the further 
assumption that the judges could not be ignorant of the victims* Alsatian 
origip, the Commission decided to base its discussion on the same 
assumptions. 


VI. In considering the action of persons exercising judicial functions in 
a case such as that now under discussion, it appears to-the Commission to 
bo decisive whether the trial of an accused by a particular court deprived 
him of the protection to which h'- was entitled under the Lav/ of Nations, i, 

(a) whether a given judicial action flouted the specific 
prohibition of a conventional or customary provision 

of International Lav/, e.g., the Hague Regulations, or was, 

(b) in disregard of those fundamental principles of human 
justice accepted by civilised peoples. 


The action of a court which results in the illegal condemnation, 
seizure or destruction of property should not protect a judge because 
hcanage has been paid to legal forms. 

In all cases the substance of the action taken must be scrutinized to 
determine its propriety under the Lav/ of Nations. The action of judicial 
authorities in this respect i: on no different plane from that of military 
or executive authorities. 

VII. If the trials of the alleged deserters of French nationality were 
conducted in disregard of those fundamental principles of human justico 
which have been accepted by civilized peoples, if, e.g,, the accused v/ere 
denied the right to introduce evidence or to present witnesses or if 
methods repugnant to the modern practices of civilized nations v/ere 
applied, outrageous penalties inflicted and the like, then the criminal 
responsibility of the German military judges could not be in doubt. 


The Commission is ,of the opinion that the military judges should not 
escape personal responsibility even in such cases where homage has been 
paid to legal forms. Even where the trial v/as conducted properly it must 
be examined whether the judicial action, although formally correct, 
produced a violation of some specific rule of International Law. 

VIII. In the present case, positive provisions of the Hague Regulations and 
generally recognised rules of customary law have been violated by the 
judicial action in question. 

Under i.rt.23 of the Hague Regulations a belligerent is forbidden to 
compel the subjects of the hostile party to take part in the operations of 
war directed against their own country. Art.52 prohibits the requisition 
of services involving the inhabitants in the obligation to take part in 
military operations against their own country. 

The alleged deserters, who were tried by the German military judges, 
had been enlisted into the Gorman am yy in flagrant violations of these 
provisions. The death sentences passed on these alleged deserters wore 
substantially nothing but the enforcement of the continuation of this 
flagrantly illegal position. They also amounted to causing the death of 
the alleged deserters without justification. 

It follows from what has been said that the death sentences, even if 
not arrived at in the course of an outrageous procedure, flouted the 
a noted provisions of convention .1 ani ouatexiary International law. 
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LX. The fact that the illegal call-up of Frenoh nationals from Alsace* 

• Lorraine into the German army had been ordered by the leadors of the German 
Nazi Government does not free the military judges from responsibility 
because superior order i3 no defence if the order is illegal. 

X. It will, of course, be a matter for the prosecuting authorities to 

decide in every individual case whether the circumstances are such that 
they are likely to lead to a verdict of guilty against the judge and it 
will be a matter for the court considering the guilt of each individual 
judge to have regard, if it thinks fit, in mitigation of punishment, to 
the fact that the German judges wore acting under superior orders, namely 
orders from their Government. There will certainly be cases where the 
judge may successfully plead that he acted under duress or under a mis¬ 
take of fact, but this is for the court to consider and not for the 
United Nations W P r Crimes Commission who is called upon to express its 
opinion whether or not, prima facie, a war crime has been committed. 

• 

Such a plea will hardly be open to the judges in cases where, 
instead of considering the fact that the alleged deserters became German 
soldiers against their will as an extenuating circumstance, they judged 
the cases with particular severity. 
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111/42. 

17th May, 1946, 


UNITED NATIONS ’.7AR CRIMES COMMISSION, 

COMMITTEE III. 

General Propositions defining the term "Crimes against Humanity 11 
under the Charters of the International Military Tribunals and 
the Control Council Lav/ No. 10, 

Re-drafted according to the decision of the meeting of Committee III 
held on 14th May 1946, (Minutes No.10/46.) 


Note:- The following text, excepting paragraphs 3 and 6 , 
has been agreed upon by Committee III. T7ith 
regard to paragraphs 3 and 6, the Secretary to 
Committee III ha« been charged with re-drafting 
them, having regard to the discussion in Committee. 

The following texts of paragraphs 3 and 6 are, 
therefore, only tentative. 


According to the basic documents(Charter of the International 
Military Tribunal annexed to the Four-Pcv/er Agreement of 8th August 1945 
as rectified by the Berlin Protocol of 6th October 1945; the Control 
Council Law No.10: the Charter of the International Military Tribunal 
for the Far East,) crimes against humanity may consist in the violation 

either of the lav/s and customs of war/*) 
ur of positive municipal provisions of criminal law, 
or of the general principles of criminal lav/ as 
derived from the criminal lav/ of all civilized 
nations. 

* » 

Under the basic documents there are two different types of crimes 
against humanity which, v/ith a few exceptions, are subject to the same- 
provisions, namely: 

(a) crimes of the murder type, (murder, extermination, enslavement, 
deportation and other inhumane acts). ^he words "other 
inhumane acts" may be held to cover only serious crimes of a 
character similar to murder, extermination, enslavement and 
deportation - eiusdem generis rule of interpretation; 

(b) persecutions (on pulitical ana racial, under the Charter of 
8th august 1945 , also religious, grounds.) 


(k) It might be argued that in a purely scientific system violations 
of the lav/s and customs of war should not be included in the 
term "crimes against humanity", which should be restricted to such 
offences as do not fall under the term of violations of the laws 
and customs of war. 
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3. the Charter of the European International Military Tribunal (Art.6.) 

and the Charter of the International Military Tribunal for the Far East 
(Art,5.) start from the basic assumption that the major war criminals 
committed crimes against humanity acting in the interest of the European 
Axis Countries, or in the interest of the Japanese war effort ("Far 
Eastern War Criminals"), as the case may bo. 


This, assumption is not expressed in the local law of Germany, as laid 
down by the Control Council Law No,10 for criminals other than major war 
criminals, 

4. The formulation of this, paragraph ns adjourned. For the previous 
text, see Doc.IIl/39. 

• * • 

5. "Persecutions" constitute crimes against humanity only if perpetrated 
on political and racial (under the European Charter also religious) 
grounds. In the case of the major war criminals it is a further condition 
that "persecutions" bo in execution of or in connection with any crime r* 
within the jurisdiction of an International Military Tribunal,(i,e. crimes 
against peaoe, violations of the lav/s and customs of war, crimes against 
humanity of the murder tvpe.) 

6. Isolated offences do not fall within the notion, a a rule systematic 
mass action, particularly if it can be shown’ to be authoritative, will be 
necessary to transform a common crime, punishable merely under municipal 
law, into a urime against humanity becoming also the concern of international 
lav/’. Cnly crimes which either by their magnitude and savagery or by their 
great number or by the fact that a similar pattern is applied at Afferent 
times and places, endanger the international community or shock the 
conscience of mankind, warrant intervention of states other than that on 
whose territory the crime has been conmitted, or whose subjects have 

become their victims. 

■ l * "- v ' 

7. It is irrelevant whether a crime against humanity has been committed 
before or during the war. 


8, The nationality of the victims is irrelevant, 

. r r ■’ t' v 

9. Not only the ringleaders, but also the actual perpetrators of crimes 
against humanity are criminally responsible. 



10, It is irrelevant whether or not a crime against humanity hes been 
cnrmittfcd in violation of the lex loci, 

11. A crime against humanity can be committed by enacting legislation 
which orders or permits crimes against humanity, e.g. unjustified killing, 
deportations, racial discrimination', suppression of civil liberties, eto. 
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26th June. 1946. 

UNITED NATIONS WAR CRIMES COMMISSION. 

COMMITTEE III. 


Information on the Trial Reports which 
will be available for inclusion in the 
first volume of tho annotated summaries. 


By the Secretary to Connittee HI. 


The following i 3 a list of summaries of trials which either are 
ready now or will be ready soon. Prom this list, the reports to be 
inserted in the first volume will have to be chosen. In case the 
summaries cf the trials mentioned below should exceed the spaoe 
available in the first volume, ( 120-140 pages), some will have to be 
left over for the second volume. This will probably apply to the 
Hadamar trial (below, No,4.) the full transcript of which has not 
yet been received by the Commission, 

It is submitted that owing to their length, the sunmaries of the 
big concentration camp trials, among the first particularly Belsen 
and Dachau, will have to be published in the second or third volume. 


1, The "Peleus" trial, (Doc,C,199)* 

2, The American trial-against General Dostler, (See Trial and 
Law Reports Series No, 14 .) The final text will contain a 
more elaborate description of the facts and of the course 
of the proceedings. 

» 9 

3, The "Almelo Case", (Trial and Law Reports Series No,l 8 ,) 
Trial for the killing of one British Pilot Officer and one 
Dutch civiban^by a British Military Court containing a 
Dutoh and a Canadian officer as members. 

4, The "Hadamar" trial. (Trial and Law Reports Scries Nos, 8 
and 17.) In this case the Secretariat of the Conndssion 
has not yet received the full transcript. The Trial and 
Law Reports Series Nos. 8 and 17 ore based on information 
made available by the United States Coranissioner, 

5, Trial against Lt. Gerhart Grumpelt by a British Military 
Court for the scuttling of two German submarines after 
surrender. (See Doc.C,204, II, 10). (in preparation,) 

6 , Hie American trial against Rear Admiral Nisuke Masuda and 
4 others. (See Doc.C.204, IV, No.27-J, at page 20.) 

(In preparation,) 

7, Trial against Karl Amberger by a British Military Court. 
(Trial and Lav/ Reports Series No.19.) (Killing of a 
^Visoner of War when allegedly attempting to esoape.) 

8 , Trial against Erich Hcyer and 6 others for the lynching of 
British prisoners of war at Essen.(Trial and Law Reports 
Series N 0 ,12.) 

9, Trial against Bruno Tesch and 2 others by a British Military 
Court for the supply of poison gas for the S.S. (See Doc. 
C. 204 , II, No.34). (in preparation.) 



Ill/44 

26th June, 1946, 

UNITED NATIONS WAR CRIMES COMMISSION. 

COMMITTEE III. 


H.M. Stationery Office, 

Conditions of Publication on Agenoy Terms, 

(1) The oost of production of Agency publications will be recovered by 
the Stationery Office from the originating departments on the basis of 
the oost to the Stationery Office plus the usual allowance for 
Stationery Office departmental expenses. (12-2??). 

(2) The price and number of copies to be printed will be approved by 
the originating department, and any final decision as to format will 
rest with that department, 

(3) Credit will be given annually to the originating department for 
oopies sold, and for issues for official purposes (other than those 
under (4) below) at face value less an allowance of 35 - 1 / 3 % for 
discounts and publishing expenses. 

(4) Credit will not be given for copies:- 

(i) supplied in bulk to the order of the originating 
department at the time of printing, 

(ii) distributed to the British Museum and other Libraries 
under the Copyright Act 1911, 

(iii) distributed for International Exchange at the request 
of the originating department or under the general 
arrangements for the International Exchange of Official 
publications, 

(iv) distributed for publicity and review purposes, 

(v) supplied to Members of Parliament with the agreement 
of the originating Department. 

(5) Copies required by the originating department from time to time 
(other than oopies taken in bulk on publication) will bo obtained on 
demand from the Sale Office, Cornwall House, S.E.l. These will be 
invoiced at face value less 25$ and credited in bulk in Tbe Agonoy 
Account (in coiranon with other issues) at face value loss 33-l/3$» 

(6) The transfer to the originating department of sums due under 
agoncy arrangements will be effected annually and will be accompanied 
by a statement showing the financial position of each publication and 
the transactions affecting that publication during the calendar year 
involved. 

(7) The Stationery Office will as 30on as possible after the 318* 
December of the second complete calendar year following publication 
submit to the originating department proposals for (a) the purchase 
by the Stationery Office if necessary of the whole or part of the 
remaining stocks at a price to be agreed, and (b) the wasting of any 
copies which are regarded as obsolete the final stocks remaining to 
be retained as Stationery Office property in respect of which no 
further financial statements will be rendered. 


III/45 

1st July, 1946 


UNITED NATIONS WAR CRIMES COMMISSION 

COMMITTEE III 


The Yugoslav case No. 3296 referred 
to Committee III 


I. On 19th June, 1946, the Yugoslav State Conmission 
submitted to the Conmission a charge against Prince 
Valerio BORGHESE and three others for crimes committed 
between 1943 and 1946 in the Julian March. 

The accused are charged with:- 

"I. Murder and Massacres, Systematic Terrorism 
III. Torture of civilians. 

XIII. Pillage 

XXIX, Ill-treatment of wounded and Prisoners of War. 

Violations of Articles 4, 21, 23(b) and (c), 

46 and 47 of the Hague Regulations, 1907, and Article 
13 of the Yugoslav Military Courts Act, 1944." 


The short statement of facts is as 
follows:- 

"From 1943-45, units of the X ("diecima") Flotti- 
glia MASS, under the command of Prince BORGHESE, 
which collaborated with the Germans after the 
Italian Capitulation, committed numerous orimea 
in the JULIAN MARCH against the Slovone population." 

The particulars of the alleged crimes are 
given as follows 

"After the Italian capitulation in 1943, the X 
Flottiglia MAS, under the command of Prince Valerio 
BORGHESE, was the first Italian unit to Join the 
Germans and collaborate with them. With HQ at 
CQNEGLIANO (Treviso), the X Flottiglia MAS reoruited 
volunteers and formed different land forces of 
battalion strength; they were stationed in the JULIAN 
MARCH and terrorised the civilian population. 

The following crimes v/ere committed against 
the Slovene people barmiso of their raoe and the 











fact that they were not fascist 

1, In December, 1944, the Military Chaplain 
AGAZZI, who was a fanatical fascist, denounced 
Franc HOCEVAR, a cloveno schoolmaster and a 
gifted author and intellectual, AGAZZI was well 
aware that the Italianisation of the JULIAN MARCH 
wa3 impossible so long as Slovene intelligenzia 
existed, Qn AGAZZI's denunciation, HOCEVAR was 
arrested at GORTCA on December 21, 1944, on the 
ordors of Prince BORCIESE and the following day 
he was sentenced to death. Sentence of death 
wr.3 not carriod out at GORICA bccauso of different 
interventions on HOCEVAR's behalf. He was taken 
to the HQ of the X MASS at CONEGLIANO whore Prince 
BORGIESE had him shot on January 3, 1945* 

2, On December 28, 1944, on Prince BORGHESE's 
orders, troops of the X MASS, in a terror raid, 
pillaged the property of three poople in the 
village of SREDNJI LOKOVEC. 

3, On December 29, 1944, a unit of the X MASS 
beat and tortured a man at KANAL, threatened him 
with death, and looted his belongings, 

4, On January 16, 1945, a unit of the X MAP 
from St PETER, under tho com.iand of Umberto 
BERTOSI, arrested Marjan MAVRIC and deported him 
to a Concentration Camp in Germany, 

On January 24, 1945, they killed Kamilo 
STEPANCIC while on hi3 way home, 

5, In January, 1945, a unit of the X MAS at 
6SLAVJE looted the property of four men taking 
away their bicycles, pigs, cows, etc, 

6, In February, 1945, X MAS soldiers pillaged 
the property of a man at ROCINJE. 

7, On March 3, 1945, X MAS troops from GORICA 
looted the Slovene Catholic vicarage at MEDANA. 

8, On January 2, 1945, aoldiers of the "X MAS" 
at FULMINE, arrested near SOLKAN, a commander 

of the Partisan brigade and took him to the 
house of Countess NORDIS whore he wn3 tied to 
the staircase for two days, beaten and tortured. 

On the ordors of Captain FELICIANO he was taken 
out at 5 p.m. to the River SOCA (isonzo) and shot 
without trial." 

It io added that the above particulars were 
given to the /ugoslav b tat Commission by reliable 
witnesses 









II. The case was considered by Committee I 

on 27th June, 1946 (Minutes No.64). The deoision 
of Committeo I was recorded as follows 

"As this case alleges crimes against humanity 
(tho crimes were committed by Italians against 
Italians of Yugoslav origin in Italy), it was 
decided to refer the case to Committee III 
for its opinion as to whether or not tho 
alleged crimes should be considered as crimes 
against humanity and for what reasons." 







I 11 / 46 , 

4th July,1946. 


UNITED NATIONS WAR CRIMES COMMISSION 

G0.4ITTTOB TIT 


DRAFT LA1V REPORTS TO BE DISCUSSED IN 

ft'ofcgtecfe m 

(Cases 1 to 8 ) 

The Secretary to Committee III 
suggests that the papers dealt with 
below should now be examined by the 
Committee as a further stage in the 
preparation of Volume 1 of the English 
edition of the proposed publication of 
Law Reports (in the discussions of the 
Commission hitherto known as "annotated 
summaries".) 

The attention of the Cooxnittee is 
drawn to the fact that most of the 
papers were prepared primarily for in¬ 
ternal purposes of the Coranission, at 
a time when the shape of the Conmission's 
publications had not been established 
and before the sanple report (Peleus, 
C.I 99 ) had been discussed. The eventual 
publication would be considerably delayed, 
if all the papers dealt with below and 
in Doc. Ill/43 would now have to be re¬ 
typed and duplicated and after discuss¬ 
ion by the Committee to be again re¬ 
typed and duplicated. 

The alterations, proposed in the 
individual papers are therefore broadly 
outlined, and it is proposed that a 
final draft will be circulated when the 
papers will have been generally dis¬ 
cussed by the Committee. 


CASE NO. 1. 


THE "PELEUS" TRIAL. 


An amended text of this report will be circulated os 
soon as this is technically possible. The Secretary to Committee 
III proposes that the consideration of the Peleus Case be post¬ 
poned untilthan* 


CASE NO. 2. 

THE DOSTLER CASE. 

• (Trial & law heports' Series No.- 14). 

The following modifications of Trial and Law Reports 
Series No. 14 will bo proposod. 














1) Generally, the facts and the course of the proceedings will 
be described more elaborately. 

2) In para. I (2) the reference to Misc. No. 16 will be deleted 
and replaced by either a short reproduction of the the relevant 
provisions or by a reference to a "glossary'* or ‘general intro- 
duction"into the law governing American Military Coranissions in 
the Mediterranean Theatre of oporations. 

3) In para. IV (a) the main provisions of the Ftihrexbefehl will 
be summarized; part C. of the paper will be emitted. 

In Part B; 

1) Paragraph I on page 3 'Till be precoded either by a general 
outline of the United States Law as to Military CanmiBsionBor by 
a reference to the proposed "glossary". 

2) Paragraph (2) on page 6 will be re-worded to emit the ex¬ 
pression of subjective opinions and relegating the quotation 
from lautorpachtband article to a foot-note. 

3) Paragraph (3) on pp. 6-7 will be shortened by a reference 
to the discussion of the same problem in the Poletio report. 

Part C. of the paper 

will be omitted. 

CASE NO. 3. 

THE AIMELO CASE. 

(Trial & Law Reports Series No. 18). 

In Part B f (p.7) 

1) Paragraph 1 (Questions of Jurisdiction and Prooedure.) 

suggested 

Reference will be made to the/"glossary" and all 
general statements will be omitted. 

2) Paragraph II (Jurisdiction of the Court in International 
Law). The Secretariat will ask the Committee for guidance as 
to whethor these problems shall be dealt with in the report. 

3) ibid. p.8. References to C,199 will be replaced by ref¬ 
erences to "Case 1" and to the glossary. 

CASE NO. 4. 

THE HADAMAR TRIAL. 

(Trial & Law Reports Series NoS»17 and 8) 

1) As has boen stated in Doc, 111/43 the Commission has not 
reoeived a full transcript of the proceedings. 

A decision will therefore be sought on the question whether 
a report on the lines of Trial and Law Reports Serios No. 17 
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(incorporating the basic faots oontained in No* 8) should be 
inserted in the first Volume* 

2) In oase this question should be answered in the 
affirmative part 11* of the paper (p*5) will be preceded by 
a reference to the proposed glossary* 

3) Guidance will be sought on the question whether consider¬ 
ations concerning the jurisdiction in International Law should 
remain in the report (para* 2 on page 6). - 

OASE NO*5* 


THE SCUTTLED U BOATS CASE 


The consideration of this oase must be postponed 
until the draft is available* 

CASE NO*6 . 

( Masufl'i. ; 

Will be circulated shortly* 


THE OASE OF KARL AMBERGER 
( Trial <fe Law Reports Series No*19 ) 

1) The question whether every report should be preceded 
by a list of contents will have to be decided uniformly for 
the whole publication* 

2) On pages 5 and 7 respectively the order of notes on 
substantive lav/ and on adjective lav/ will have to be either 
reversed or there will have to be uniformly, throughout the 
publication, a re-arrangement to the effect that questions 
of substantive lav/ should be dealt with before questions of 
procedure* 

3 ) Guidance will be sought on the question whether it is 
necessary to deal with the question of individual 
responsibility for violations of International Conventions 
(pp.5/6). 

4 ) A re-wording of the paragraph beginning with "A 
deolaration of this nature could only be reoonoiled 
will be proposed. 

5) Most of paragraph 2 (Questions of Procedure) (pp* 7 - 10) 
will be transferred to the proposed "glossary"* Paragraphs 

(o) on page 9 and (o) on page 10 should however be retained 
for the greater part, as they apply to the particular 
circumstances of the case* 

CASE NO.8* 

THE HEYER CASE* LYNCHING OF BRITISH AIRMEN IN ESSEN 
(Trial and Law Reports Series No*12) 


1) A re-arrangement of this paper will be proposed in order to 
bring it outwardly in line with the scheme of Doo* 0*199* 
(Division into "facts" and "note"). 

2) The note to paragraph Vlll (p. 3 # top) will be re-written 
and relegated to a foot-note* 


I 
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CASE NO.9 . 

Sinoo the oiroulation of De<?» XH/43 document a 
containing information about 47 trials of war orlmainals 
conduoted by Frenoh courts have been received from the 
French National Office* 

It is therefore suggested to postpone the poison 
gas or r* against Bruno Tesoh and two others (No* 9 of 
Doo» XZZ/ 43 ) and to insert the report of a Frenoh oase 
in the first volume instead* 

The report on the case of Gauleiter Kagner and 
others is being prepared by the Secretariat* 
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8 th July 1948* 


UNITED NATIONS WAR CRIMES COMMISSION 

Draft Glossary or 
General Introduction into the 
British Law oonoerning Triala oF~War 
Criminals by Military Courts* 

By B* Sohwelb, Legal Offioer* 

In the meeting of Committee III held on 26 June 1946 
(Minutes No* 14/45) it was deoided that a "glossary" 
containing an explanation of the basic legal provisions 
applied in the oases reported in the "Annotated Sunmaries" 
or "Law Reports" should be added to the individual volumes 
Of the proposed publication. The following is an attenpt 
at suoh an introduction and glossary concerning the law 
governing British Military Courts for the trial of war 
oriminals. 

A similar draft introduction into the law applicable 
to United States Military Comnissions will be circulated 
soon. 

If necessary, arrangements will be suggested for the 
production of an introduction into the relevant French 
law* 

Juriadlotion of the British Military Courts* 

The Juriadlotion of the British Military Courts for the 
trial of war oriminals is based on the Royal Warrant 
dated 14-th June 194-5* Army Order 81/4-5* as amended by 
three further Royal Warrants promulgated by Army Orders 
127/1945* 8/1946 and 24/1946. The Royal Warrant reoites 
that His Majesty "deems it expedient to make provision 
for the trial and punishment of violations of the laws 
and usages of war"oomitted during any war "in whioh he has 
been or may be engaged at any time after the 2nd September 
1939"* It is His Majesty's "will and pleasure" that "the 
custody, trial and punishment of persons charged with suoh 
violation of the lavra and usages of war shall be governed 
by the Regulations attached to the Warrant"* 

The Royal Warrant is based on the Royal Prerogative 
whioh, in English Law, represents the residue of legal 
power, left in the hands of the Executive by the 
legislature* 

The constitutionality and legality of the Royal Warrant 
and of its individual provisions have so far not been 
challenged in any British Superior Court as have its 
Amerioon counterparts, the orders of the Amerioan executive 
authorities appointing military oormissions for the trial 
of war oriminals under the lav/ of the United States* The 
latter have been reviewed by the Supreme Court of the 
United States in the so-called Saboteur fiaae, ex parte 
Quirln and others (194 2) and in the casey re YamasKita 
(l5 46 ) and in re Homna (1946)* 

Provisions similar to those contained in the Royal Warrant 
have in the Connonwealth of Australia been made by an Aot 
of Parliament (War Crimes Act, 1945* No* 48/1945)* 

Definition of "War Crime" in the Royal Warrant* 


Regulation f of the Royal Warrant provides that 'war crime' 











means a violation of the laws and usages of war 
oonmitted during any war in which Hie Majesty has been 
or may be engaged at any time since the 2nd September, 

1939* The jurisdiction of the British Military Courts 
is, as far as the ooope of the crimes subject to their 
jurisdiction is concerned, narrower than the Jurisdiction 
of, e#g., the International Military Tribunal established 
by the Pour-Power Agreement of 8 th August, 1945 whioh, 
according to Article 6 of its Charter ha 3 jurisdiction 
not only over violations of the lavra and customs of war 
(Art #-6 (b)) but also over what the Charter calls 
"crimes against peace" and "crimes against humanity" 

(Art# 6 (a) and (o))# 

III# Convening of a Military Court# 

Regulation 2 of the Royal Warrant gives to oertain 
Senior Officers power . to convene Military Courts for the 
trial.- of persons charged with having coimdtted war crimes# 

The aocused is not entitled to object to the President 
or any member of the Court or the Judge Advocate, or to 
offer ary special plea to the jurisdiction of the Court 
(Regulation 6 ). 

IV# Mixed Inter-Allied Military Courts# 

Under Regulation 5 para 3» the Convening Officer may, 
in a case where he considers it desirable so to do, 
appoint as a member of the Court, but not as President, 
one or more officers of an Allied Force serving under his 
oonmand or placed at his disposal for the purpose, provided 
that the number of suoh offioers so appointed shall not 
comprise more than half the members of the Court, excluding 
the President. It is left to the discretion of the Convening 
Officer to appoint or not to appoint allied officers as members 
of the court# 

In the "Peleus" case (Case No.I of thi 3 series) and in the 
Almelo Case (No. 3 of this series), Greek and Dutch officers 
respectively were appointed to servo on the Military CourtJ 
in the first case obviously because a Greek ship and 18 
Greek nationals were involved as the victims of the crime | 
in the second otse beoause the orime had been contnitted on 
Dutoh territory and one of the victims was a Netherlands 
national. In other cases, where the number of allied nations 
involved was obviously too large a 3 : e.g. in the 
concentration camp cases, no allied officers were appointed. 

That the appointment of allied members of the Military Courts 
is not compulsory is strikingly demonstrated by the trial 
by a British Military Court at Singapore of W/0 Tomono Shindo of 
the Japanese Army (Doc. C.208 II. No. 83 j) In that case 
the accused was charged, found guilty and sentenced to death 
by hanging by a Court consisting of British officers only 
for having unlawfully killed Amcripan p risoners of war at 
Saigon, French Indo-China. The locus delicti was French 
territory, the viotims wore United States nationals# 

V# Th? Judge Advocate# 

Usually a Judge Advocate takes part in the proceedings 
of British Military Courts. The Judge Advocate is a lawyer 
whose main duty it is to advise the Court on questions of 
both prooedure and substantive law. The Judge Advocate has the 
duty of taking care that the accused does not suffer any 
disadvantage# In fulfilling his duties he has to maintain 
an entirely impartial position. If no Judge Advooate is 
appointed, the Convening Officer shall appoint at least 
one officer having legal qualifications as President or as a 
member of the Court unless, in his opinion, no such officer 








is necessary* (Rule 103 of the Rules of Procedure S.R. &0 
989/1926 and Regulation 5 Paragraph 2 of the Royal Warrant, 
as amended by A-0- 2h/l 946)* 

VI* Rules of Procedure and R ul es of Evidence. 

The Royal Warrant provider in Regulation 3 that, except 
in so far as therein othen/iso provided, the Rules of 
Procedure applicable in *. PieId Goner JL Court Martial of 
the British Army, 3hall bo applied to the Military Courts 
for the trial of war criminalsu Those iules are contained 
in the British Amy Act and the Rules of Procedure made 
under the Act by an Order in Council, thj latter being a 
piece of delegated logislation by the Executive, nude in 
1926 (S.R. & 0 989/1926), 

According to those enactments the rules of evidence of a 
British Court Martial, and under the Royal ‘Warrant also of 
Military Courts, are the rules applic due in English civil 
courts. By "civil courts" 13 meant a court of ordinary 
criminal jurisdiction in England including a court of summary 
jurisdiction (Sectioral63 to I65 of the British Any Act 
and Rule 73 of the Rales of Procedure, 1926) 1, 

The rules of civil Courts in England and, under the cited 
provisions, also of british Military Courts, differ in 
certain aspects from the rales of procedure under which 
Courts of continental countries exercise jurisdiction. One 
of the main differences is that in English Courts the 
accused is allowed, if ho so chooses, to give evidence on 
his own behalf as a ./itness under o th„ 

VII• Special Rules of Evidence ja pplicab lc i n Military Courts only. 

In the interest of the reliability of the fact-finding 
of the court, English procedure, T ery similar to most 
continental codes of procedure, excludes certain types of 
evidence, e.go written statements ir. circumstances where the 
person can be exanined viva voce* 

In view of the special character of the .,.sr crimes trials 
and the many technical difficulties involved, the Royal 
Warrant by Regulation 8 has introduced a curtain relaxation of 
the rules of evidence otherwise applied in English courts. 

Under Regulation 3(i), a military court may take into 
consideration any oral statement or any document appearing 
on the face of it to be authentic, provided the statement or 
document appears to f.hc Court to bo of assistance in proving 
or disproving the chargo, notwithstanding th it such statement 
or document would not be admissible in evidence in proceedings 
before a Field General Court Martial* It is under this 
provision that Military Courts are entitled to admit, e.g. 
affidavits or statutory declarations, i*Oo written statements 
made under oath, which otherwise would not bo received as 
evidence in an English Court-, 

Regulation 8 enumerates .3 examples certain types of documents 
which may be received as evidence* 

VIII. Procedure regard ing crimes committed by uni ts o r g roups of men* 

Regulation 8 (aiJ uf ouo Royal Warrant, as amended, provides: 

"Whero there as evidence that . w.ur crime has been the 
result of concerted .ction upon the p .rt of a unit or group of 
me*n, then evidence -,ivor; upon , if ch wge relating to that crime 
against any mentor >i such uni01 'roup nay bo recoivod as 











prima. facie evidence of the responsibility of each member 
of that unit or group for that crime* In ary such case 
all or ary members of any such unit or group may be charged 
and tried jointly in respeot of any such war orime and no 
application ty ary of them to be tried separately shall be 
allowed by the Court"* 


IX* Punishment of War Grimes* 

a 

The punishment of /war crime consists in ary one or more 
of the followingi- 


1* Death, (either by hanging or shooting); 

2* Imprisonment for life or for any less term; 
3* Confiscation; 

4* A fine* 


The Court may also order the restitution of money or 
property taken or destroyed by the accused* (Regulation 9)# 


X* Appeal and Confirmation* 


No right of appeal in the ordinary sense of that word 
exists against the dooision of a military court* The 
aocused may, however, within 48 days give notice of his 
intention to submit a petition to the Confirming Offioer 
against the finding or sentence or both* The petition 
mast bo submitted within 14 days* If it is against the 
finding it shall be referred by the Confirming Offioer to 
the Judge Advooate General or to his deputy* The finding 
and ary sentence whioh the Court had jurisdiction to pass, 
if confirmed, are valid, notwithstanding aiy deviation 
from the Regulations or the Rules of Procedure or aiy 
defeot or objection, technical or other* An exception 
exists only in the case where it appears that a substantial 
misoarriage of justice has actually occurred* 


XI* The British Courts of Law in relation to Military Courts* 


Notwithstanding the absence of a right of appeal 
Military tribunals are in British law to a great extent 
subject to the control and supervision of the Superior 
Civil Courts* This supervision of proceedings conducted 
by military tribunals cxeroisod through the ordinary 
oourts, takes usually the form of applicationsfor the 
so-oolled prerogative writs or orders, (writ of Habeas 
Corpus , order of certiorari, mandamus * and Prohibition*) 


XII*The Authority of decisions of Military Courts* 


The Military Courts are not superior oourts and their 
decisions are therefore not endov/od with that special 
binding authority whioh Anglo-American law attaches to 
judicial decisions as precedents* Their relevance for 
the development of International Law may rather be compared 
with the relevance of judicial decisions in countries 
whose legal systems are not based on the Anglo-Arnerioan 
doctrine of stare decisis * Although the findings and 
sentences of British Military Courts trying war criminals 
do not lay down rules of law in an authoritative way, they 
are deolatory of the state of the law and illustrative of 
actual state praotioe* 




CONFIDENT TAT,- 


iii M . 

l 6 th July. 1946 . 

UNITED NATIONS WAR CRU.es CfiMMTSSION. 

COMMITTEE III. 

Draft Glossary or General Introduction into the 
British Law concerning Trials of War Criminals 
by Militaiy Courts. 


Tho Judge Advocate General *s observations on Document m/47. 


The following observations have been received from 
Colonel R.C.Halse, O.B.E. 


I* As further amendments may be issued to Ariy Order 81 of 1945, it 

is suggested that the words "as .... to 24 of 1946" should be deleted 
and the words "with amendments" substituted. 

Reference should also be made to the Canadian Order in Council, 

IV. 2nd paragraph. 10th line. 

Delete "after appointed" and add, "but national observers from 
all nations interested were invited to attend". 

Line 14. 

Omit reference in braokets. 

V. Delete and substitute "A Judge Advocate may be deputed to assist 
a British Military court by the Judge Advocate General of the Forces 
or in default of such deputation may be appointed by the officer 
convening the court. The duty of the Judge Advocate is to advise 
the court on questions of law and procedure and to ensure that the 
accused does not suffer any disadvantage. In fulfilling his duties 
he is to maintain an entirely impartial position. The Judge 
i-.dvocate has no voting powers. The members of the court are 
judges of law and fact and consequently the Judge Advocate’s advice 
need not be accepted by them". 

If no Judge Advocate is appointed the convening officer must 
appoint at least one offioer having legal qualifications as President 
or as member of the court unless, in his opinion, no such officer is 
necessary (Rule of Procedure 103 and Regulation 5, paragraph 2 of 
Airy Order 81 of 1945, a 3 amended.) 

The Legal member is entitled to vote. 

XI, It is doubtful whether any of the writs roforred to in this 

paragraph would run in respect of military courts. Oertainly no 
applicant for a writ of habeue corpus would be successful if he was an 
enemy national. 











Proposals by the Seoretary to Conrolttee 111 
regarding the procedure during the week ending 


27th July, 1946. 


k 


1) The following oases to be Inserted into the first volume of the 
Law Reports wre not considered in the meeting held on 10th July 
(Minutes No.l6/V>) and should therefore be examined in the next 
meeting of Committee III, 

Case No. 5. Bouttled U-boats oase, Gerhart Grunpelt. Trial and 
Law Reports Series No.21. 

Case No.6. The Masuda oase. Trial and Law Reports Series No.20. 

Case No,9. Trial of Robert Wagner and others. (French case). 

Trial and Law Reports Series No.22. 

2) The oases considered by Committee HI in its meeting held on 
10th July, and in previous meetings, have now been redrafted 
according to the suggestions made during the discussions and the 

new text is being circulated to members in a series headed "Manuscripts 
of War Crime Trial Law Reports", Volume I, It is therefore suggested 
that final approval should be given to the following reports, as 
re-drafted: 


Case No,l, 
" '• 2 , 



Peleus, 

Dob tier, 

Almelo, 

Hadamar, 

Amberger, 

Heyer. 


3) It is further proposed that the draft glossaiv of the relevant 
provisions of British Law (Docs. III/V? and IIlAB) should be 
examined. 


1*.) Committee III should further continue its consideration of the 
type of publication proposed by Mr. Hodge. 
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SECRET Hl/50. 

23 rd July, 1946. 

UNITED NATIONS WAR CRIlffiS COMMISSION . 

COMMITTEE III. 


THE QUESTION OF THE JURISDICTION OF THE 
UNITED NATIONS WAR CRIMES COMMISSION 
C-V CRIMES CCMiITTED IN ETHIOPIA DURING THE ITALIAN-ABYSSINIAN WAR. 


(Referred, to Committee HI by the Commission on 19th July, 1946.) 
Note by the Secretary to Conmittee III. 


(1) The original terms of reference of the Commission agreed, upon at the 
meeting of the Allied and Dominions representatives, held at the Foreign 
Office, London, on 20th October, 1943, provided that the Commission should 
serve two primary purposes 

(i) It should investigate and reoord tho evidence of war 
crimes, identifying where possible the individuals 
responsible. 

(ii) It should reoort to the Governments concerned cases 
in which it appeared that adequate evidence might be 
expected to be forthcoming. 

* ; 

The Lord Chancellor (Lord Simon) proposed that the meeting should take 
a decision to set up the Conmission forthvdth but that the question of the 
possible expansion of the scope of these investigations and functions should 
be reserved for future consideration. This was unanimously agreed. 

M During the debate preceeding this decision, the Chinese Ambassador 
^said that, while his government were in full agreement with the proposal 
to i' 'tablish the Commission, they wished to make it clear that they 
reserved the right after the Commission has been set up to raise the 
question of the period of time which its investigations should cover in 
so far as war crimes committed in China were concerned. In this 
connection Dr.Wellington Koo pointed out that China had suffered the 
oonsequences of enemy invasion for a longer period than the other 
Governments represented at the meeting, Iho meeting took note of this 
statement, 

(2) From the terms of reference, in connection with the statement by tho 
Chinese Anbasoador, which was taken note of, it appears that although the 
Governments who set up the Conmission had, no doubt, in their minds crimes 
oomnitted during the war, which was then raging, no express limitation to 
the effect that crimes committed prior to the beginning of the second 
World War should be excluded from the Conmission^ Jurisdiction was mads, 

Tho question appears to be still (pen for decision by the members of 
the Conmission. 
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(3) With regard to Italian crime cocnittod in Ethiopia in 1935A936, 
two questions therefore arise: 

(a) Are the terms of reference of the Commission to be construed 
to the effect that they only cover war crimes comnittod 
during the war which was raging in 1943, the Second World 

Wr.r, or are the terms of reference of the Coniaission not so 
restricted? 

(b) In case the terms of reference are restricted to war crimes 
committed during the Second World War: Is the Itolian- 
Abyssinian War of 1935/36 a war different from the Second 
World War or does it, like the Japanese-Chinese ’’incident", 
form part of the Second World War, having been merged into 
it? 

(4) The first of the two questions posed in the proceeding paragraph 
appears to be not a question of law, but of policy. The position as to 
the period of time which the Commissions investigations should oover, 
was expressly left over for a later deoision by tho Commission or its 
member governments, 

(5) With regard to the second question raised in paragraph 3 of this 
paper, viz. whether the Italo-Abyssinian war was a war different from the 
Second World War, this writer has not had an opportunity of examining 
all the relevant documents for the purpose of this preliminary report. 

He submits, therefore, as a provisional basiB for further discussions by 
Committee III, the following: 

Before 1939, it was generally understood that the Itallan-Abyssinian 
War had been oonoluded by the debellatio of Ethiopia and by the annexation 
of Ethiopia by Italy. The question arose at the time whether the 
Italian Proclamation of Annexation of 9th May 1936 was premature, but, 
eventually, the Great Powers acquiesced in the conquest of Abyssinia and 
it was recognised by most governments da jure and by all governments de 
facto. 

In, say, 1938 or 1939, the question whether the Italian-Abyssinian 
war had come to an end would unambiguously have had to be answered in 
the affirmative, 

(6) The question remains whether later events have with retrospective 
effeot, brought about a change in this position. 

In the Agreement between the United Kingdom and Ethiopia of 31st 
January 1942, the government of the United Kingdom recognised that 
Ethiopia was then a free and independent State. ("Whereas the 
Government of the United Kingdom recognise that Ethiopia is now a free 
and independent State and His Majesty the Emperor, Haild Sellassid I, 
is its lawful Ruler, and, the reoonquest of Ethiopia being now oomplete, 
wish to help His Majesty the Emperor to re-establish His Government and 
to assist in providing for the immediate needs of the country") 

( Proarible) 

Diplomatic relation:! between tho United Kingdom and Ethiopia wore 
re-established (Art,I), the Enperor of Ethiopia agreed to enact laws 
against trading with the enemy (Art.Vl), he agreed that all prisoners 
of war shall be handed over to the custody of the British Military 
Authorities (Art.VH), The Government of the United Kingdom promised 
to use their best endeavours: 
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( a ) To secure tho return of Ethiopians in Italian hands, and 

(b) To secure the return of artistio works, religious property 

and the liko removed to Italy and belonging to His 
Majesty the Emperor, the Ethiopian State, or local or 
religious bodies. (Art.VIII). 

Simultaneously, a Military Convention v/as concluded "to provide for 
certain matters relating to mutual assistance as Allies in the struggle 
xgainst the common enemy". In the Military Convention, it was agreed, 
inter alia , that the appropriate British authority will, on receipt of an 
application signed by the appropriate official of the Ethiopian Ministry 
of Justice, surrender any person not being a member of the British Forces 
who is within any British cantonment or reserved area, and against whom a 
warrant of arrest has been issued, in respect of ary offence triable by 
an Ethiopian Court. (Art,l6 of tho Military Convention). 

The 1942 Agreement and Military Convention were superseded by an 
Agreement concluded on 19th December 1944. In this agreement the 
Ethiopian government agreed to certain provisions "in order as an Ally to 
contribute to the effeotive prosecution of the war and without prejudice 
to their underlying sovereignty", (Art.VIl). The contracting parties 
undertook to collaborate in arrangements for the internment or expulsion 
of eneny aliens or ex-enemy aliens (Art.X.) 

(7) The quoted provisions of the 1942 and 1944 Agreements between the 
United Kingdom and Ethiopia did not, in this writer’s opinion, amount to 
a complete and unqualified reversal, with retrospective effect, of the 
position brought about in 1936. The position at the tine prior to 1942 
was left where it was and the British Government only recognised that 
Ethiopia was then, namely In 1942, a free and independent State waging 
war against "a common eneny". 

The 1942 and 1944 Agreements are, therefore, not irreconcilable with 
the proposition that the 1935A936 war between Italy and Abyssinia was 
and has remained a war different from the Second World War. 

From the Ethiopian point of view the situation is probably different 
" «cause the Ethiopian government has not recognised the annexation of 
Ethiopia by Italy and the Ethiopian Emperor in the Preamble to the 1942 
Agreement recites his coronation pledges "not to surrender hi3 sovereignty 
or the independence of his people", 

(8) It therefore appears that also the second question, (b), contained 

in paragraph 3 of thi s paper is not a question of law 3 trio to sensu . but a 
question governed by a political decision. 

It was indicated by a member of tho Commission, (Dr.Zivkovid) in the 
Commission meeting held on 19th July 1946, that the thesis that the whole 
war against the "Axis" is one war, has beon adopted by the Great Powers 
in the London Agreement of 8th August 1945» which deals with tho prosecu¬ 
tion and punishment of the major war criminals of the European Axle . 

It should be added that the use of the term "Axis" is more a pronounce¬ 
ment of a political view than the laying down of a rule of law. As a 
legal notion, the "Axis" did not exist in 1935/36. The tripartite paot 
of Germany, Italy and Japan was formally concluded in 1939. But it 
must, on the other hand, be admitted, that the use of the terra "European 
Axis" indicates the intention to treat the Axis and the criminal 
activities of its representatives as one whole, at least as far as the 
task of retribution is concernod, 

(9) Tile question dealt with in this paper, namely whether crimes 
committed by Italians in Abyssinia in 1935/36 fall under the jurisdiction 
of the Commission may also be approached from a slightly different angle, 
namely: by analysing the term "war crimes" vhich is used both in the 









terms of reference of the Commission and in a great number of other 
international documents, e.g, in the Charter of the International 
Military Tribunal. 


In the meeting of the Comission held on 30th January 1946, (M.93), 
a motion was approved by 9 votes, with 6 abstentions, and accordingly 
carried, to the effect that orimes against peace and against humanity, 
as referred tq in the Four-Power Agreement of 8th August 1945, are war 
crimes within the jurisdiction of the Comission, The terra "orimes 
against humanity" (Artiole 6(c) of the Charter) comprises murder, 
extermination, enslavement, deportation and other inhumane acts 
conmitted against any civilian population, before or during the war. 

From this it follows that crimes against humanity, even ifoonrittoa 
’ -fore the war, fall within the jurisdiction of the Commission. This 
does not necessarily mean that crimes against humanity committed during 
another war ore also within the jurisdiction of the Commission, although 
a conclusion to this effect would not appear to bo illogical. 


It must be admitted,howover, that this line of thought ii% to a certain 
extent, artificial. Nor would the consequences be satisfactory. Crimes 
against humanity conmitted against the Abyssinian oivllian population 
would be subject to the Conmission's jurisdiction, violations of the laws 
and customs of war, v^hich are not simultaneously crimes against humanity, 
would remain outside its terms of reference. In other words: war crimes 
in the narrower sense would be excluded from the Commission's jurisdiction, 
while war orimes in the wider sense would fall under it. 


The practical application would also show unsatisfactory features. 

The GbnrxLssion would have to list persons accused of having oonmitted 
crimes against Abyssinian civilians, but it would have to rejeot oharges 
regarding similar orimes committed against members of the Jbyssinian Armed 
Forces, 


I Finally, attention may be drawn to a provision, issued by the four 
Great Posers, for the territory of Germany under the Jurisdiction of the 
Allied Control Council, This provision, (Law No,10 published in 
Military Government Gazette (Germany) No,5.), makes the Moscow 
Declaration and the Four Power Agreement part of the territorial law cf 
Germany and may oertainly be regarded as a document explanatory of the 
Four Power Agreement, Artiole II paragraph 5 of this Law provides that 
in any trial or prosecution for a orime therein referred to (vhioh 
includes war orimes in the narrower sense, as well as crimes against 
poace and crimes against humanity) the accused shall not be entitled to 
the benefits of any statute of limitation in respect af the period from 
30th January 1933 to 1st July 1945, This provision obviously implies 
that war crimes in the wider sense, including orimes against peace and 
crimes against hisnanity, oanndtted even before the 30th Jarwary 1933, 
are within the scope of the retributive action of the Allied Nations, 
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UNITED NATIONS 


.. crag®,. cotanssiCH 


CO: IIITTEE III 


re: Law R eporting 


The following text of a letter received by the 
Secretary to Committee III from Mr. James H, Hodge is cir¬ 
culated for the information of members - 

"Dear Dr. Schwelb 18th July, 19^6. 

Many thanks for your letter of the l6th inst. 

I shall be glad to hear from you in due course of the 
result of the Committee's deliberations and sincerely 
trust that they will proceed v.dth the publications 
suggested. 


I visited Professor Lauterpacht at Cambridge to 
ask his guidance a3 to the best type of person to be 
entrusted with the editorship of such volumes, and he gave 
me much useful advice. He is of the opinion that such a 
series would be useful, instructive, and a valuable 
record for the future. 

It is my view that a general editor should be 
agreed upon if the project goes forward, as this will 
materially assist in the correct presentation and 
evenness of the volumes to be published. In this 
respect I have asked Professor Lauterpacht, in the event 
of ray firm being entrusted with the publication, whether 
he would considor acting as such an editor, I feel sure 
that he would prove eminently suited to such a task should 
he be able to spare the necessary time; of course, he is 
extremely occupied at present. If he is too pressed to 
manage this, he may very likely suggest someone who would 
prove acceptable to your Conrnission. I shall let you know 
what ho says. 

If your Committee requires any further information 
I shall be glad to cane South to meet them at any time. The 
last meeting sanewhat took me aback as it was on a much 
larger scale than I had anticipated. 

Yours sincerely, 

James H. Hodge. 


P.S. We treat this series most 
seriously, and I wish to stress the 
fact that editors will not b e per¬ 
mitted to express views of their a\m 
as in the case of ‘our normal trials." 



Si. 


Tll/52 , 

;h July. 


UNITgP NATIONS WAR nraiirr ssiON. 


Pd>llofttlon ofTrlal Reports by Me gars, Hodge A Co. 
Proposals by the Secretary General 
to Qonnittec III. 


(1) As a result of the discussions so far conducted both by the Commission 
and by Conmdttee III, it is suggested that a letter on the lines contained 
in paragraph 4 of this pqper should be sent by the Secretary General to 
Messrs, Hodge & Co, after a reoomendation to this effect has been adopted 
by Obmnittee III and agreed to by the Ccemlasion, 

(2) In addition to approval by the Coraaission, it is suggested that the 
concurrence of the appropriate British authorities should be sought before 
despatching the letter, in view of the foot that they are primarily concer¬ 
ned with this project as mainly British trials will be made available to 
Hodge for the present, 

(3) It is further suggested that legal advice from a British lawyer 
conversant with such contracts should be sought before ooctaltting the 
Ooctnlasion to the undertaking contained in the draft letter* 

(4) The text of the letter might be os foil caret 
" Dear Sire, 

Reports on Trials of War Qriminale. 

Referring to our previous correspondence on the above attract, 
end to our discussions with you at various times, I write to 
inform you that the United Nations War Crimes Ccarrrdsaion has now 
agreed to a scheme regarding publication of full reports of Trials 
of War Criminals by your firm and that it is prepared to reoonnend 
to its member governments the adoption of the scheme under the 
following terms: - 

(a) Menfoer Governments who may wish to avail themselves of your 
services, will place at your disposal the transcripts, records and 
documents which they want to bo made the basis of your publication, 

(b) In oases where additional spore copies of the documents 
mentioned axe not available, the OomlBsion would be prepared to 
lend you any copy which had been made available to the Commission 

. by its member Governments for official use, provided you undertake 
the safe return of such copies undamaged, 

(o) The agreement of this Canalssion with regard to the person or 
persons to be entrusted with the editing of the individual trials, 
and the person you may wish to appoint as General fflltor for the 
whole scheme, will be necessary. The Conrdssion’s consent to 
these persons will not be unreasonably withheld. 
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(d) The drafts of any ocoxnentarlea and forewords to be 
included in the ptfclioations will be sv&ndtted to the 
Cczxdssion for approval and you will undertake to abide by 
any decisions which the Ctamisaion nay deem fit to make in 
this respect. 

(e) It will be a matter of a special agreement between the 
Camission and you where, in which cases and in what manner, 
reference will be made in the pifclioation Itself to the 
"United Nations Whr Grimes CctroLaaion." 

(f) The United Nations War Grimes Cbmission has the right 
to transfer its powers under this agreement to any inter¬ 
national or national body which should take over its 
functions, if the Comission should be wound up before the 
work of publication is oonoluded, 

(g) You will make your own arrangements with the 
Government or Government department oonoemed with regard 
to ocpyrights, to the payment of fees, if any, fear the right 
to use the documents, and all other questions of financial . 
agreements. 

(h) The Carols si on itself does not undertake any financial 
responsibility for the publication nor does it desire 
financial reward for the supervisory function to be exercised 
by it under the foregoing provisions. 

Yours sincerely, 


t 

Secretary General. " 


o 
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UN ITED N ATIONS WA R CRIMES COMMISSION 
DR AFT ANNEX ON THE LAW APPLICABLE TO 
WaR CRIMES TRIADS CONDUCTED BY 
FRENCH MILITARY TRIBUNALS. 

By Go Brand, 

(The present document is circulated as a basis for 
drafting Annex III, to be inserted in Volume I 
of the Law Reports, and, with ary suitable mod¬ 
ifications, in subsequent Volumes,) 

I. The Jurisdiction and Legal iasis of French Permanent 
military Tribunals fo r the Trial of War Criminals 

French Military Tribunals for the trial of war criminals are 
set up by virtue of the Ordinance of August 28th 1944* Concerning 
the Suppression of Wax Crimes,, It was promulgated in Algiers, and 
Article 6 states; "The present Ordinance is applicable to Algiers 
and the colonies. It will be published in the Journal Qfficiel of the 
French Republic and shall be put into effect as law". This Artiole 
is not, however, to be interpreted in any restrictive sense, since the 
Ordinance has been used as the basis of numbers of trials held in 
Metropolitan France, 

The first paragraph of Article 1 of the Ordinance runs as 
follows; "Enemy nationals or agents of other than French nationality 
who are serving enemy administration or interests and who are guilty 
of crimes or delicts committed since the beginning of hostilities, 
either in France or in territories under the authority of France, or 
against a French national, or a person under French protection, or a 
person serving or having served in the French armed forces, or a 
stateless person resident in French territory before June 17tn, 1940* 
or a refugee residing in French territory, or against the property 
of ary natural persons enummerated above, and against any French 
corporate bodies, shall be prosecuted by French military tribunals 
and shall be tried in accordance with the French laws in force, and 
according to the provisions set out in the present Ordinance, where 
such offences, even if committed at the time or under the pretext 
of an existing state of war. are not justified by the laws and 
customs of war". 

It is not specified which type of Military Tribunals are to 
deal with cases of War Crimes, The C ode de Justice Militaire makes 
provisions, ''nd in some respects different provisions, for several 
kinds of Military Tribunals, namely Permanent Military Tribunals, and 
Military Tribunals attache1 to the armies, in territorial districts 
in a state of war’, in communes or departments in a state of siege, 
and in besieged or invested war areas. There are also Military Appeal 
Tribunals (Tribunaux Militaires de Cassation), to which, by definition 
a prisoner could not of course bo sent in the first instance. All of 
the trials recorded in documents so far received by the United Nations 
War Crimes Commission have been held by Permanent Military Tribunals, 
and it is, therefore, in relation to them that this Annex speaks. 

Article 124- of the Co de de Justi ce Militaire states that: "In 
time of war, there 3 'nall be at least" one Permanent Military Tribunal 
in each military region; the seat of this Military Tribunal shall. 





in principle, be the chief town of the military region,,,," 

II. The Composition of a French War Crimes Tribunal 

Article 5 of the Ordinance runs as follows: "For adjudicating 
on war orimes, the military tribunal shall be constituted in the 
manner laid down in the Code de Justice Mllitaire, The majority of 
the military judges shall bo selected from among officers, non¬ 
commissioned officers and other ranks belonging, or having belonged, 
to the French Forces of the Interior or a Resistance Croup," 


III, Persons Subject to the Jurisdiction of French Mllil 
for the Trial of War Crimea 


Tribunals 


Article 1 of the Ordinance states that the persons liable to 
prosecution thereunder are: "Enemy nationals or agents of other than 
French nationality who are serving enemy administration or interests 
and who are guilty of crimes or delicts conmitted since the beginn¬ 
ing of hostilities, either in France or in territories under the 
authority of Franoe, or against a French national, or a person under 
French protection, or a person serving or having served in the French 
armed foroes, or a stateless person resident in french territory 
before 17th June 1940, or a refugee residing in French territory, or 
against the property of any natural persons ennumerated above, and 
against any french corporate bodies." 

Article 4 lays down that "Where a subordinate is prosecuted as 
the actual perpetrator of a war crime, and his superiors cannot be 
indicted as being equally responsible, they shall be considered as 
accomplices in so far as they have organised or tolerated the criminal 
acts of their subordinates," 

In the trial of Wagner and Six Others, both the Acte d' Accusation 
and the Judgment of the Tribunal refer to Articles 59 and 60 of the 
Code Pdnal as being relevant to the charge and to the sentence res¬ 
pectively. 

Article 59 of the Code states that "The accomplices to a crime 
or a dellot shall be visited with the same punishment as the authors 
thereof, excepting where the law makes other provisions". 

Article 60 includes the following words: "They shall be 
punished as accomplices for an act treated as a oxime or a delict, 
who, by gifts, promises, threats, abuse of authority or power, 
scheming or culpable deooit, have provoked that oot, or given orders 
for its commission. " 

It is worthy of note that a large proportion of the questions 
put by the fresident before the Judges in the Wagner trial enquired 
whether the accused had been accomplices in the commission of the 
various oots alleged. The wording of Article 60 is particularly 
interesting in view of the fact that the Judges were asked whether 
Wagner had been an accomplice, "in abuse of authority or power", in 
the passing of the illegal sentences alleged in the case, and in the 
shooting of the prisoners of war. The Judges were also asked whether 
R&hn, in like manner, had been an accomplice in the latter crime. 


Crimes made 


shable by the Ordinance 


The terms "War Crime" and "War Criminal" are left undefined 
in the Ordinance, but it seems to follow from the wording of Article 
1 that the offences to be punished are such infractions of French 
Law as are not made justifiable by the laws and customs of war. 

It will be noted that the scope of the term *War Crime" as thus 
defined, is not quite the same as that laid down in the British Royal 
Warrant, where it signifies a violation of the laws and usages of war 
themselves, committed during any war in which His Majesty haa been or 
may be engaged since 2nd September 1939* 
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attention should bo dravm to the offences specifically 
mentioned in the seoond paragraph of Article 1 and in the whole of 
.Article 2. Theso passages are as follows 

"In particular the offences specified and made punishable 
under .articles 92, 132, 265 et seq,, 295, 296, 301, 302, 303, 304, 

309 to 317, 332, 334, 341, 342, 343, 344, 379, 400, 434 to 459 of 
the Codo Pdnal and Articles 214, 216, 221 et seq, of the Code de 
Justice Militoire shall be the subject of prosecution in accor¬ 
dance with the above provisions, if they have been committed in the 
circumstances described in paragraph 1 of the present Articles 

Article 2 r - The provisions of the Code Pdnal and of the 
Code de Justice Militaire shall be interpreted as follows: 

1 0 The illegal recruitment of armed forces, as specified 
in Article 92 of the Code P<5nal , shall include all recruit¬ 
ment by ,h. jurjy or hu* agents; 

2» Crinxnal association, as specified in Articles 265 et seq« 
of the Code Pdnal, shall include within its 3cope organisations 
or agencies engaged in systematic terrorism; 

3 a Poisoning, as specified in article 301 of the Code Pdnal , 
shall include the exposure of persons in gas chambers, the 
poisoning of water or foodstuffs, and the depositing, 
sprinkling or applying of noxious substances intended to 
cause death; 

4. Premeditated murder,as specified in Article 296 of the 
Code Pdnal ,shall include killing as a form of reprisal; 

5. Illegal restraint, 03 specified in Articles 341, 342 and 
343 of the Code p£nal shall include forced labour of civilians 
and deportation for ary reason whatever of any detained or 
interned person against whom no sentence which is in accor¬ 
dance with the laws and customs of war has been pronounced, 

6 C Illegal restraint,as specified in paragraphs 1 and 2 of 
Article 344 of the Code P(5nal .shall include the employment 
on war work of prisoners of war or requisitioned civilians; 

7. Illegal restraint ,as specified in the lost paragraph 
of .article 344 of the Code P£nal .shall include the employ¬ 
ment of prisoners of war or civilians in order to protect the 
enemy; 

8 , Pillage, as specified in Articles 221 et 3eq. of the 
Code de Justice Hilitaire, shall include the imposition of 
collective fines, excessive or illegal requisitioning, con¬ 
fiscation or spoliation, the removal or export from French 
territory by whatever means of property of any kind, including 
movable property and money," 

<"o:.’tuin of-the Articles mentioned in the second paragraph 
of Article l,and not elucidated in Article 2, have been dealt with 
in the notes tc the Wagner Case; it has been seen that Articles 295 
and 296 of the Code Pdnal define premeditated murder, as this 
Annex states elsewhere, .article 302 provides the penalty for pre¬ 
meditated murder, patricide and poisoning, and Article 304 provides 
the penalty for murder.^*' 

Of the remainder, .article 132 of the Code R5nal deals with 
the counterfeiting and altering of French money and the circulation 
thereof, ..articles 205 et seq with conspiracies to cannit crimes 
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against persons or property, } 0 3 with torture and acts of barbarity, 
309-317 with voluntaiy wounding and striking, not regarded as 
murder, and other voluntaiy crimes and delicts, 332 and 334 with 
certain sexual offences, 379 with theft, 400 with extortion, and 
434-459 with arson and other forms of destruction. Article 214 of 
the Code de Justice Militaire deals with abuse of authority and 216 
with offences against wounded sick and dead soldiers, 

V. Provisions Regarding the Defence of Superior Orders 

Article 3 of the Ordinance runs as follows: "Laws, decrees or 
regulations issued by the enemy authorities, orders or permits issued 
by these authorities, or by authorities which ore or have been sub¬ 
ordinated to them, cannot be pleaded as justification within the 
meaning of Article 327 of Hie Code P^nal . but can only, in certain 
circumstances, be admitted as extenuating or exculpating circumstances," 

Article 327 of the Code Pdnal makes the following provision: 

"No crime or delict is committed when the homicide, wounding or 
striking was ordered by the law or by legal authority", 

VI, Penalties Attaching to War Crimes 1 

Article I of the Ordinance states simply that the persons 
specified therein shall be "prosecuted by French military tribunals 
and shall be judged in accordance with the French laws in force," 

Apart from making certain special provisions concerning military 
degradation and loss of rank and prohibition of residence, and apart 
from providing the penalties attaching to the commission of a delict. 
Article 192 of the Code de Justice Militaire, the only article appear¬ 
ing under the Chapter heading: "Penalties Applicable" states: "The 
penalties which can be applied within the military jurisdictions far 
crimes are those laid down in articles 7 and 8 of the Code Pdnal ." 

These Ar tides, together with the preceding one, read as follows: 

" 6, The penalties for crimes ore either corporal and Ignominious, 
or simply ignominious, 

7, The penalties which are corporal and ignominious are: ^ 

(l) death; (2) penal servitude for life; (3) deportation; 

(4) penal servitude for a term; (5) detention;(6) confinement, 

8, The ignominious penalties are: 

(1) banishment; (2) civic degradation, " 

These articles provide the possible range of punishment under 
French Criminal Law; Artides providing against individual offences 
supply the relevant penalties. For instance, in the Wagner trial, 

Articles 302 and 304 of the Code Pdnal were referred to by the 
Prosecution, and by the Tribunal in its judgment. The former provides 
that the penalty for premeditated murder, patricide and poisoning shall 
be death. The latter lays down that simple murder (i,e, voluntary 
homicide) shall be punished by penal servitude for life, except in 
two cases, when the death penalty shall be pronounced. The first 
arises when the murder has been preceded, accompanied or followed by 












another crime* Thu s*xjond arise*. when the murder has luad aa its 
object the preparation, facilitation or execution of a delict;, or the 
facilitating of the flight, or assuring of the impunity, of the 
authors or accomplices of a da Diet* (-*-7 

VJI. The Procuduru Followed in French War Crimes Trials 

The Ordinance makes no special provisions regarding procedure, 
but simply makes reference to trial "in accordance with the French 
laws in force". It is useful however, to make a short survey of the 
procedure applied in French war crime trials, with particular 
reference to the Wagner case, 

After his preliminary investigation of u ease, a military Juge 
d*Instractign decides Tile the r it should go before a Military Tribunal 
for trial c (<0 

-article ot of the Code ie Justi ce Killt ai re, to which reference 
was m ade by the Tribunal in rejecting the plea made by Grllner's 
Counsel to the Jurisdiction of the Tribunal, includes the following 
passages 

"For all acts liable to be punished by sentences of death, 
deportation, penal servitude, imprisonment or confinement, 
the cose can bo sent before a Military Tribunal only by the 
Court of Indictment (Chorubre des nises en accusation) of 
the .roped! Cou-t for the jurisdj.cti.onal area within which the 
Tribunal operates," 

In peace ta: ie, accordingly, thw Juge d'Ins traction i-ost refer 
such cases to the Court of Indictment of the appropriate appeal court, 
in accordance with Article 56 of the Code, which provides to that 
effect, 

n.3 the Tribunal trying hie Y/ugner Case pointed out. however, 
jiTticlc 68 of the Code da J u stice ... ilit airo is not applicable "in 
tine of War", ..rtioi'j 125 bis of that code provides that: 'All 
the rales laid down in the Title I of this Code, concerning Permanent 
Military Tribunals in time of peace, must be observed also as regards 
Permanent Military Tribunals in the territorial districts in time of 
war, the powers of the General ccouanding the territorial district in 
time of peace boj.ng transferred to tho General commanding the military 
region or the territorial district to the extent of the territory 
under his authority, provided.that; 

(2) In time of war, .article 68 shall be inapplicable, and the sending 
of cases before a military Tribunal by Order of Committal shall be 
carried out by a military Jugd d*Instruction, as regards both 
Permanent Military Tribunals and Military Tribunals attached to the 
armies," 

The next stop is provided by .article 6y of the Code de Justice 
...ilitairo .which lays down that the Public Prosecutor (Conmisaire du 
Gouvernement) q 'iall bo charged with taking action against the accused 


(1) .,nd 3ce also the penalties provided by the .articles quoted in the 
notes to the Vagner Trials, pp,..., .articles 35 and 37 of the Code 
T^nal, to which also the *,cto d*.accusation (Charge sheet) and the 
Tribunal referred, make general provisions regarding the cases where 
civic degradation ,.ioy, or must, be accompanied by imprisonment, and 
regarding wartime confiscation for the benefit of tho nation of the goods 
of a condemned person, 

(2) Article 42 bi_s of the Code states v-hnt, in cases of delicts, the 
General commanding the territorial district may, after consulting the 
Public Prosecutor, decide to follow a different procedure, according to 
which the preliminary investigation is not conducted by a Juge d'In¬ 
struction but by ti.(/ officers of certain specified ranks. 








before the Military Tribunal. He must immediately cause the accused 
to be notified of the Order of Committal (Ordonnanoe de Renvoi) whereby 
the Jugo d'Instruction has sent the case before the Military Tribunal* 

He communicates the some Order to the authority which gave the Order 
of Enquiry* He sends, to the General commanding the territorial 
district in which the Military Tribunal sits, a request for its con¬ 
vocation. Finally, he must also draw up an -.cte d'Accusation (Charge 
Sheet). This document is, in fact, a reoital of the foots alleged by 
the Prosecution* 

i»rtiole 71 of the Code states that, three days at least before 
the meeting of the Tribunal, the Publio ITosecutor shall oensunioate 
to the aocused the «ote d'Accusation, with the text of the law 
applicable and the names of the witnesses whom he proposes to oall* 

If the accused has not chosen a defending Counsel, a Counsel will be 
officially provided for him. 

Article 72 of the Code provides that trials shall be public, 
exoept where the Tribunal decides that this appears dangerous to 
publio order or morals* In any cose the Judgment must be delivered 
in public* t 

.article 119 of the Code, which was mentioned in the Wagner 
proceedings in connection with the absence of Huber, contains the 
following passages: "When the accused has been referred to a Military 
Tribunal for trial and it has not been possible to arrest him, or 
when he has escaped after being arrested, •*• on the receipt of the 
Decision W or Order of Cocnittal, and on the initiative of the 
Publio Prosecutor, the President of the Military Tribunal shall issue 
an Order, setting out the crime or delict for which prooeedings are 
being taken against the accused, and stating that he will be held 
bound to present himself within six days, reckoning from the date of 
execution of the last of the fomalities connected with the public¬ 
ation of the said Order* 

In wartime, or vhere the territory in which the offenoe has been 
committed is deolared to be in a state of siege, the period shall be 
reduced to five days," 

If the aocused fails to present himself during the period of , 4 

grace, article 12Q quoting a Decree-law of 20th May 1940, states 
that prooeedings oon be token against him in his absence or in 
default ( par contunace ou par ddfaut )* 

The discretionary power of the President regarding the use of 
evidence, which was referred to in the Wagner trial , arises out of 
Article 82 of the Code, which includes the following words: "The 
President shall have a discretionary power in relation to the oonduot 
of the prooeedings and the finding of the truth. He shall be able, 
during the proceedings, to cause to be produced ary evidence which 
seems to him to be of value for tho finding of the truth, and to call, 
even by means of a sumons, or to produce, any person to whom it seems 
necessary that a hearing should be given". 


(3) By "Order of Enquiry" is meant the "Order d'Informer" which, in 
accordance with article 24 of the Code de Justice Militaire . a 
General commanding a territorial district must ooniaunicate to the 
appropriate Public Prosecutor if he is satisfied that proceedings 
should be started before a Military Tribunal against someone amenable 
to its Jurisdiction, The latter then refers the matter to the Juge 
d'Instruction attached to the Tribunal. 

(4) 1. reference to the decision of a higher court referring a matter 
to a Military Tribunal for trial* See earlier in these notes on 
procedure* 











_J*tor the exaj.unation of the witnesses, the accused and the 
evidence, and after hearing the arguments of Counsel, the accused 
and his Counsel having the last word, the Tribunal must then, in 
accordance withn .a’ticles 89 - 91 of the Code, retire and vote by 
secret ballot, answering "yes" or "no" to the questions of fact and 
law put by the President* By a law of 3rd February 1941, a simple 
majority is sufficient for decisions on these questions, during war¬ 
time* Should the accused be found guilty, the Tribunal must then, by 
virtue of article 91 of the Code, decide whether there were extenuating 
circumstances, and must fix the penalty* 

In accordance with ..rticle 93, the President of the Tribunal 
must then read the judgment in public sitting, 

VIII.. Provisions Regarding Appeals 

Article 123 bis of the Code do Justice Militaire* quoting a 
Decroo of 3rd November 1939, provides that in time of war Permanent 
Military Appeal Tribunals shall be sot up, their number, seat and 
jurisdiction being fixed by decree* They aro to try only persons 
convicted by Military Tribunals* Article 135 of the Code states that 
such persons shall huve twenty-four hours during which they may appeal 
to such a court* This period begins to run at the end of the day on 
which tho judgment of the Military Tribunal is read, 

..article 134 states that;"Military appeal Tribunals can annul 
decisions only i.. the following cases.* 

(1) when tho Military Tribunal has notbejicomposed in 
accordance with the provisions of the Code, 

(2) when the rules of competence have been violated, 

(3) when the penalty laid down by the law has not been 
applied, to the act3 declared to be proved by the Military 
Tribunal or when a penalty has been pronounced which goes 
beyond the cases stated by the law, 

(4) when there ha3 been a violation or emission of the form¬ 
alities laid down by law as a condition of validity, and 

(5) when the Military Tribunal has omitted to decide upon a 
request of the accused, or on application of the Publio 
Prosecutor, which aims at making use of a power or a right 
accorded by tho law," 

According to .article 136 which quotes a Decree of 3rd November 
1939, "In all cases where a Military Appeal Tribunal has been estab¬ 
lished, persons sentenced by Military Tribunals cannot appeal to the 
Court of Appeal (Cour do Cassation) against the decisions of Military 
TT^Vuir'lr and of Military appeal Tribunals," 
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UNITED NATIONS WAR CRIMES COMMISSION 


DRAFT GLOSSARY OR GENERAL INTRODUCTION 
INTO 

UNITED STATES LAW CONCERNING TRIALS OF WAR CRIMINALS 
BY MILITARY COMMISSIONS AND MILITARY GOVERNMENT COURTS. 


By Egon Sohwelb. Legal Offioer. 


The following is a draft of Annex II to Volume I of 
•the Law Reports to be published. The Draft of 
Annex I containing a general introduction into the 
British law concerning trials of war orininals by 
Military Courts was circulated as Document III/47 
and agreed upon by Committee III with certain 
amendments (See also Document 111/48). Its final 
text is being circulated in the "Manuscript series". 

A draft of Annex in, containing an introduction into 
the relevant French provisions has been birculated as 
Document III/53 and has also with the kind help of the 
Frenoh representative been submitted to the French 
authorities for checking. 

Hie present paper deals with the appropriate provisions 
of United States law. 


I, The different types of United States Military 
an& kllltary Government Tribunals. 

In United States Law there are three types of Military Tribunals, 
namely (a) Courts Martial, (b) Military Conmissions and (c) Provost 
Courts. In addition to these Tribunals, based on internal United 
States law, both conrnon law and statute, there exist in territory 
occupied by United States forces (d) Military Government Courts, In 
the present publication, which deals with the trial of war criminals 
by Allied Courts, we are not concerned with the type of Military 
Tribunals mentioned under (a) (Courts Martial) because the jurisdiction 
of Courts Martial is generally restricted to "persons subject to the 
Articles of War", i.e,, p rouglily speaking, to members of the United 
States Amy. Provost ^ourts (supra (c;) are tribunals of a sumnary 
nature. As there have been no trials of war criminals before United 
States Provost Courts, this type can also remain outside the scope of 
this introduction which therefore will be restricted to: Military 
Conmissions (Part I) and to Military Governments Courts (Part II). 

Part I; United States Military Commissions. 

II. The Basic Provisions. 

The United Statos Military Conmissions are an ancient institution 
going back to the Mexican war in the first half of the nineteenth 
century. They have been described as the American comon law war court. 
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They were not created by statute, but reoognised by statute law. In 
very reoent decisions, (tho ao-oalluQ Saboteur onoc ox parto Richard 
QiirlnC 1942); in ro Yamashita ^1946) and in re Homma (1946) the Supreme 
Court of the United States had oooasion.to consider at length the 
souroes and nature of the authority to create Military Cormissions. 

Tho Supreme Court stated that Congress and tho President, like the 
courts, possess no power not derived from tho Constitution of the 
United States, But one of the objeots of the Constitution, as declared 

by its preamble, is to "provide for the cxnon defence". As a means 
to that end the Constitution gives to Coiigress the power to "provide 
for the common Defence", "To raise and support Annies", "To provide and 
maintain a Navy", and "To make Rules for the Government and Regulations 
of the land and naval Forces". Congress is given authority "to declare 
War .... and make Julies concerning Captures on Land and Water", and "To 
define and punish Piracies and Felonies committed on the high seas and 
Offences against tho Low of Nations", In the oxorciso of the power 
conferred upon it by the constitution to "define and punish .... offences 
against the law of nations", of which the law of war is a part, the 
United States Congress has by a statute, the Articles of War, recognised 
the "Military Commissions" appointed by military command, as it had 
previously existed in United States Amy practico, as an appropriate 
tribunal for the trial and punishment of offences against the law of 
war. The Supreme Court pointed out that Congress, by sanctioning the 
trial of enemy combatants for violations of the law of war by 'iilitary 
ccemission had not attempted to codify the law of war or to mark its 
precise boundaries. Instead it had incorporated, by referenoe, as 
within the pre-existing Jurisdiction of military cocmissions created by 
appropriate military command, all offences which are defined as auoh by 
the law of war, and which may constitutionally be included within the 
Jurisdiction. 

The Constitution confers on the Prosident the "executive Power" and 
imposes upon him the duty to "take core that the Laws bo faithfully 
oxoouted". It makes him the Pomander in Chief of the Array and Navy. 

The Constitution thus invests the President as Commander in Chief with 
the power to wage war and to carry into effect all laws passed by 
Congress for the conduct of war and for the government and regulation 
of the Armed Forces, and all laws defining and punishing offenoes 
against the law of nations including those which pertain to the conduct 
of war. 

Finally the Supreme Court held that Congress by sanctioning tarials 
of eneny aliens by military commission for offenoes against the law of 
war had reoognised the right cf the aocused to make a defence. It has 
not foreclosed their right-to contend that the Constitution or lawB 
of the United States withhold authority to proceed with the trial. 

Article 38 of the Articles of War provides that the President of 
the United States may, by regulations, which he may modify from time 
to time, prescribe the procedure, including modes of proof in oases 
before courts - martial, courts cf inquiry, military comnissions and 
other ndlitar;' tribunals, which regulations shall, in so far as he 
shall deem practicable, apply the rules of evidence generally 
reoognised in the trial of criminal cases in the district courts of the 
United States, provided that nothing contrary to or inconsistent with 
tho Articles of War shall be so prescribed. From this it follows 
that the President of the United States as tho Commander in Chief of 
tho Armed Forces, and the Commanders in the field deriving their 
power from the Chief Executive, have tho power to appoint Military 
Commissions and to prescribe tho rules and regulations under which 
they have to operate. 









I.Regulations for the trial of war criminals 
by Military Commissions. 

The British Royal Tferrant of 14th June 1945 (see Annex I of 
this Volume) has made regulations for the trial of war criminals 
for all British Military Courts in all theatres of operations and 
in dLl territories under the .jurisdiction of the United Kingdom 
Government and armed forces. 

The United States authorities have made different provisions 
for different territories. Prom the decision of the Supreme Court 
of the United States in ex parte Richard Cuirin it appears that the 
President, as President and Cor.mandcr in Chief of the Army and Navy, 
by Order of July 2nd 1942 (7 Foderal Register 5103), appointed a 
Military Commission and directed it to try Richard Quirin and seven 
other German nationals for offences against the law of war and the 
Articles of War and prescribed regulations for the procedure on the 
trial and for review of the record of the trial and of any judgment 
or sentenoe of the Comission. On the same day, by Proclamation, 

(7 Federal Register 5101), the President declared, that "all persons 
who are subjects, citizens or residents of ary nation at war with 
the United States or who give obedience to or act under the direction 
of ary such nation, and who during time of war enter or attempt to 
enter the United States .... through coastal or boundary defences, 
and are oharged with conmittirig or attempting or preparing to commit 
sabotage, espionage, hostile or warlike acts, or violations of the 
lav/s of war, shall be subject to the la.v of war and to the jurisdic¬ 
tion of military tribunals". The Supremo Court of the United States 
in its decision ex parte Richard Quirin upheld the legality of this 
procedure by the President, 

Similarly by Command of General McNarney, Regulations for the 
Trial of War Crimes for the Mediterranean theatre of operations were 
made on the 23rd September 1945 by circular No,114; these Regulations 
(in the following pages called tho Ifoditorranean Regulations), formed 
the basis of tho proceedings against General Dostler (see Case 2 
of this Volume). 

By coranande of General Eisenhower , a directive regarding Military 
Commission in European theatre of operations were made by an Order of 
25th August 1945 (to be called European directive hereafter). These 
ruleB applied, o.g. to the Hadanar trial (case No,4. of this Volume). 
For the United States Armed Forces, Pacific, Regulations governing the 
trial of war criminals were made by General McArthur on 24th September 
1945, These regulations (to be called in this note Pacific 
Regulations) formed the basis of the trial, inter alia , of the 
Japanese General Yamashita the proceedings of which were eventually 
reviewed by the Supremo Court cf the United States. 

The Definition of War Crime in the Ro^mlations for the 
trial of war crinal3 in the different United States 
theatres of operations. 

In the Mediterranean Regulations, "war crime" is defined a3 
meaning a violation of the lavra or customs of war. Under tho 
European directive (la) military commissions arc appointed for the 
trial of persons who are charged with violations of the laws or 
customs of war, of the law of nations, or cf the laws of occupied 
territory or ary part thereof. 


In the Pacific Regulations the offonoc falling under the 
Jurisdiction of the Military Commissions are described as follows (5): 













murder, torture or ill-treatment of prisoners of war or persons on 
the seas; killing or ill-treatment of hostages* murder, torture or ill- 
treatment, or deportation to slave labor or for ary other illegal 
purposo, of civilians of, or in, oocupied territory; plunder of publio 
or private property; wanton destruction of cities, towns or villages; 
devastation, destruction or damage of public or private property not 
Justified by military necessity; planning, preparation, initiation or 
waging cf a war of aggression, or an invasion or war in violation of 
international law, treaties, agreements or assurancos; murder, extermina¬ 
tion, eniavement, deportation or other inhumane acts conmittod against 
apy civilian population, or persecution on political, racial, national 
or religious grounds, in execution of or connection with any offence 
within the jurisdiction of the commission, whether or not in violation 
of the donostic law of tho country whore perpetrated; and all other 
offenoes against the laws or customs of war; participation in a connion 
plan or conspiracy to accomplish apy of the foregoing. Leaders, 
organizers, instigators, accessories and accomplices participating in 
the formulation or execution of apy such common plan or conspiracy will 
be held responsible for all acts performed by any person in execution 
of that plan or conspiracy". The jurisdiction of the Military 
Commissions operating under tho Pacific Regulations, is, therefore, 
considerably wider than that of tho Military Commissions in the 
Mediterranean theatre, and also wider than those falling under the 
European directive because, in addition to violations of the laws and 
customs of war (or war crimes in the narrower sense,) it comprises in a 
way similar to the International Military Tribunal created by the *our 
Power Agreement of 8th August 1945, also what is there called crimes 
against pcaco and crimes against humanity. 


position of the Military Commissions. 


Military CcraniBsion shall, under all three Regulations mentioned, 
be composed of not loss than three members. In the European and 
Mediterranean Theatres of Operations, tho mergers must be offioers of 
tho United States Any, The Pacific Regulations, on the other hand, 
provide also for "international military caranissions consisting of 
representatives of several nations or of each nation concerned, 
appointed to try cases involving offences against two or more nations 
or ary other offences; and commissions consisting of members of any 
one branch or of several branches of the arry services of one or more 
nations",(2). Tho most outstanding instance of an American Military 
Tribunal consisting of representatives of several nations is the 
International Military Tribunal for tho Par East which was established 
by Special Proclamation of General Ituglaa McArthur of 19th January 
1946 (as amended by a subsequent Qrdor of 26th April 1946)"for the 
just and prompt trial and punishment of major war criminals in the 
Par East," The Paoifio Regulations also provide that persons whose 
offence have, a particular geographical location outside Japan may be 
returned to tho scene of their crimes for trial by competent military 
or civil tribunals of local jurisdiction, (5b) wiiich is an application 
of the Moscow Declaration of 30th Octobor 1943 to the Pacific theatre 
of war. 



In American law the function of the Judge Advocate is entirely 
dJLfforont from that of the Judge Advocate in British Military 
Tribunals, Whereas the British Judgo Advocate is an impartial 
adviser to the Tribunal (see Annex I of this Volume, paragraph ,,,,) 
Artiole 17 of tho American Articles of War provides that the trial 
judge advocate of a general or special court martial shall prosecute 
in the name of the United States, and shall,under tho direction of tho 
Court, prepare the record of its proceedings. The Mediterranean 
Regulations (3) provide that far each military oonaission there shall 
be appointed a judge advocate and a defence counsol with such assistants 
QB may be required, whose duties shall be similar to those of like 
officers before general courts martial. Similar provisions apply 




to the European (lc) and Pacific theatres, in the latter case it being 
also provided (11) that in prosecutions for offences involving more 
than one nation, each nation concerned may be represented among tho 
prosecutors. * • 

VII. Rules of Procedure. 

The Mediterranean Regulations provide (8) that military 
commissions shall conduct their proceedings as nay be deemed necessary 
for full and fair trial, having regard for but not being bound by, tho 
rules of procedure prescribed for general, courts martial, Inthe 
European directive, it is stated (2) that military ccranissions shall 
have power to rake, as occasion requires, such rules for the conduct 
of their proceedings consistent with the pov/ers of such commissions, 
and with the rules of procedure set fotth in the directive, as are 
deemed necessary for a full and fair trial of the accused, having 
regard for, without being bound by, the rules of procedure and 
evidence prescribed for general courts martial. In the Pacific 
Regulations it is provided, inter alia , that the comission shall 
confine each trial strictly to a fair, expeditious hearing on the 
issues raised by the charges, excluding relevant issues or evidence, 
and preventing any unnecessary delay or interference (13a). Sessions 
of the Commission shall be public except when otherwise directed by the 
Commission (13c), The accused shall be entitled, inter alia , to be 
represented prior to, and during trial by counsel of his own choice or 
to conduct his own defence. If the accused fails to designate his 
counsel, the comission shall appoint competent counsel to represent 
or advise the accused (14b). The acoused shall be entitled to have his 
counsel present relevant evidence at the trial in support of his defence, 
and cross-examine each adverse witness who personally appears before the 
Commission (14c.) and to have the charges and specifications, the 
proceedings and any documentary evidence translated when he is unable 
otherwise to. understand them (l4d). 

VIII. Rules of Evidence. 


The Regulations and tho Directive provide that tho technical rules 
of evidence shall not be applied by the military commissions, (paragraph 
10 of the European directive, para.3 of the Mediterranean and para.l6 
of the Pacific Regulations). 3he regulations contain as to evidence, 
provisions similar to those presoribed in Rsgulation 8(1) of the British 
Royal Warrant (Soe Mnox I of this Volume, p...,) For the European 
theatre it is provided that such evidence shall bo admitted before a 
military comission as, in the opinion of the president of the commission, 
lias probative value to a reasonable nan. In the Mediterranean 
Regulations it is added that without limiting the scope of this rule the 
following in particular will applyj 

" a. If any witness is dead or is unable to attend ar to give 
evidence or is, in tho opinion of the president of the 
commission, unable to attend without undue delay, tho 
comission may receive secondary evidence of statements 
made by or attributed to such witness, 

b. Ary document purporting to have been signed or issued 
officially by ary member of any allied or enemy f01X30 or 
by ary official or agency of ary allied, neutral or eneny 
government, shall be admissible as evidence 'without proof 
of the issue or signature thereof. 

c. Ary report by ary person whon it appears to the president 
of the comission that the person in making the report was 
acting within the scope of his duty may be admitted in 
evidence. 
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d« * Any deposition or record of any military tribunal may 

be admitted in evidenoe. 

« . 

e# Any diary, letter or other document may bo received 
in evidence as to the facts therein stated. 

f* If ary original doounont cannot bo produced, or, in 
the opinion of the president of the oomission, cannot 
be produood without undue delay, a copy or translated 
oopy of such document or other secondary evidence of 
its oontents may be reoeived in evidence. A transla¬ 
tion of ary document will be presumed to be a correct 
translation until the contrary is shown. 

g. Photographs, printed and mimeographed matter, and 
true copies of papers are admissible without proof. 

h« Confessions arc admissible without proof of 
oircumstanoes or that they were voluntarily made. 

The circumstances surrounding the taking of a con¬ 
fession may be shown by the accused and such showing /"N 

may be considered in respect of the weight to be accorded 
it, but not in respect of its admissibility. " 

Similar but not identical provisions are contained in tho 
Pacific Regulations where it is also provided (l£b) that the 
cendsslon shall take judicial notice of facts of oom&on knowledge 
offioial government documents of any nation, and the proceedings 
records and findings of military or other agenoios of any of the 
United Nations, a provision which corresponds to Article 21 of the 
Charter of the International Military Tribunal annexed to the Pour 
Power Agreement of 8th August 1945. 



ttie Pacific Regulations contain also the following provisions 
(l6d): 

If the accused is charged with an offense, involving concerted 

criminal action upon the part of a military or naval unit, or any 
group or organisation, ovidenoo which has been given previously at 
a trial of any other member of that unit, group or organization, 
relative to that concerted offense, may be reoeived as priaa facie 
evidence that the acoused likewise is guilty of that offense. 

This provision is similar to that of Regulation 8(2) of the British 
Royal Warrant (See Annex I of this Volume, p ....) 

The Eastern regulations further provide (l6e) that: 

” The findings and judgment of a commission in any trial of a 
unit, group or organization with respeot to the orimlnal character, 
purpose or activities thereof shall bp given full faith and credit 
in any subsequent trial by that or any other commission of an 
individual person charged with criminal responsibility through 
membership in that unit, group or organization. Upon proof of 
mentoership in suoh unit, group or organization convicted by a 
coomisslon, the burden of proof shall shift to the accused to 
establish any mitigating circunstonoes relating to his membership 
or participation therein," 

This provision is to be read in connection with paragraph 4(b) 
where it is said that "Any military or naval unit or any official 
or unofficial group or organization, whether or not still in 
existonco, may be charged with criminal acts or complicity therein 
and tried by a military canndssion", It will be seen that these 
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provisions arc based on a principlo similar to that expressed in 
Articles 9 and 10 of the Chortor of the (Europoan) International 
Military Tribunal. 

X. The Defence of Suporior Order. 

The Mediterranean and Pacific Regulations oontain also a 
provision of substantive law on the quostion to v/hat extent the plea 
of superior order is a defence, Hie Mediterranean Regulations 
provide (9): 

« 

" The fact that an aooused aotod pursuant to order of his 
Government or of a suporior shall not free him from responsibility, 
but bo considered in mitigation of punishment if the coimission 
determines that ^jstioe so requires". 

The corresponding provision of the Pacific Regulations reads as 
follows (I6f) : 

" The official position of the accused shall not absolve him from 
responsibility, nor bo considered in mitigation of punishment. 
Further, action pursuant to order of the accused's suporior, or of 
his government, shall not constitute a defense, but may be considered 
in mitigation of punishment if the oomission determines that justioe 
so requires." 

As to the development of the law regarding this plea see the 
notes on the Pelous and Dostler cases, supra, pagos ##•# 

XI. Punishment of War Grimes. 

For the commissions operating In the European theatre it is 
provided that they may bo guided by but are not limited to, the 
penalties authorised by the Manual for Courts Martial, the laws of 
the United States, and cf the territory in which the offenoe was 
ccnmittod or the trial is hold# The Manual for the Courts Martial 
and the Articles of War prohibit cruel and unusual punishments of 
every kind and otherwise provides for different crimes different 
punishments from fines and imprisonment to the death sentence# The 
Mediterranean Regulations state (13) that appropriate sentences 
loosed by a military cemission are (a) Death (by hanging or 
shooting), (b) Confinement for life or a lessor term, (o) Fine# 

In the Pacific Regulations (20) it is added that the Comission may 
also impose such other punishment as it shall determine to be proper. 
The Comica ion may also order confiscation of ary property of the 
convicted accused, deprive the accused of any stolen property, or 
order its deliver;/' to the Comnander-in-Chief for disposition as he 
shall find to be proper, or nay ordor restitution with appropriate 
penality in cases of default. In all Regulations it is provided 
That concurrence of at least two thirds of the members of tho 
commission present at tho tine of voting shall be nooesoary for tho 
conviction and for the sentence. 

' • %■» - - - - . 

XIII. Appeal and Confirmation. 

No right of appeal in the ordinary sense af that word exists 
against the decision of a military comission. The Regulations 
for the Pacific theatre expressly proscribe that, exoept as therein 
provided, the judfpnent and sentence of a commission shall be final 
and not subject to review. 

No sentence cf a military comission must however, be carried 
into exocution until it shall have boen approved by the appointing 
authority. Death sentences must, in addition, be also confirmed by 
the thoatro comnandor. 










Tlie United States Courts of Law in relation to 
Military Cjocml as ions'. 

Notwithstanding the absence of a right of appeal military 
cccmissions ore in United States law, to a certain extent, subject to 
the control and supervision by the superior American courts. This 
supervision of proceedings conducted by military conrniasions 
exercised through the ordinary courts, takes usually the fcona of 
applications for one of the ancient so-called prerogative writs of 
Anglo-American law, the most famous cf which is the writ of habeas 
corpus . The purpose of the writ of Habeas Corpus is to bring the 
person seeking the benefit of it before the court or Judge to 
determine whether or not he is legally restrained of his liberty. 

It is a summary remedy of unlawful restraint of liberty. Where it is 
deoided that the restraint is unlawful, the oourt orders the release 
of the applioant, but if the restraint is lawful the writ is dismissed. 
The Supreme Court of the United States has enqphasised in ex parte 
Quirin and in re Yamaehita. that on application for habeas oorpus 
the oourt is not concemod with the guilt or innocence of the 
petitioners. The court considers only the lawful power of the 
conrdsaion to try the petitioner for the offence charged. Military 
Tribunals, including the military oensnissions are not oourts whose 
rulings and Judgments are made subject to review by the Supreme Court. 
The oourts may inquire whether the detention contained of is within 
tho authority of those detaining the petitioner. If the military 
tribunals have lawful authority to hear, decide and oondemn, their 
action is not subjeot to Judioial review merely booause they have made 
a wrong decision on disputed facts. Correction of their errors of 
deoislon* is not for the courtB but for tho military authorities which 
are alone authorised to review their decisions. 

There are also other anolent remedies similar to the writ of 
Habeas Corpus, like the writ of Prohibition and the writ of Oortiomri, 
the details cf whioh are outside the soope of this note. They also 
enable the ordinary courts cf the land to examine tho question whether 
a military commission had or had hot Jurisdiction toproceed and 
whether it did not exceed its powers. Actually, the Supreme Court 
of the UnitOd States in the decisions mentioned examined the decisions 
qf the military conmissions in the cases ex parte Quirln. in re 
Yamaahita and in re Momma and upheld the decisions of the military 
Commission in the Quirln case imanimously, in the two other cases by 
.majority Judgments. 


Like the British Military Courts, the United States Military 
Commission are not superior courts and what has been said on the 
authority of British Military Oourts in Annex I of this Volume, 
applies mutatis mutandis to decisions of United States Military 
Commissions. , 

The decisions of the Supreme Court of the United States.in the 
three oases mentioned and the decisions of the other oourts whioh 
have been or may be seised of cases of war criminals, in connection 
with a writ of habeas corpus or other similar remedies have, of 
course, that binding authority whioh attaches to their decisions under 
the general law of the United States. 
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PART H; Military Government Courts. 

XVI,The Establishment of Military Government Courts. 

It has been stated in the first part of this Annex that the 
United States Forces, European Theatre, havo used two separate sets 
ofTribunals for the trial of war criminals, r.anely Military 
Commissions, which have been dealt with in Part I of this Annex, and 
Military Government Courts, These Tribunals are distinct and have 
a different origin and a different basis for their jurisdiction. 

The origin and jurisdiction of Military Commissions has been treated 
in the first part of this paper. Military Government Courts are 
generally baaed upon the occupants' customary and conventional duty 
to govern oocupied territory ana to maintain law and order. 

Military Government Courts were established for the occupied parts 
of Germany, by Ordinance No.2. made by General Eisenhower, as Supreme 
Commander of the Allied Expeditionexy Ibrco. The Supreme Commander 
also issued Rules of Military Government Courts. 

When, after the Berlin Declaration of 5th June, 1945, General 
Eisenhower, in his capacity of Connander-in-Chief of the American 
Forces in Europe, took over the administration of the American 
occupation zone, he made a Proclamation stating that, inter alia. 
all orders by the Military Government, including proclamations, laws, 
regulations and notices given by the Supreme Commander or on his 
instructions, remain in force in the American occupation zone unless 
repealed or altered by the Commander-in-Chiof himself. The Military 
Government Ordinance No.2. and the Rules of Procedure in Military 
G ovemment Courts are, therefore, the basis of Military Government 
Courts established in the American zone of occupation. 

Additional provisions regulating the trial of war crimes and 
related cases by United States Military Government Courts were made 
by a directive of General Eisenhower on l6th July 1945# 

XVn. Jurisdiction of Military Gararnnont Courts. 

Under Ordinance No.2. there are three kinds of Military 
Government Courts: General Military Courts, Intermediate Military 
Courts and Summary Military Courts (Article I of Ordiniuuo No.2.) 

The jurisdiction of these Cburts is as follows: 

Rations personae: These Courts have jurisdiction over all 
persona in the occupied territory except allied military personnel. 

Ratione materiae: The Military Government Courts shall, under 
Article II (2), have jurisdiction over: 

(i) all offences against the laws and usages of war; 

(ii) all offences under tiny proclamation, law, ordinance, 
notice, or order issued by or under the authority 

of the Military Government or of the Allied Forces; 

(iii) all offences under the laws of the occupied 
territory or of any part thereof. 

The Jurisdiction of Military Government Courts is therefore wider 
than the jurisdiction of Military Commissions in the European Theater 
of Operations, because offences under the local law are made subject 
to their jurisdiction in addition to violations of the laws and usages 
of war and violations of provisions made by the Military Government, 

Tho directive of l6th July 1945 provides that as a matter of polcy, 
oases involving offences against laws and usages of war, or laws of 
tho ocoupied territory, or any part thereof, conmonly known as war 




• • V* 
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orines, together with auch other related oases, within the jurisdiction 
of Military Government Courts, as nay fran tine to tine bo determined 
by the Thoater Fudge Advocate, cormitted prior to 9th May 1945, Bhall 
bo tried bofor the specially appointed courts providod for in this 
directive. 

r 

XVIII, The Compos iti on of Military Government ^ourts. 

General Military Courts and Intermediate Military Courts consist 
of not less than five mongers and not less than throe members 
respectively. Military Government Courts are appointed by Airy/ 
Military District Cannanders; the Orders appointing the Courts 
designate one or more Prosecutors or Ibfence Counsel, At least one 
officer with legal training is detailed as a center of such Courts. 

XIX, Rule8 of Procedure and Evidence. 

.. * • 

A Military Government Court shall in general admit oral, written 
or physical evidence having bearing on the issues before it, and may 
exolude any evidence which in its opinion is of no value as proof. 

Every accused before a Military Government Court shall be entitled 
inter alia, to be present at his trial, to give evidence and to 
examine or cross-examine any witness; but the Court may prooeed in the 
absence of the accused if the accused has applied for and been granted 
permission to bo absent or if the accused is bolievod to be a fugitive 
from justice. 

XX, Powers of Sentence . 

General Military Courts may impose any lawful sentenco, including 
death. 

XXI, Review of Sentences, 

l 

A person convicted by a Military Government Court has the right to 
petition for review of the finding or sentence. Die petition must be 
filed with the Court within 10 days of conviotion. 

• ' ' t 

No sentenco of a Military Government Court shall be carried into 
execution until the case record shall have been examined by an Army/ 
Military District Judgo Advocate and the sentence approved by the 
officer appointing the Court or by the Officer Cormanding far the time 
being. No sentence of death shall bo oarriod into execution until 
confirmed by higher authority. (Thoater Judge Advocate). 

The Reviewing authority may, upon review, inter alia : 
confirm or set aside any finding, 

substitute the finding of guilty by an amended charge, 
oonfirm, suspond, reduce, cannute or modify any 
. sentence or order, or 

increnso any sentence, where a potition for review 

• 1 which is considered frivolous has been filed and 

the evidence for the acoused warrants such 
increase. 

The _e .i:.ving authority may at any time remit or suspend any 
sentenco or part thereof. 

The proceedings shall not be invalidated nor any findings or 
sentences disapproved for ary error or omission, technical or other¬ 
wise, occurring at any such proceedings, unless in the opinion of the 
reviewing authority it shall appear that tho error or omission has 
resulted in injustice to the accused. 


r\ 
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28th August* 19M>* 


UNITED NATIONS WAR CRLMES COMMISSION 
COMMITTEE III 


Ret Law Reporting. 

Proposals by the Seoretary to Committee III 
regarding procedure in the meeting of Committee 
III to be held on Tuesday* 3rd- September* 19 
and report on the present position* 


The following Lav/ Reports to be inserted in Volume I, 
have already been agreed to by Committee III : 

Case No: 1* Peleus, 

2* Dostler, 

3* Almelo, 

If* Hadamar* 

7, Dreierv/alde( Araberger) 

8, Heyer* 

The following oases have been re-drafted and will be 
available in manusoript form for consideration and final 
approval : 

5* Grumpelt, 

6* Jalluit Atoll (Masuda). 

The oase No:9,(French Trial of Gauleiter Wagner) has 
been prepared by the Secretariat a3 a first Draft and oir*- 
culated in the Trial and Law Reports Series Nos; 22 and 23• 
With the kind assistance of Processor Gros, these papers 
have been submitted to the French Ministry of Justice for 
checking and approval. It is hoped that the reply of the 
French authorities will be available soon. 

Annex l(Introduction into British Provisions) has been 
re-drafted according to the decisions of Committee III and 
circulated in manuscript form. 

The Draft Introductions into the United States Law 
and into French Law, have been prepared by the Secretariat 
as Doc.IIl/53(French) and Doo»IIl/54(U. S.A.)• As to 
Annex IIl(French III/53), the procedure has been the same 
as in the case of the report on tho Wagner trial(supra 3). 

Lord Wright lias been asked to contribute the preface 
to the publication. 

According to the Committee's decisions, an outline 
of the contents of each case anion index to the whole volume, 
have boon prepared by the Secretariat. 
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16th September 194-6, 

UNITED NATIONS VAR CRIMES COMMISSION. 

COMMITTEE III. 

The Yugoslav Cases 

Nos, 4031. 4032. 4033, 4034. 4035. 4036. 4037 
referred to Committee III. 


1. On 17th September 1946, the Yugoslav 
State Commission submitted to the Conmission 
seven charges (Nos. 4031 - 4037) concerning 
crimes committed on territory which, 
according to the Peace Treaties concluding 
the First World War, formed part of Italy. 

Copies of the seven charges are Annoxod to 
this paper. 

2• Ihe cases wre considered by Committee I 
on 18 th September 1946, Committee I decided 
to refer the cases to Committee III for its 
opinion as to whether or not the alleged orlmes 
should be considered as crimes against humanity 
and for what reasons. 

ANNEX. 

Paso No. 4031 . 

Yugoslav Charges against Italian War Criminals. Case No, R/ll£89, 

Name of the accused, their rank, un its 
or offiolal positions: 

1, Giovanni CORTE, Generale di Divisions, Comandante 

della Difesa Territorials, Trieste. (F.1388) 

2, Alberto PERRERO, Generale, Comandante del XXIII 

Corpo di Armata, Fiume(?) (P.1392) 

3* Comandante della Divisiono Fanteria "NOVARA" 

Fiume (?) rF.1390) 

4» Comandante del 153 Reg. Fanteria (Fiume?)(F.1390) 

5, Segretario Politico Fasciata di Mattuglle 

(Fiume) (P.1391) 

6 . Comandante del 255 Reg. Fanteria (Fiume) (F.1393) 

Date and plaoe of commission of alleged crime; 

In March 1942, in the Julian March, 

Number and Description of crime in war crimes list: 

I, Murder and Massacres - Systematic Terrorism. XVIII Wanton 
Devastation and Destruction of Property. 

References to relevant provisions of national law; 

Violations of Articles 23 (b), (c), (g) and 46, of the Hague 
Regulations, 1907| and Article 13 of the Yugoslav 
Military Courts Act, 1944, 
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short Statement of Faota; 

In 1942, Italian troops and their contnanders were responsible for 
war orimea oomnitted in the Julian March, such aa the killing 
of people and the settir^ of houses on fire. 

Particulars of alleged crime. 

In July, 1942, Carabinieri at Pole arrested 21 men suspectod of 
belonging to the Partisans. They had already imprisoned 44 for the 
same reason, bringing the total to 65 . 

2. On July 4th 1942, Carabiniere at ^ola, in a report stated that 
they had discovered in the Julian Maroh a large Yugoslav organisation 
attached to the Partisan movement and had arrested 9 men and imprisoned 
them with 35 others previously arrested for the same reason, 

3. On July 7th 1942, Carabinieri surrounded the house of Jakob BRAJAN 
and as they received no reply to their sumnons, opened fire on the people 
inside. Two students from 2sigrob were wounded and arrested as well 

as two other men. The Political Cbrnnissor from Mattuglio (Flume) 
ordered the house to be burned down as a reprisal. This is stated in an 
Italian official report dated July 9th, 1942. 

4. On July 15 1942, an Italian military lorry '.vas attacked by 
Partisans, four Italian soldiers being killed and eleven wounded. On 
July 19th, on the orders cf the O.C. XXIII Amy Corps, 18 yoar old 
JOSIP VRH was shot at the back of the Villa del Nevoso (Smeznik) near 
Fiume "because he confessed that he belonged to the above-named 
'Partisans 1 ." According to the official Italian report VRH was shot 
without trial. 

5. On July 18th 1942, near the hill of Sigkleno (Susak), Italian 
soldiers, during a mopping up aotion, attaoked Partisans and capturod 
three without los3 t> themselves. They shot all three prisoners without 
trial, 

6. On July 19th 1942, on the orders of tie O.C."NOVARA" Infantry 
Division, soldiers cf the 153 Infantry Regiment, near Fiume (oonmune 
Fontana del Conte) sot fire to the house of a woman, Antonia LOGAR, 
who was arrested on suspicion of favouring the Partisans, Ihe O.C. 

153 Infantry Regiment is responsible for this oriroe committed by his 
troops, 

7. On August 2nd 1942, soldiers of 255 Infantry Regiment, near the 
village of Senosece (near Trieste) opened fire with their rifles and 
threw hand grenades at Josip INCANO, a peasant, and Josip PANGARA, 
mobilized by the 59 Legione CCNN, and killed them as they had not 
halted at onoc when challenged. They were out without passes during 
the curfew. The O.C, 255 Infantry Regiment is responsible for this 
crime. 

On the same day an Italian military patrol at the village of 
Krusevje (near Trieste) caught Simoni METODI, a painter, without a 
pass in the curfew zone. On their way to the barracks ho "tried to 
osoape" and ’//as shot dead by the Italians. 

On the same night they killed Alojz BRAUA in the village of 
Gtrane and gravely wounded Josip SEVERIN in the village of Veliko Brdo 
for tho same reason. 

8. General Alberto.FERRERO in his letter of Docomber 10, 1942, said 
that during a mopping up action, two armed robols wore capturod, and 
ono of thorn was killed as they alleged he tried to escape. 

Particulars of B/ldcncu in Support: 

Tho above particulars wore token from official Italian documents 
captured by the Yugoslav Army. 










Yugoslav Chargor against Italian Y/cjr Criminals. Case No, R/lt/204. 

Name of accused, his rank ami u nit, 
or official position:,: 

1, Mignani, from Ferrara, about LO years old, Major of the 

Fascist Militia at Pola, (F,3765)« 

c. Italian Fascist Garrison at POLA. 

Date and place of commission of alleged crime ; 

On the night 8/9 January, 1944, in the village of BOKARDICA. 

Number and descrip t ion of crime in war crime s list: 

1. Murder and Massacres, Systematic Terrorism, 
ill. Torture of Civilians. 

VIII. Internment of Civilians under Inhuman Conditions. 

XIII. Pillage. XVIII. ’Vanton Devastation and 

Destruction of Property. 

References to r elevan t ,iio v e ons of nation _L_ lav/; 

Violation of articles 4,u >23(o . (c), (g), 46 and 47 of the 
Hague Regulations, 1907, ar.d Article 3, para. 3, of the 
Lav/ concerning Crimes against the People ana the State. 

Short Statement o f Fact s: 

On the night of Jxnuary d/9, 1944 the Italian garrison at 
POLA, under the command of ...ujor mIGNaNI, together with 
the German garrison, pillaged and set fire to houses in 
the village of BOKaKDIC/i, murdered and deported people, 

1 ~ , d C-... .o, 

Particulars of : Crime : 

On the night of January 8/9, 19'W. armed Italian and German 
troops from the garrisons at FOLA entered the village of BOKaRDICA 
(in Istria) and, without any provocation from the inhabitants or 
from partisan units which were in the neighbourhood, took people 
out of their houses and assembled them in groups under strong guard. 
Those v/ho did not execute their* orders were kiiied on the spot or 
tlirown alive into the burning houses. They tortured and killed 
many people in the presence of their relatives, Piljan FOSKA had 
to v/itncs3 the torture and death of her two grandsons. The Italians 
and Germans looted and set fire to houses, killing 33 people between 
the ages of 16 and 70, Others were taken in lorries to POLA 
whence they were sent to concentration Crimps in Germany, They 
threw out of a fast moving lorry and killed a men because he wa 3 too 
old and unable to work, 

MIGNANI led the Italian troops and tool; port in the above-mentioned 
atrocities. 

Particulars of Kvid ncc i n Support: 


Above particulars were given to the Yugoslav State Commission 
by reliable witnesses and victims. 








Yugoslav Charges against Italian War Criminals. Case No. R/lt/206. 


Names of aocused. their rank or unit . 
or official position . 

1. aide PEDROTTI, Tenente, Commandants, Milizao Batt. 


2. 

Cost. IV. Compagnia, at PLAVE ANHOVO. 
PINI, Sottotenente. 

(F 4322) 
(F 4321 

3. 

Michele SABA, Sottotente. 

(f 4323 ) 

4. 

Karel BARDINI, Maresoiallo. 

F 4324) 

5. 

Vincenzo OBLA. Maresoiallo. 

F 4325) 

6. 

VEMT0RUZZ0, Vioe Brigadiere. 

F 4326, 

7. 

CAROSSI, Vice Brigadiere. 

F 4327) 

8. 

DdiENICI, Caporale-maggiore 

(F 4328) 

9. 

10. 

Federico BATTISTI, from PULFERIA, Caporale- 
maggicre. 

Giorgio MARIOTTI, milite. 

fF 4329) 
F 4330) 

-11. 

FLOS, Milite. 

F 4331) 

12. 

CAMPASSI, Milite. 1 

F 4332 

13. 

SCOLARI, Milite. | 

F 4333) 

14. 

SECOTI, Milite. 1 

F 4334) 

35. 

CASAGRaNDB, Milite. | 

F 4335) 

16. 

FERRARI, Milite. I 

F 4336) 

17. 

CEIiARINO CAIER, Milite. I 

F 4337) 


Date and place of commission of alleged crime : 

On February 13 and 23. 1945, at FLAVE-ANHOVO (in Venezia 
Giulia, Zone "B"). 

Number and description of crime in war crimes list ; 

II. Putting Hostages to Death, 

References to relevant provisions of national law : 

Violation of Articles 46 and 50 of the Hague Regulations, 1907, 
and Article 3, para. of the Law concerning Crimea against 
the People and the State, 1945# 

Short Statement of Facts: 

1. On the orders of PEDROTTI nine hostages were shot on 
February 13, 1945, on the road between ANHOVO -and 
LOZICE. 

2. On February 22, 1945, three women were arrested the 

Fascists and the next day shot by the Italian garrison 
on the road between ANHOVO and KANAL, on the exouse 
that they attempted to escape, 

FEDROTTI gave the order for the excutions which were 
carried out by PINI, SABA, BARDIN I and others of 
the above-mentioned accused who all partioapted 
in the execution of the hostages, MARIOTTI was 
especially brutal on this occasion. 

Particulars of Evidence in Suppoi^t : 

The above-mentioned particulars were given to the Yugoslav State 
Coninission by reliable witnesses. 
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Case No. 4034 


Yugoslav Charges against Italian War Criminals Case No. R/lt/207. 

Name of accused, his rank and unit . 
or official position ; 

1. TURCHET, about 30 years old, Sergente Maggiore, 

garrisoned at LUPOGLAV in Istria. 

2. Italian Fascist garrison and a German garrison 

at LUPOGLAV. 

3. Italian Fascist garrison at the so-called 

"Red House" near the village of BRGUDAC. 

Date and place of commission of alleged crime : 

In 1943 and 1944, at the village of BRGUDAC in Istria. 

Number and description of crime in war crimes list : 

1. Murder and Massacres, Systematic Terrorism. 

XIII. Pillage. 

References to relevant provisions of national law . 

Violation of Articles 23(b), (c), 46 and 47 of the Hague 
Regulations, 1907, and the Article 3, para, 3 , of the 
Law concerning Crimes against the People and the State. 

Short Statement of Facts ; 

Italian Fascist and German garrisons at LUPOGLAVA murdered 
people and pillaged the village of BRGUDAC. 

Particulars of Alleged Crime : 

Soldiers of the Italian Fascist and German garrisons at 
LUPOGLAVA committed the following crimes in the village of 
BRGUDuC• 

1. On December 17, 1943, they surrounded the village, assembled 
all the males found there, 45 in number, and imprisoned them. 

They were then deported to Germany for internment. 

2. On March 5, 1944, Germans and Italians carried out a 
mopping-up action in the same village. They shot four people 
on the spot, arrested a dozen and took them to LUPOGLAVA. One 
was hanged and the others released three days later. They also 
pillaged the village. 

3. Peoole from Istria, and especially captured partisans, were 
tortured by the Italian Fascist garrison at the "Red House" near 
the village of BRGUDAC. On April 13th, 1944, two partisans 

were captured in the forest and token to the "Red House" where they 
stripped and tortured to death. Their heads, according to witnesses, 
were terribly mutilated by torture. The Fascists refused to allow 
the corpses tg be taken to the cemetary by the village priest in 
order to cover up their crime, 

4. During Easter of 19A4 they hanged four men in the village of 
BRUGDAC and on this occasion TURCHET took a leading part in the crime. 

5. On June 6, 1944, fighting took place between partisans and the 
garrison of LUPOGLAVA in which the Italians and Germans were beaten, 
ab a reprisal they entered the village of BRJUDAC the following day, 
firing in all directions. They pillaged the village, set houses on 
fire and killed sixteen people, 8 children, 5 women and three old 
men, one of them 98 years old and another 89 , They were killed 
while having dinner. The Germans and Italians stood in front of 

the house and called on the people to come out, promising them safety. 
When the women with their children appeared they turned machine-guns 
on thorn and threw bombs. 


(P 3763) 
(P 3761) 
(P 3762) 









6 , In August;. 1944, a German patrol killed three people in the 
sane village. 

4 

Particulars of Evidence in Support ! 

The Yugoslav State Commission holds the statements of reliable 
witnesses. 
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Case No, 4035 . 

Yugoslav Charges against I tali on War Criminals Case No. R/lt/212. 

Names of acoused, their rank and unit . 
or official position : 



Emilio ZULIANNI, Colonollo, Comondante del VIII Regg. 

"Tagliamento" at Udine. (P 4182) 

Gianfranco REA, from UDINE, tenente, Conmandonte 

of the Italian Garrison at Dorenberg (P 4183) 

Olinto SPOLERO, from Campiglio Paedis (Udine) 

Maresciollo, (p 4181) 

Alvaris ANTONIOLLI, from PORDENONE, Via Revedole 

51, Caporalc maggioro. (p 41.84) 

Raffoele ROSETTI, from UDINE, Via Cesare 

Battisti 9, Caporale maggiore. (P 4185) 

Attilio CECCHINI, from Tolmezzo, sergente. fP 4188) 

Cesare MOLaRO, from UDINE, Stradella, Sergente, (P 4190) 
Gino TULIO, from POGTUMIn, sergente. (P 4182) 

Arcilio MERLINI, from Artegna - Udine, Via 

Sotto Castello 129, alpino. ^P 4189) 

Eve lino DLtNh., from Treviso, alpino. (F 4193) 


Date and place of conanission of alleged crime : 


Prom the end of 1943 to April 1945 at DORENBERG and neighbouring 
villages, (Zone B of the Julian March). 

Number and description of crime in war crimes list : 

I. Murder and Massacres; Systematic Terrorism. 

III. Torture of Civilians. 

VII. Deportation of Civilians. 

XIII. Pillage. 

XVIII. Wanton Devastation and Destruction of Property, 

References to relevant provisions of national law : 

Violation of Articles 23 (b), (c), (g), 42, 46 and 47 of the 
Hague Regulations, 1907, and article 3, para. 3, of the 
Law concerning Crimes against the People and the State. 

Efcort Statement of Facts : 

After the Italian capitulation in 1943, the TAGLIAMENTO VIII 
Alpine Regiment, of the Fascist Republican Army, was 
stationed at UDINE, under the command of Colonel Emilio 
ZULL.NNI. 


The 2nd battalion, composed of two companies, was garrisoned at 
DORENBERG under the coramand of Tenente REA. This garrison 
was the most dreaded of all by the Slovene Population of this 
region. Maresciollo SPOLERO had a special unit called by 
the ifeoplo "Benda Spolero" of "death unit." SPOLERO and his 
unit went through the country terrorising the population, 
arresting, torturing and murdering people. 

Particulars of Alleged Crime j 

1. On May 29, 1944, Spolero with his band stopped in a car on the 
road through PRVACINa and, for no apparent reason, shot a man who was 
working in his field. 

2. On June 27, 1944, the same soldiers arrested a peasant at 
QSEVLJEK and transferred him to GORIZIa. He has not been heard of 
since. 

V 

3. On July 4, 1944, a patrol led by Spolero shot a man through 
the window of his house at GRaDIGCE. 
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4» On July 16, 1944, they arrested a man on the road between 
IRVaCINa and GRADISCE and imprisoned him at GORIGA. (GGRIZIA). 

I 

5. On August 16, 1944, they arrested a woman on the road 
between BORNBERG and GORICa and another at ERVACINA. They 
were imprisoned at GORICa and then deported to forced labour in 
Germany, Their fate is unknown as they never returned to 
their homes, 

6. On Septemberll6, 1944, near KOZJAK, the Italians met a 
peasant on his way home. They robbed him and took him along 
with them. The next day his body was found near DORNBERG, 

He had been shot, 

7. On September 30, 1944, at ERVACINA, SF0I£R0' S band shot 
a woman of 69 through the window. She sue combed to her wounds 
on October 22, 

8. On December 16, 1944, SPOLERO and his band pillaged 

ERV ACINA firing in all directions and wounding a man in the eye 
as a result of which he lost his eye, 

9. On December 31, 1944, SPOLERO'S patrol shot and killed a 
woman at ERVACINA. 

10. On January jj*, 1945, SPOLERO with his patrol arrested a 
man and sent him to prison at GORICA. He was interned in Germany. 

11. On January 7, 1945, on SPOLERO'S orders, a woman was 
arrested at RAVNE, transferred to GORICA and then deported to 
Germany, She has not been heard of since, 

12. On January 29, 1945, a woman was arrested and sent to a 
concentration Camp im Germany, She has not been heard of since, 

13. On February 10, 1945, SPOLERO with his band arrived in 
ERVACINA to pillage. People his in their homes, SPOLERO entered 
a house where he shot a girl who was peacefully knitting, 

14. On February 11, 1941, SPOLERO arrested a man at PR VAC IN A 
and imprisoned him at DQRENBERG where he was beaten and tortured, 

MERLINI waa particularly brutal in beating and torturing this man 
whom he beat on the head with a rifle butt, 

MERLINI, DIANA, TULION, MOLARO, CECCHINI, ROSETTI . 
and ANTONIOLLI were members of SPOLERO'S band and participated in 
the crimes described above, 

4 _ 

ZULIANNI is responsible for the above crimes as he was 
conmandant of these units, and REA as conxnander of the 2nd battalion 
which terrorised the Slovene population of this region, is equally 
responsible. 

Particulars of Evidence in Support : 

Above particulars were given to the Yugoslav State Commission by 
victims and reliable witnesses from DORENBERG and the surrounding villages. 


August 30, 1948. 
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Case No. 4036 , 


Yugoslav-charges-Italian Var Criminals Case No. ft/It/213. 

Name of accused, Ms rank and unit . 
or official position : 

FaBIANI, 30 - 35 years old, from KOPaR, Tenente fanteria, 

Garrison commandant at VaLLE (Bale). (F 12072) 

Date and place of commission of alleged crime i 

On August 25, 1943 and in November, 1943, at the village of 
IKMED, I stria (Zone B). 

Number and description of crime in war crimes list : 

VII Deportation of Civilians. 

Illegal arrest. 

References to relevant provisions of national law ; 

Violation of Article 42 of the Hague Regulations, 1907, and 
Article 3, para. 3, of the Law concerning Crimes against 
the people and the State, 1045* 

Short Statement of Facts : 

FABIANI used to terrorise peaceful people at VALLE. On 
august 25, 1943, he entered the village of KRtiED with his soldiers 
and Carabiicri . where twelve people, for no reason, were arrested 
An his orders, mostly old men and women. They were taken to the 
barracks "KaSTEL" and detained for three days without food or water. 
They were then transferred to the prison at R0VINJ in order to be 
sent eventually, to the concentration camp. Two weeks later they 
were freed by partisans in an armed uprising at Istria, 

In November, 1943, unknown carabinieri from VALLE arrested two 
peaceful peasants at KEtoiED. They were taken to prison at R0VINJ 
and then passed through P0LA to forced labour in Germany. They have 
not been heard of since. 

Particulars o f Ev idence in Support : 

Above particulars were given by the witness Bernard JURK0 from 
KRMED to the Yugoslav State Commission. 
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Case No. 4037 . 

Yugoslav Charges against Italian War Criminals Case No. R/lt/214. 

Names of accused, their rank and unit . 
or official position : 

1. A. BERGONZI, Generale di Corpo d'Armata, Comandante 

della Difesa Territoriale di UDINE. (P 1184) 

2. Ferrucio ZICCAVO, Generale di Divisione, Comandante 

Interinale della Difesa Territoriale di UDINE. (P 1185) 

3 . Umberto FAERONI, Colonnello, Capo Uffioio S.N. 

Difesa Territoriale di UDINE. (P 1166) 

Date and place of conroisaion of alleged crime : 

In 1942 at UDINE and GORIZIA in the Julian March. 

Number and description of crime in war crimes list } 

1. Murder and Massacres: Systematic Terrorism, 1 

U. Putting Hostages to Death. 

VII. Deportation of Civilians. 

VIII. Internment of Civilians under Inhuman Conditions. 

XIII. Pillage. 

XVIII. Wanton Devastation and Destruction of Property. 

Refcrnces to relevant provisions of national law : 

Violation of articles 4, 5, 23 (b), (c), (g), 42, 46 and 50 

of Hague Regulations, 1907, and Artiole 13 of the Yugoslav 
Military Courts act, 1944. 

Short Statement of Facts : 

The above-named war criminals led operations against Croat and 
Slovene partisans, who were Italian subjects, ordered 
clearing-up operations ("rastrellaraenta") during which 
men were killed, their houses burned down and the*, 
inhabitants sent to concentration camps, 

Particulars of Alleged Crime : 

1. General A. BERGONZI, as Commandant of Territorial Defence at 
UDINE, lead operations against Partisans, who were Italian subjects 
of Slovene and Croat nationality, living in the Italian frontier 

area before April 6 , 1941. He gave orders for numerous "rastrellamenta" 
(clearing-up operations during which houses were burned down, many 
inhabitants killed and hundreds of people taken to concentration 
camps. He proposed to put into force in the Julian March the measures 
used against the National Liberation Movement in Slovenia (Province 
of Ljubljana), i.c., shooting of hostages and P.O.W's., setting 
houses and villages on fire, mass deportation of the inhabitants 
to concentration camps, limitation of human freedom and administrative 
measures against non-Italian people living in Italy. 

He conmitted the crimes of murder and mass deportation, 
instigated the shooting of hostages and P.O.W's., and pillaged and 
sot villages on fire. 

2. Ferrucio ZICCAVO, os temporary Commander of the Territorial 
Defence at UDINE in 1942, conmitted the same crimes os BERGONZI. 

3. Colonel Umberto PABRONI was Director-General of the G.H.Q. of 
the Territorial Defence or UDINE and collaborated with General 

BERGONZI in the crimes conmitted by him. He signed the documents 
Nos. 6 to 11 enumerated below which contain the evidence given in 
this charge. 
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The following ore aorae of the official documents written by the 
Comando della Difesa Territoriale and sent to Supreme Army HQ: 

1. In his report No. 549 of July 20, 1942, BERGONZI informed the 
Supreme General Staff of the formation of a Partisan group by the 
native population and proposed applying to the frontier area the 
regulations in force in the Ljubljana Province. 

2. Report of the Comando della Difesa Territoriale Prot. No. 712 
of July 27, 1942, General EERGONZI stated that on July 22 during a 
clearing-up action, a Partisan named Herman RJRLAN from GOZZE DI 
VIPACCO, was arrested. During his interrogation Herman "attempted 

to escape. The CC. RR. (Carabinieri Roali) fired several rifle shots 
at the fugitive and killed him." 

3. In report No. 1222 of August 17, 1942, tho Comando della Difesa 
Territoriale- informed H.Q. that the Partisan units were composed 
mostly of native Yugoslav elements, which hid arms, disseminated 

4 propaganda and carried out acts of sabotage. He recoianended the 

extension of the curfew, the renjov.il of Yugoslav workers from mines 
and factories, the closing-down of inns, control of the distribution 
of food which should be concentrated in the principal centres, and 
the evacuation of Yugoslavs living in isolated groups cf houses. 

4. In his report No, 1402 of August 24, 1942, General BERGONZI 
informed H.Q. that SASA, a Partisan chief, had been killed but gave 
no particulars. He went on to say that the local people were 
organised in units by chiefs from the other side of the frontier 
and that intense anti-Italian and pro-Yugoslav propaganda was being 
disseminated in the Province of GORICA (GORIZIA) by the Partisans, 

He therefore thought it necessary to extend the curfew to all the 
regions of GORICA inhabited by Yugoslav to close all inns, evacuate 
isolated houses or groups of houses difficult to control which 
could be used by Partisans as meeting places and for passing on 
information and supplies. 

5. General BERGONZI stated in his report No, 1561 of August 31, 

4 1942, that Partisan units were composed of local native elements 

who, after carrying out the orders of their chiefs, returned to their 
in the guise of peaceful farmers. He proposed to organise anti- 
Partisan units by the P.N.P. (Partito Nazionale Fascisto). 

6. Report No. 3832 of November 17, 1942, stated that the Partisans 
acted in agreement with the local native population, supplying tliera 
with clothes, ammunition, medicines, etc., and that the attitude of 
the population of the Valle of VIPORA was particularly hostile to 

the Italians. He suggested different measures against the population. 
He reported that on November 12, 1942, during a olearing-up operation, 
three partisans (rebels) were killed, one a woman, and a wounded 
Partisan arrested. 

7. In report No. 3985 of November 23, 1942, General BERGONZI 
informed H.Q. that the native Yugoslav population gave refuge and 
hospitality to the Partisans and that women's societies were formed 
with the object of collecting food and clothing for Partisans and that 
the Italian military and political authorities had reacted very 
energetically to these acta, 

8. Report No. 4246 of December 2, 1942, informed H.Q. that numerous 
clearing-up operations were carried out, especially in the neighbour¬ 
hood of GORICa (GORIZIA), TOLUMINO and ITRIA, 

9. Report No. 4534 of December 10, 19^2, informed H.Q. that 
Partisans had developed intense propaganda. They organised units, 
especially among the villagers, who appeared peaceful, but were 
the more dangerous a3 they were armed and organised. 
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10. Report No. 4#97 of December 29, 1942, informed H.Q, that the 
number of young people joining the Partisans had increased. 

11. Report No. 5146 of December 29, 1942, signed by Colonel 
FABRONI, informed H.Q. that the partisan movement was extending > 
as a increasing number of young Yugoslavs were joining the 
movement. 

12. In a report dated July 21, 1942, H.Q, were informed that 
during fighting in a sector of VIPAVANANOS, seven Partisans wore 
killed and their homes set on fire. 

13• A telegram No. 54/5 of December }1, 1942, stated that a 
mortar company of the Veneto Division searched the home of a 
family called ZISbiONI at Villa liontevecchio, arrested youths and 
killed an unknown young man who had shouted for communism and the 
freedom of Slovenia. 

14. A report signed by POLITO to H.Q. stated that between September 
10 and 15, seven youths from the village of GRaNOVO (in GORIZIA) 
joined the Partisans and that in revenge the "Squadristi" from 
FODERDO (PIEDICOLLE) on September 15, 1942, set two houses on fire 

in the village of CORITENZA in the same locality, 

• 

15. Report No, 3853 of September 2, 1942, signed by S. POLITO, 
stated 

(i) that early on the morning of September28, 1942, Italian 
troops arrested 34 relatives of the 1923 class of men, who had left 
their homes to join the Partisans in the Commune of SAMBaSSO 
(GORIZIA). 


On September 29, 1942, the sai,>e troops arrested in the 
Commune of RANZIANO (G ORIZIA) 33 relatives of young people (1923 
Class) wJio had joined the Partisans. 

All these people, 67 in all, were arrested in order to 
be sent to concentration camps as a reprisal. 

(ii) About 6 a.m. on October 1, 1942, in the Commune of 
Montespino (Gorizia), while Italian soldiers were arresting relatives 
of young men of the 1923 Class who had joined the Partisans, an 
armed Partisan, ZIStiONDO, with two others, fired several revolver 
shots at an Italian Carabinieri patrol and then escaped into a 
forest. The Italians, in revenge, arrested ZISMONDO's parents. 

16. Report No, 3694 of October 4, 1942, signed by 3. POLITO, 
informed H.Q. that Italian troops from S, PIETRO (GORIZIA) had 
arrested, with the purpose of interning them in a concentration 
camp, 17 relatives of some youths of the 1923 Class who had 
recently joined the Partisan brigades. 

• 

17. Report No. 5164 of December 11, 1942, informed H.Q. that 
on December 5 , 1942, 16 relatives of young people who had joined 
Partisan armed units had been interned in a concentration comp. 

18. Report No. 5296 of December 18, 1942, signed by 0. BARREL, 
informed H.Q, that about 50 people were arrested in the zone of 
PIEDICOLLE suspected of favouring the Partisans. 


II. 

1. In his report ("telescritto") No. 1030 of August 9, 1942, 
General ZICCAVO informed H.Q. that two men responsible for the 
killing of Mortsciallo dei CC. RR. r.ORRONE, Uatia di Aidussina 
(Gorizia), were identified and killed while attempting to escape. 
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Report No, 3299 of September 2, 1942, signed, by 0. ELiHKEL, 
Vice-Inspettore Gtnerale, gave further dotails of the above. 

As a reprisal the Italian military authorities set fire to all 
habitations in Ustia, consisting of 81 buildings, }00 people, 
women and children, were left without homes, TJiey were put into 
houses in the neighbourhood and all the men were imprisoned at 
GORIZIa v/hile awaiting transportation to the concentration comp 
at POGGIO TEZZAHHATA. 


2, In his report No, 1067 of August 10, 1942, General ZICCaVO 
proposed to Supreme H.Q. that he should apply to the frontier area 
the measures in force in the province of Ljubljana, i.e., shooting 
of hostages and P.O.W's, mass trials of people and P.O.W's, 
mass internment, pillage and arson. 

Particulars of Evidence in Support : 


Particulars and evidence of these crimes were found in 
Italian official military documents captured by the Yugoslav Army, 



Secret. 


III/57. 

26th September, 194-6* 


UNITED NATIONS WAR GRIMES COMMISSION 
COMMITTEE III 

ITALIAN CRIMES AGAINST HUMANITY 


MEMORANDUM 

WITH REGARD TO CRIMES PERPETRATED AGAINST YUGOSLAVS 
OP ITALIAN CITIZENSHIP IN THE JULIAN 
MARCH AND ISTRIA 


Presented in the Meeting of Conmittee III 
on 25th September, 194-6. 

By Dr. R. Zivkovic. 


1. The Yugoslav Delegation has submitted to the United 
Nations War Crimes Conmission a number of oharges dealing 
with -very serious crimes coranitted during the last war (1939- 
1945) By officials of the Italian Government and/or by members 
of the Italian armed forces against members of the Yugoslav 
Amy of National Liberation and of the Yugoslav Partisan Units, 
as well as against members of their families. 

In all these cases the victims were Yugoslavs by 
birth and race who lived in the provinces known as the Julian 
March and Istria, and were Italian subjects. 

In dealing with these cases one should take into 
account that there were two types or groups of victims* 

1) Those who belonged to the ranks of the Yugoslav 
fighting units; 

2) The civilian population, the great majority of 
whom had their relatives in Group 1. 

2. The culpability of the Italians concerned in the 
crimes they perpetrated against both these groups of victims 
is fully covered by the relevant Articles of th IVth Hague 
Convention, by Article 6 of the Char »er of the International 
Military Tribunal and by the terms of reference of the United 
Nations War Crimes Commission, especially in connection with 
the Resolution adopted by the United Nations War Crimes 
Conmission at its 93**d Meeting held on 30th January 1946 (see 
M. 93. P.4.). 

3. In connexion with some of the Yugoslav charges 
presented in this respect (No, 1323 and No,1339) I already 
had the opportunity of expressing views and demonstrating that 
the Italian citizenship of the victims wa3 irrelevant from 
the legal point of view, namely that it could not affect the 
listing of the culprits by the United Nations War Crimes Conmission 
(see Document 1/30, pp. 4 - 11, particularly pp. d - 11, 

para, 4 - 6). 

4. Prom the recog nltion of this point it follows that 
crimes perpetrated against the civilian population of 
Yugoslav race represent crimes against humanity, as defined in 
art. 6 (c) of the Charter of the International Military 
Tribunal. 


5* As to the victims who belonged to the fighting units, 
in their case it appears that we are confronted with "war crimes'’ 
of the normal type. 

This derives from the legal status of the fighting men 
in question, which gives them the right to be treated in accord¬ 
ance with Art. 1 of the Hague Regulations. 

In this respect I am able to make the following 
authoritative statements 

1) Prom the occupation of Yugoslavia in April 1941, 
until the Spring of 1943* Yugoslav guerrillas in Yug oslavia 
and in Iatria and the Julian March were organised into 
regular Partisan Units known as "POJ" (PaRTIZANSKI ODREDI 
JUGOSLAV!JE), which entirely complied with the provisions of 
Art. 1, Hague Regulations. 

2) From the Autumn of 1942 the Yugoslav General 
Headquarters was able to gradually build up a regular array 
and form military units of the same type as in other Allied 
armed forces. These forces also entirely complied with 
the provisions of ^rt. II Hague Regulations. 

3) Early in 1943 two separate army Corps were formed 
in Istria. and the Julian March: the XI Corps, which operated 
in Istria, and the IX Corps which operated in the Julian March, 
These forces were mainly composed of Yugoslavs by birth and 
race of Italian citizenship with whom pure Italians fought 
together against the Fascist Italian armed forces and the German 
Wehrmaoht. 

4) As soon as these two Corps were formed, British 
and American liaison officers were officially attached to 
them by the combined Anglo-American forces operating in Italy. 

« liBt is attached containing names and particulars 
of a number of such liaison officers. 

5) The military operations of the two Corps were 
in many instances conducted as an integral part of the Anglo- 
American operational tasks, and they were regularly combined 
with them. 

6. The above facts show clearly that members of these 
units were recognised as Allied forces, and that they are 
consequently entitled to be treated as Allies in respect of 
the crimes committed against them and their relatives on 
account of their struggle in the ranks of the Allied forces, 
quite irrespective of their citizenship. 

Submitted by the Yugoslav Representative on the 
United Nations War Crimes Commission on the 25th September, 1946. 


ANNEX 

LIST OF A NUMBER OF ALLIED LLtlSON OFFICERS 
ATTACHED TO THE YUGOSLAV IX. and XI. CORPS IN 
THE JULIAN :MlRCH AND ISTRIA IRCM 1943 - 1945 


In 1943, two additional units of the Yugoslav Amy of Liberation 
were formed in the Italian provinces known as Julian March and 
Istria. 
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One was the IX. Corps which operated in the Julian March, that 
is to say in the area north of the Istrian peninsula, and the 
second was the XI. Corps which operated in Istria itself. The 
ranks of these two Yugoslav units were filled by Yugoslavs from 
these two provinces who ’were -.technically Italian citizens. 

Very soon after their formation the -J-lied Commander in the 
Mediterranean despatched special liaison officers with the two 
corps and thereby indicated that these two corps were recognised 
as Allied Military units. Ever since the first contact was 
established this liaison was maintained constantly until the 
end of the military operations in the Julian March and Istria, 

Here are the names and particulars concerning a number of such 
allied liaison officers: 

1. Neville DAREWSKI . Major. Head of the British Military 
Mission to the IX. Corps. Arrived august 1943 and left February 
1944. 

2. David DAVIES . Captain. Head of the .vnglo-American 
Military Mission with the IX. Corps. _jrrived October 1943 and 
left 19th July, 1944. 

3. Peter jJ.EXiiHDER , Lieut. -Colonel. Head of special 
mission known as "Clouder" with the IX. Corps. ..rrived 21st 
January, 1944 and left 4th March 1944. 

4. ALfgar CidflJ&iC, Squadron-Leader, R. A. F. assistant 
to the head of the British Special Mission with the IX. Corps 
known as "Clouder". .arrived 21st January, 1944 and left 28th 
May, 1945. Before that, from 3rd December, 1943. was attached 
to the Yugoslav general headquarters in Bosnia. After his 
mission with the IX. corps was completed on 28th May, 1945. 
went to Corinthia as liaison officer with the there operating 
Yugoslav units. 

5. Nigel VATSON , major. Head of the British Intelligence 
Service with the IX. Corps. arrived May 1944. On 5th 

Dece mber, 1944, went to the Yugoslav general headquarters from where 
he returned to his base in Italy on 7th December 1944. 

6. P. WOOD , Major, Head of the British Military Mission 
with the IX. Corps from 9th June 1944, until September.1944. 

7. P. N. id. MOORE, Lieutenant Colonel. Member of the 
British Military Mission at the Yugoslav general headquarters from 
October 1943. On 25th May 1944, went on a tour of inspection 

of the ,mglo-American missions in Slovenia and the Julian 
March, deputising for Brigadier MacLean. On 29th June 1944, 
arrived at the headquarters of the IX. Corps. On 15th July, 

1944, return to the Yugoslav headquarters. From 16th October, 

1944, ap ointed head of all the British missions in Slovenia 
and the Julian March. 

8. George CR,,IG , Captain. Head of the British Intelligence 
Service with the IX. Corps from 26th august 1944 - 2nd ..pril, 

1945. In November 1944, was acting head of the British Mission 
with the IX. Corps inote ad of Major Watson. 

9. Joseph SLATTERY , Captain, Liaison officer with the 
IX. Corps from 31st ..ugust 1944 to 31st March 1945. 

10. Hugh GIBB, Captain. assistant to the head of the .jiglo- 
,tTaerican Mission with the IX. Corps from 31st .,ugust 1944 to l6th 
February 1945. 
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11* Owen RKKD. Major, Head of the British Intelligence 
Service at the Yugoslav general headquarters. Was attached 
to the 11th Corps from 12th October 1944 to 16th February, 

1945. 

12. Peter HARRISON, Captain. Member of the British Mission with 
with the 11th Corps from 7th July, 1944. On the 9th November, 
1944 ., was attaohed to units operating on the western shores of 
Istria. On 22nd February 1945, went to the Yugoslav general 
headquarters from where he returned to his base in Italy on 25th 
February, 1945. 

13. LYIE-SMYTHE . Major, Head of the British Intelligence 
Service oi* the IX. Corps from 8th March 1945 to 2nd May 1945* 

14. Dereck VINSON . V/ing-Corxiander, R. A. F. Head of the 
British Mission with the IX. Corps from 24th .ipril 1945 to 
2nd May, 1945* On this date the British Mission was closed * 
down as a result of the liberation of Trieste. 
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26th September, 19M>. 


UNITED NATIONS WAR CRIMES COMMISSION 
COMMITTEE III 
re: LAW REPORTING 

Note on the Report on the French Wagner Case 
_ and on the Glossary of French Law _ 

By the Secretary to Conmittee III 


The French representative on the United Nations War Crimes 
Conmission, Professor Gros, has kindly informed the Secretariat 
of a conmunioation from le Directeur du Service de Reoherohe des 
Crimes de Guerre in the Frenoh Ministry of Justice, containing 
some minor observations on the Draft Glossary, Document III/53. 
FrOm the conmunication it appears, however, that the FJrenoh 
authorities would prefer to have the Glossary drafted on different 
lines, in order to provide a conplete survey of the organisation 
of Military Jurisdiction and of the prosecution of war criminals 
in France. This work would, as is stated in the letter, necess¬ 
arily take some time to complete. 

This Secretary is of the opinion that it would not be proper 
to insert into the first volume of the publication a Glossary on 
French Law which would not fully meet the requirements of the 
French authorities. However reluctantly, he feels therefore 
conpelled to suggest that the report on the Wagner trial and the 
corresponding Glossary on French Law should not be inserted in the 
first volume, which is already being printod, and should be held 
over for the second volume. 

This dooision, if approved by Committee III, will make it 
possible for the French authorities to re-draft the Glossary and 
to givo it the shape thoy want it to have, and simultaneously to 
re-draft the report on the Wagner case as well. The files 
regarding the Wagner trial which this Secretariat has reoeived, 
consist of the indiotrasnt on the one hand and of the judgment on 
the other. No information about what happened between can be 
gathered from these files, nor can the ovidenco and the attitude 
of the defence be described on the basis of these files. The 
Secretariat will therefore try to get additional information 
about tho proceedings in order to give as complete a picture of the 
Wagnor trial (and of other French trials to be inserted in the 
series) as it attempts to givo of the British and American ones. 

Agreement by Committee III is therefore sought;. 

(a) for postponing the publication of tho Wagner trial 
and of the French Glossary to the second volume, 

(b) for inserting in the first volume the report on the 
poison gas caso of Tesch and others (Trial and Law Report 
Series No, 24), which has already been approved by 
Conmittoe III in principle. Some observations on this 
report havo been reoeived from the United Kingdom Judge 
Advocate General '3 Office, and will bo givon effect to 

in the final toxt of the report on this case. 
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j>rd October, 1946 


UNI TED NATIONS W AR CR^IE S COMMISSIO N 

committee in 

ITALIAN CRIMES AGAINST HUMANIT Y 
SECOND j.iEi’lORANDUM 

WITH REGARD TO CRL JES PERPETRATED AGAINST YUGOSLAVS 
OP ITALIAN CITIZENSHIP IN THE JULIAN LARCH 


Presented in the Meeting of Conmitteo III 
on 2nd October, 1946, 

By Dr. R. Zivkovio. 


In addition to the facto presented in the previous zneraorajidum 
(Doo.IIl/57)» and in order to have a better understanding of the 
crimes conmitted by the Italians and, from 1543 onwards by them 
and the Germans in the Julian March, it is ;iocoosary to sot forth 
as briefly as possible what took place in this region in the period 
between the Two World Wars. This Trill show that the size and grave 
nature of tho crimes perpetrated in the Julian March both before and 
during tho war were no results of accidental outbreak of temperament 
of this or that man or unit, but the cont inuat ion of a systematically 
prepared and pre.ncditated persecution of the pojulation for twenty 
years. We have to deal with a criminal system planned long before 
tho war, a system v/hich, as regards the Yugoslav conraunity, was 
inherent in Fascism. 

The La nd and th e Pop ulatio n 

The name Julian torch or Venezia Giulia was given by the Italians 
to those parts of the Austro-Hungarian Qnp' re which, after tho World 
War I were allotted to Italy by the peaoo treaty against tho wisheB 
of the inhabitants. This now province included tho former County of 
Gorizia, Trieste, parts of Camiola and tho whole of Istria with 
Piumo. At the time of the annexation the population of the Julian 
Marah was approximately 900,000, two-thirds of widoh wero Yugoslavs. 

Tho rest we re Italians living in Trieste town .and a few small places 
on Istria*s western coast. The Yugoslavs (Slovenes and Croats) have been 
living in these parts for somo thirtoen centuries. 


Persecut ions between Jthc__tvo w ar s. 

Having occupied the Julian hirch in 1918, and lator annexed it on 
the basis of tho Treaty of Rapallo of November 12, 1920, Italy solemnly 
doclarod through her official representatives (King Victor E&ananuel III, 
Count Sforza, Titoni, Giolitti and others) that tho Slovenes and Croats 
of tho Julian March would enjoy all legal rights, liberty and democracy, 
and that overy idea of denationalisation was foreign to her. Italy had 
therefore recognised ovon in that vmy the Yugoslav chajracter of the 
Julian March. 

Meanwhile, the historical facts aro quito different. Not only did 
those solemn Italian declarations raadn a dead looter, but even pro¬ 
fascist Italy com.dttod tho unparalleled crime of forcibly Italianizing 
tho Yugoslav population in tho Julian .:arch, using every possible moans 
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for this purpose, poking no hoed to tho roans rosistanoo of the poople, 
to its Yugoslav ohamotor, national fooling and oultural achievements. 

Light has boon thrown upon those historical facts by the documents 
found after tho liberation of the Julian March in the offices of former 
Italian institutions. 

A series of theso documents is enclosed horewith (Documents 
concerning tho denationalization of Yugoslavs in the Julian March, 
Belgrade, 19M>, edition of the Yugoslav Institute of International 
Studios) which irrefutably provo tho following 

1. That Italy, aware of the fact that tho groat majority of tho 
population of the Julian March consisted of Slovenos and Croats, 
endeavoured by all means to change its ethnical structure. She used 
evory possible moans to carry out those criminal plans, from the 
persecution of tho politically and nationally most oonsoious elements 
down to the foroiblo displacement of tho Yugoslav population, the 
economic ruin of tho population and, finally, physical extermination. 

2. That Italy launched this policy immediately after the Julian 
March was allotted to her , that is to say ovon before the advent 
of the fascist regime, which only continuod tho work already begun. 

. t 

3. That thi3 criminal policy, which during the second World War 
assumed the oharaoter of mass extermination, met with a united resista-r 
on the port of the conscious and patriotic peoplo of the Julian March, 
who finally rose in arras against their fascist oppressor. 

In other words, thoso documents give ovidenco of the fact that tho 
Yugoslavs in tho Julian Mar oh vraro subjected to a systematic persecution 
on racial and/or political grounds. 

For the purposos of reference attention is drawn to tho following 
numbers of tho Documents or extracts contained in the appendix. 

No.1 proves that tho policy of assimilating tho Slav minority by 
forcible denationalization was directed from Rome, i.e. from tho Italian 
Ministry of tho Interior. 

Documents Nos. 3 to 11 inclusive demonstrate that the numerous 
Yugoslav schools in Venezia Giula wore closed as early as the first years 
of fasoist regime, while Slav teachers >vore dismissed. 

Documents Nos.12 to 18 inclusive illustrate tho persecutions 
suffered by the Yugoslav priests in tho Julian j'iaroh. 

The annihilation of the Yugoslav Press in Italy (newspapers, books, 
printing offioos) i3 apparent in Documents Nos.20, 22 and 26. 

Document No.28 is oloar ovidonoo that with one stroke of tho pon 
tho Minister of the Interior in 1927 suppressed all cultural associations. 

It is obvious that military circloo followed the same policy. They 
oonceivod a plan whioh would contribute to denationalizing the rogion. 

In pursuance of this policy of racial persecution Italy re sort od to 
aots which no oiviliaod or uncivilised country in the world had ever 
coiiinittodj through legislative acts Italy forcibly changed or Italianised 
tho names and surnames of the ontiro Yugoslav population of tho Julian 
March. Tho documents quoted in Section 8 in tho sorios which i3 onclosod 
ropresent only a snail part of tho amplo documentary material discovered 
and aro cuotod as an illustration of Italian methods. Document No. 50 
rovunls that tho chauvinism of tho Italian fanatics was suoh that they 
ordered tho executive to z’omovo all Slav nnmos and surnames oven from 






the gravostonos in cumotorios and to roplaoo thorn \/ith Italian ones. This 
would indood 3ound strange to the oars of the deceased, especially to those 
who had boon dead for agos and had never in thoir lives experienced 
Italian rulo over their native land. 

Documents Nos.52, 57 and $8 serve as evidence of the Italian plan 
for depriving, through an elaborate system of administrative machinations, 
the ancient Slav population of thoir land and property and to replace 
the rightful owners by Italian settlers to be brought from the interior 
of Italy. 

Tlis special task was nllottod to Dr. Italo Sauro, who ■ as on 
important factor in the Fascist Party, was the"Duoe , s Counsellor for Slav 
probluns" ( A disposiziono del Duoe per gli Slavi). His correspondence 
reveals all the unbelievable measures which the Fascists had in store for 
the Slovenes and Croats of the Julian March long before the outbreak of 
World War II. Some of the documents to this effoot are available in 
another series under the title "Italian Crimes in Yugoslavia", published 
by the Yugoslav Information Office, London, 1945» which is also 
onclosed. (see pp.19-27 and FLg.2-10). 

As a consequence of this official attitude of the Italian Government 
towards the entire Slav population of the Julian March, at least tvrenty 
per oent of the Slav inhabitants of tho Julian March, i.o. more than 
100,000 people, were forced during the two decades of Italian rule over 
tho Julian March to emigrate to Yugoslavia or ovorseas. A good mary 
Slavs had to emigrate in order to escapo with their lives. 

Those who remained had to undergo ordeals one aftor the other. Such 
was the case especially during the Italian campaign in Abyssinia during 
which practically overy able-bodiod Yugoslav wa3 thrown into the African 
campaign to porish in tho fight for the glory of Mussolini's Qnpire. 


Persecutions durin g 1 941-1945 
Pali cry 

This is the background of the developments which took place after 
tho invasion of Yugoslavia in April 1941# some cases of whiah have boon 
submitted to the United Nations War Crimes CoomisBion in tho charges now 
under examination by Camndttoe III. 

The avowed aim pursued by Fascist Italy in invading Yugoslavia was 
to annex a very large portion of Yugoslav territory and this actually 
did take place. The annexation was to bo carried out with the ultimate 
aim of definitely Italianising territories inhabited by Yugoslavs both 
in tho Julian March and in Yugoslavia proper. To this end., after tho 
invasion of Yugoslavia in April, 1941# the Italian Government instructed 
thoir officials and officers to undertake appropriate measures within 
the frame of suoh a policy. 

Practically spooking tlds rosultod in an evor increasing persecution 
of tho Yugoslavs in tho Julian March on account of thoir "alien" race, 
and in the introduction of systematic terrorism in Yugoslavia. Yugoslavs 
from both sideB wore thus, in tho eyes of the Italians, doomed either to 
bo "assimilated" and "convortod" into Italians, or to porish as an obstacle 
in the way of Fascist-Italian imperialism. To the fascists there wore no 
"loyal" or "innocent" Yugoslavs, Thoy vero all guilty of not being Italians. 

As is understandable, tho supremo instructions for the carrying out 
of such racial and political persecutions come from Mussolini himself. 

At a time when the Yugoslav partisan units in the Julian March woro 






operating only on a small scale and when these units were formed in self- 
defence against Ltrsoist torror, in JUly 1942, Mussolini took advantage of 
their activities to -part the weight of his personal authority in order to 
have them subdued to his imperialism* 

On July 31* 1942, ho oomo to Gorizia, the chief town of a purely 
Yugoslav area, and delivered a speech in which lie openly displayed his 
poliay. 

Addressing the Yugoslavs in the Julian March ho first said:- 

"It la impossible to return to your tonn without feeling profound 
emotion. The blood of many generations has boon upilt on the banks 
of the Isonzo and in the valleys of the Carso in order to unite this 
town with tho mother country for all times. This soil i3 sacred to 
Italy and will romain such throughout tho conturios." 

Referring oftor that to the resistance of the population to his 
persecutions, he uttered the following significant words:- 

"I have given tho order to change tho method, and you will have 1 

noted that for some weoko tho methods have boon radically changed. 

The population should lxanomber that the Roman Low is inflexible. 

I ordered tho application of this law. Those who refuse to lay down 
their arms and give up their mad drooms should know that they will 
bo completely annihilated and that their property will literally be 
razod to tho ground. 

This was always tho Law of Romo, bo it in tho period of tho 
Republic or during tho period of the Empire. 

Also Caesar whose most generous heart passed into history 
as the "heart of Caesar" knew how to bo inflexible, and of tor one 
barbario tribe had tried to attack the Romans three times, ho gave 
tho order to annihilate all tho males of that population. 

I think end I am sure that those words of mine will reach the 
ears of tliose who had the illusion of creating hero a kind of 
second front. 

The second front v/ill not bo made hero nor probably in ary 
other part of tho world. 

Tiro Axis and Tri-partite have moans, men and th«> will to 
achieve victory," 

The so words, though lordly conooaling tiro grim reality, nevertheless 
need to be trt. minted into their true meaning. 

"The chango of method" ordorod by lliosolini and "tho application of 
tire inflexible Roman Law" meant literally what lira soli ni himself mentioned 
on the same occasion as tiro "annihilation"of Yugoslavs and the"litoral 
razing to the ground" of their homos. His cxamplo of Caosor being "inflexible" 
uni giving the order to "anniiiilato all tho rnalos" of a ,r barbaric tribo", 
means exactly ’.drat was done to tho Yugoslavs in the Julian March by 
Mussolini and his Fascists. Tiro Yugoslavs wore actually treated as if thoy 
wore "a barbario tribe", and their "Male" inhabitants were persecuted as 
if they wore wild boasts and not human beings. 

Mussolini’s speeclr provides in itsolf the best evidence that all 
tho offences and crimes perpetrated against tho Yugoslavs in the Julian 
Mar oh woro committed primarily on racial and political grounds, and that 
thoy woro carried out systematically against tho Yugoslav 00 jjunity os a 
whole. 


It also clearly indicates that the crimes perpetrated during 
the war wore merely a in .re acute form of the sox.ie persecution for 
racial and political reasons to which Yugoslavs from tho Julian 
March had been subjected between tho two wars. 

finally, it proves beyond doubt, that all theso crimes were tho 
dircot result of a highly elaborate Government schome aiming at 
uprooting a wliolo national community by \diatever means possible in 
the various stages of its long-tom accomplishment, from tho foroible 
denationalization of names to tho killing of inhabitants. 

Here are some additional instances, apart from thoso already 
presented to tho UNWCC (Cotmitteo III). 


The Crime 3 

The FasaLst Govummont being conscious that with such treatment 
thoy would not oxpoct loyalty on tho part of tho Yugoslavs, mobilised 
the maximum in tho Julian March and 3cnt them deep into the interior 
of Italy as soon aa the aggression against Yugoslavia ^ras launched. 

Tho Yugoslavs, on the other hand, were yell aware that their liberation 
could only be brought about by on Alliod victory. Suoh was their 
determination that not oven tho sudden collnpso of tlie old Yugoslavia 
could make them yield to the Fascist rulo. Thoreforo they were among 
the first to organise and contributo to tho new force of armed resistance 
in the coruon struggle against tho Fascist aggressors. Their participation 
vra.8 comparatively enormous. Details of their activities aro availablo in 
tho book "Tho War Effort of tho People of tho Julian Mar oh and Union to 
Yugoslavia" published by the Yugoslav Ministry of National Dofenoe, 
Belgrade, 1945# which is enclosed. 

During the initial Italian sucoosses in tho war, there was 
comparative tranquility in the Julian larch, but when the Italian armed 
forces in the Balkans found themsolves in an over increasing struggle 
with the resisting Yugoslav population in Yugoslavia proper, tho 
conflict began to have its roporcussions in the Julian March. 

Fascist Italy who, by forcibly changing tho names and surnames 
of a whole raoial community within her frontiers, gave the world an 
exaiiplo of an unique crime, soon afterwards undertook another, equally 
unprecedented and criminal action against her Slav population. A new 
regulation for a systom of recruitment, applying only to the Yugoslav 
population, was intruducod by the Commandant of the XXIII Corpo d'Armata 
(at Trieste) on March 3# 1943. According to this regulation (No.01/l 6923 ) 
all men bora in 1924, 1925 and 1926 \ruru allied up before thoy •’./ere 
normally duo (eligible). This regulation was carried out in an unusual 
manner known as tho "procettnziono a domicilio", which consi3tod of tho 
following : during the night, Slav boys \/hom tho recruiting regulation 
affected, wore suddenly awakened, presented with their calling-up papers 
and, on the 3pot, proclaimed soldiers on duty and were immediately 
taken away in lorries to bo drivon deop into tho interior of Italy where 
thoy were drafted into the "Battaglioni spociali" vliich \rcrc aotually 
forced labour units. 

This new means of persecution reached its peal: with the capitulation 
of Italy and a direct result thereof was that all the Julian Maroh took 
part in a general resistance movement against tho Italo-Fascict terrorism. 

At tho same tino the number of war criinoc increased rapidly 
continuing until tho end, i.o. May 1945# and being perpetrated by thoso 
Italians vdio remained loyal to Mussolini and who operated partly in 
independent units and partly in connection with different German 
formations brought to the south in older to retain the newly fanned 
region "Opomtionszone Adriatiechos Kucstenland." 










In accoiVlanco v/ith methods previously used in Slovenia, Croatia, 
Dalmatin and Montonogro, i.o. on Yugoslav territory proper, Italian 
troops and Fascist Militia now terrorised "their” rogion, feeling in 
all probability, that it was loot to them for ever. As in Yugoslavia 
earlier, so these troops burned down villages, killed innocont persons 
without a trial, oarriod out frequort "reatiellamenti" and sont people 
to concentration comps and forood labour, no longer in Italy, but in 
Germany where they woro handed ovor to the Germans to bo transported 
to different notorious German camps whenoo many never returned. 

It is worth mentioning that aftor Bodoglio’s capitulation, tho 
so-called Fascist Republic of Italy no longer represented the logoi 
author ity and ’oraxlot bo" recoin: ood ’.u having JvuL^ log/.\l status in 
International Law. This should be taken into acoount when considering 
measures taken by this illegal authority against the people of the 
Julian March regardless of the fact that tho civilian population may 
or may not have been members of the National Liberation Arr.y. Thore 
was no logoi basis for any such aoasuros, the Neo-Fascists being rebels 
to the Italian Government in Romo, and possessing therefore only a 
do facto and not a lawful authority in Northern Italy. 













UNITED NATIONS Y/AR CRIMES COMMISSION. 



I« In Document Wise. No,49, a preliminary report has been given on the 
collection of international and municipal provisions regarding war orimes, 

| It is the purpose of this paper to submit to Comnlttee III for 

” consideration, and eventually for making appropriate proposals to the 
Commission, the suggestion to publish a volume containing the texts of 
international, conventional, municipal and occupational provisions 
dealing with v<ar crimes. The volume would be a necessary and useful 
corollary to the Law Reports published by tho Comnission, It would be 
a mine of information for tho international and for the criminal lawyer, 
and for the student of international affairs in general, 

H, It is proposed that the publication should be in the English 

language, and that a French edition should be envisaged for a later date, 
in the same way is it has been decided, on principle, that the Law 
Reports should also be eventually produced in French, 

III. The publication should generally bo restricted to a reproduction, in 
English, of the actual texts of tho enactments and, whoro necessary, of 
the text of other previsions of municipal lav/ which are referred to in 
tho special enactments dealing with war crimes. In cases whore, as in 
the United States of America, the actual executivo orders can only be 
understood in connection with thoir common law background, a short 
reference to tho latter will probably be unavoidable, 

IV. It is not suggested that tho publication should take place in the 
very near future, but it appears to be nocessary to commenoo the prepara¬ 
tory work without delay. 

It will be seen from Doc,Misc.49, that the collection at present 
available to tho Ccam.dssion is far from complcto. In addition to the 
conventions and enactments enumerated in Doc,M.isc,49> there exist to-day 
similar enactments in other countries, both allied and former enemy. 

I am indebted to Conmandor Mouton for the information that there are 
in existence similar provisions in the Netherlands East Indies and to 
Monsieur Stavropoulos for the information that laws have also been 
enacted in Greoce in addition to the law concerning enemy collaborators, 
which is mentioned in Wise,No, 49 , Part in, point 8 , Ihero are in 
existence special provisions regarding war criminals in the Soviet Union, 
in Yugoslavia, in Bulgaria, in Hungary, in Finland and probably also 
in other countries. 

Enactments by tho German authorities in the different sones and 
Winder of Germany fall also within the scopo of tho proposed publ' cation. 

V. If tho suggestion is accepted, on principle, by Committee III, and 
eventually by tho admission, it will be tho task of the Legal Secretariat 
to try to get the material not yet available, both from Member Governments 
and from other sources. 
















Observations from the War Department, Civil Affairs Division, 
Washington, on the Draft Glossary III/54 have now been received by 
this Secretariat* Doc,Hl/54 has been reviewed in the War Crises 
Branch of the War Department* The consensus of opinion Is that on 
the whole it is an admirable piece of work and will be of permanent 
value* Certain specific additions and oorreotions are proposed, 
however, the bulk of whioh is based on new material which has now 
been made available to this Secretariat, namely: 



The Regulations Governing the Trials of Acousod War Criminals 
in the Pacific Theater, 5th Decenter 1945* (the so-called 
SCAP Rules); 

The Regulations Governing the Trial of War Criminals in the 
Qiina Iheater of War, of 21st January, 1946, and 


A Directive regarding the Trial of War Crimes Cases in the 



European Theater, dated 26th June 1946* 

' 





A revised and supplemented text of Doo,HI/54 will' therefore be 
prepared by the Legal Secretariat with the loast possible delay* 
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UNITED NATIONS WAR CRIMES C C MMISSICN. 


Suggestions regarding the publication of 
enactments dealing with war crimas. 


By the Secretary to Conrnlttee III. 


I* In Document Wise. No.49, a preliminary report has been given on the 
collection of international and municipal provisions regarding war crimes. 

| It is the purpose of this paper to submit to Conmittee III for 

" consideration, and eventually for making appropriate proposals to the 
Comnission, the suggestion to publish a volume containing the texts of 
international, conventional, municipal and occupational provisions 
dealing with war crimes. The volume would be a necessary and useful 
corollary to the Law Reports pub lished by the Comnission, It would be 
a mine of information for the international and for the criminal lawyer, 
and for the student of international affairs in goneral, 

H. It is proposed that the publication should be in the English 

language, and that a French edition should be envisaged for a later date, 
in the 3ame way as it has been decided, on principle, that the Law 
Reports should also be eventually produced in French. 

III. The publication should generally be restricted to a reproduction, in 
English, of the actual texts of the enactments and, whore necessary, of 
the text of other previsions of municipal law which are referred to in 
the special enactments dealing with war crimes. In cases whore, as in 
the United States of America, the actual executive orders can only be 
understood in connection with thoir common law background, a 3hort 
reference to the latter will probably be unavoidable. 

IV. It is not suggested that the publication should take place in the 
very near future, but it appears to be nocessary to commence the prepara¬ 
tory work without delay. 

It will be aeon from Doc.Misc.49, that the collection at present 
available to the Commission is far from comploto. In addition to the 
conventions and enactments enumerated in Doc.Misc.49, there exist to-day 
similar enactments in other countries, both allied and former enemy. 

I am indebted to Comnander Mouton for the information that there are 
in existence similar provisions in the Netherlands East Indies and to 
Monsieur Stavropoulos for the information that laws have also been 
enacted in Greece in addition to the law concerning oneiry collaborators, 
which is montionod in Misc.No.49, Part IH, point 8, There are in 
existence special provisions regarding war criminals in the Soviet Union, 
in Yugoslavia, in Bulgaria, in Hungary, in Finland and probably also 
in other countries. 

Enactments by the German authorities in the different zones and 
Winder of Germany fail also within the scopo of the proposed publication. 

V. If the suggestion is accepted, on principle, by Cconitteo III, and 
eventually by the Comnission, it will be the task of the Legal Secretariat 
to try to get the material not yet available, both from Member Governments 
and from other sources. 
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REPORT 
on the 

Bearing of the Nuremberg Judgment on tho Interpretation of the tern 

"Crimea against Hunanity", 

the work of Coranittoo III connected with this typo of crime and its 
application in other courts, (Control Council Law N 0 ,lo,) 
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I. Introductory, 
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In the meeting of Committee ITI held on 2nd October 1946, (Minutes 
No.21/46), Committee III charged this writer with preparing a paper 
analysing the Nuremberg judgment as far as it dealt with orlmes against 
humanity, and to try to set out what bearing the judgment had on the 
interprotatipn of the notion of "crimes against humanity", and, conse¬ 
quently, on the charges involving orimes against humanity with whioh 
Committee III was dealing. 

The present paper is based on the original transoript of pages 16794-17077 of 
the transcript which was made available to this writer by the British %r 
Crimes Executive. At the time of writing, the part dealing with the 
sentences on the individual defendants .is not yet available. 

The mmibers in this paper refer to the pages of the offioial 
Nurentoerg transoript. 

II. Earlier discussion of the term "Crimes 
against Humanity 1 * by Committee III. 

- 

The genoral questions connected with the notion of "orimes against 
humanity" were discussed by this writor in the paper III/33 of 22nd 
liarch 1946. Its conclusions were, with certain amendments, adopted by 
Conmittee III in its report Doc.C,201, 

As will be seen, the interpretation, by the Nuremberg Tribunal, of 
the torn "crime against humanity ", does not fully coincide with the 
interpretation contained in tho papers III/33 and C.201. It will be 
seen particularly that the International Military Tribunal has interpre¬ 
ted the term in a narrower senso than in the documents quoted. It will 
also bo seen that the International Military Tribunal appoar3 to have 
attributed more relevance to the Berlin Protocol of 6th October 1945 
than this writer did in his note on tho Berlin protocol contained in 
Doc.C.193. 

III. Genaral Attitude of the Tribunal to tho Law of tho Charter. 

The Tribunal has said, (p.16799) that the provisions of Art.6. of 
the Charter of the International Military Tribunal "are binding upon 
the Tribunal as the law to be applied to the case". 

The Court declared: "The law of tho Charter is decisive and binding 
upon tho Tribunal. 

The maJdng of tho Charter was tho exorcise of the sovereign 
legislative power by the countries to whioh the German Reich uncondi¬ 
tionally surrendered; anu the undoubted right of those countries to 
legislate for the occupied territories ha3 been recognised by the 
oivilised world. The Charter is not an arbitrary exercise of power on 
tho part of the victorious nations, but in tho view of tho Tribunal, as 
will be shown, it is tho expression of international law oxisting at tho 
time of its creation; and to that extent is itself a contribution to 
international law. " (p.l6871.) 

On p.16925, the Tribunal says: "The Tribunal is, of course, bound 
by the Charter in the definition v:.ich i'c gives both of "war crimen" 
and "c imes against humanity". " 
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Tho Tribunal conceived itB task to be the interpretation and 
application of tho law aa laid down in the Charter, It did not oonsider 
itself to be called upon to make now law (judge-made law) on tho ono 
hand, or to examine the legality or otherwise of its constituting Chartor 
on tho other, although it did oxpress tho opinion that the law aa laid 
down by the Charter was in accordance with the existing international 
law and in conformity with tho law of all nations, (o.g. on p,l6880). 

IV, The crime against peace as tho supremo war crime. 

In dealing with Count 1 of the Indictment, (Corcmon Plan or 
Conspiracy), and Count 2. (Aggressive War; Crimes against Peace), the 
Tribunal stated (p,16819): "To initiate a war of aggression, therefore, 
is not only an international crime; it is the supremo international crime 
differing only from other war orimos in that it contains within itself 
the accumulated evil of the whole. 

The first acts of aggression referred to in tho Indictment are tho 
seizure of Austria and Czechoslovakia; and the first war of aggression 
charged in the Indiotment is the war against Poland begun on 1st 
September 1939* " 

The Tribunal furthor stated with regard to aggression against 
Austria that: "tho facts plainly provo that the methods employed to 
achieve the object wore those of an aggressor" (p,l683l). The Tribunal 
also accepted the proposition of the prosecution as to the aggressive 
character of the seizure of Czechoslovakia (pp.16832-16837). And it 

stated, on p,16847: "The Tribunal is fully satisfied by the evidence that 
tho war initiated by Germany against Poland on 1st September 1939 was 
most plainly an aggressive war, which was to develop in due course into 
a war which embraced almost the 'whole world, and resulted in the comnission 
of countless crimes, both against tho laws and oustom3 of war, and against 
humanity. " 

V, Rejection of the charges for conspiracy to commit 
war crimes and primes against humanity. 

In the statement of the law as to the coninon plan or conspiracy, the 
Tribunal said: "Count One, however, charges not only the conspiracy to 
commit aggressive war, but also to comndt war crimes and crimes against 
humanity. But tho Chartor does not define as a separate c rime any 
conspiracy except the ono to commit act3 of aggressive war. Art.6. of 
the Charter providos: 


" Loaders, organisers, instigators and accomplices participating 
in tho formulation or execution of a coranon plan or conspiracy 
to conrnit a^y of the foregoing crimes are responsible for all 
acts porfonaod by ary persons in oxecution of such plan." 

In the opinion of the Tribunal these words do not add a now and 
separate crine to those already listed. The v/ords are designed to 
establish the responsibility of persons participating in a cormon plan. 
The Tribunal will therefore disregard the cha rges in Count One that tho 
defendants conspired to conmit war crimes and cri m es against humanity, 
ani will consider only* tho*"common plan to prepare, initiate and wage 
aggressive war." (p. 16884). 

The Tribunal, therefore, dismissed tho accusation as far as it 
clinrgod the defendants with having conspired to commit war crimes 
and crimes against humanity. 















VI. Killing of 'Useless eaters"as a crime against humanity . 

In the part of the Judgment which deal3 with war crimes and crimes 
against humanity generally, the Tribunal, after having dealt with the 
war crime of ordering slave labour, referred to the killing of insane 
and incurable people as follows: "Reference should H 30 be made to the 
policy which was in existence in Germany by the summer of 1940* under 
whioh all aged, insane, and incurablo pcoplo, "use?.ess eaters", wore 
transferred to speoial institutions whore they weru killed, and their 
relatives informed that they had died from natural causes, The victims 
were not confined to German citizens, but included foreign labourers. 
who were no longer able to work, and weru therefore usoless to the German 
war machino, It has been estimated that at loast some 275,000 people 
were killed in this manner in nursing homos, hospital and asylums, whioh 
were under the jurisdiction of the defendant Frick, in hip capacity as 
Minister of the Interior. How many foreign workers v/o r e included in 
this total it has been quit e impossible to de termine, " ~C' » l’^ 91 ^/ 7 )• 

It will bo noted that tra Tribunal is careful to point out that the 
viotims were not oonfinod to German citizens, but included foroign 
labourers and that it was quibo impossible co determine ; ow many foreign 
workers were included in the estimated total of pcoplo killed. 

VII. The persecution of Jews no a crime against humanity. 

With respect to tho persecution of the Jows, the Tribunal stated 
that the persecution of the Jews at tho hands of the Nazi Government 
was proved in the greatest detail before the Tribunal. It was a record 
of consistent and systematic inhumanity on the groatost scale. (p,l6917). 

The Tribunal recalled the anti-Jewish polioy as formulated in Point 4 in 
the Programme of the Nazi Party of 24th February 1920 (p.l69l8 in connec¬ 
tion with p.l6801), and continued: 

" Hie Nazi party prouched these doctrines throughout its history. 

"Dor Stuorraor" and other publications wore .allowed to disseminate hatred 
of the Jews, and in tho speeches and public declarations of tho Nazi 
leaders, the Jews wore hold up to public ridiculo and contempt. 

With the seizure of power, tho persecution of the Jows was ^ntonoifioc.. 
A series of discriminatory lavra wore passed ? which limited the offices and 
professions permitted to Jcwsj and restrictions woro placed on their 
family life and thoir rights of citizenship. By the autumn of 1938, tho 
Nazi policy towards tho Jews had reached tho stage where it was directed 
towards tho comploto exclusion of Jews from Gorman life. Pogroms wore 
organised, which inoluded tho burning and demolishing of synagogues, the 
looting of Jewish businesses, and tho arrest of prominent Jewish business 
men. A collective fine of one billion marks nut. imposed nn the Jews, 
the seizure of Jewish assets was authorized, and the moversnt of Jews 
was restricted by regulations to certain specified districts and hours. 

The creation of ghottoos wan carried out on an oxtonsive scale, and by 
an order of tho Security Police, Jews woro compelled to wear a yellow 
star to be worn on the breast and back. 

It was contended for tho Prosecution that certain aspects of this 
anti-Semitic policy was connector! with tho plans for aggressive wur. 

Tho violent measures taken against tho Jews in Novombcr 1938 was nomin¬ 
ally in retaliation for the kil’ing of an official of the Gorman 
Embassy in Paris. But tho decision t seize Austria and Czechoslovakia 

had boon made a year buforo. The imposition of a fine of one billion 
marks was mado, and tho confiscation of the financial holdings of the 
Jews was decreed, at a time when Gorman armament expenditure had put 
the Gc-r/wa treasury in ■’’1 rfi 0 ”!Mi -s, and when the reduction of expen¬ 
diture on arr.r.nei.L, ..^.s being cor.sir'u vd, fuone steps wyre taken. 
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moreovcr, v/ith tho approval of the defendant Gooring, who load boon given 
responsibility for economic matters of this kind, und who v/as the strongest 
advocate of an oxtensive rearmament programme notwithstanding tho financial 
difficulties. 


It vm.3 further said that tho connoction of the anti-Somitic Policy 
with aggressive war was not limited to oconomic mattor 3 , " 

Tho court thor. referred to a German Foreign Offico circular of 25th 
January 1939, entitled: "The Jewish Question as a factor in the Gorman 
Foreign Policy in the year 1938," and then stated; 


" The Na2i persecution of J o ws in Germany befor e t he war, severe and 
repressive as it w .3, cannot compare, however, with t ho p o licy pursued 
during the war in tho occupied territories . Originally tho policy was 
similar to that which had been in force inside Germany, Jews wsro required 
to register, wore forced to live in ghettoos, to wear the yellow 3ter, and 
were used as slave labourers, In the sunnor of 1941, however, plans were 
made for tho "final solutipr 1 of tho Jewish question in all of Europe. 

This "final solution" meanc he extermination of the Jews, which early in 
1939 Hitler had threatened would be one of tho consequencos of an outbreak 
of wr 1 ", and a special section in tho Gestapo under Adolf Eichnann, as head 
* of Section B.4. of the Gestapo, was formed to carry out tho policy. " 

After describing tho atrocities against Jews committed in occupied 
territories the Court state! on p.l6924, the following: "Special groups 
travelled through Europe to find Jews and subject thorn to tho "final 
solution". German missions wore sonfc to such 3a tollico countries as 
Hungary and Bulgaria , to arrange for the shipment of Jews to extermination 
camps and it is known that by the end of 1944, 400,000 Jews from Hungary 
had been nurderod at Auschwitz. Evidence has also been given of the 
evacuation of 110,000 Jews from part of Roumnia for 'liquidation*. " 


VIII. War Crimes and Crimes against Humanity in 
subjugated" territories. 


In the chapter dealing with the lav/ relating to war crimes . nd crimes 
against humanity, the Tribunal quoted the wording of Article 6(b) and (c) 
of its Charter, (p.l 6925 ) and repeated that the Charter does not define as 
a separate crime any conspiracy except the one set out in Article 6(a) 
dealing with crimes against peaco. 


On pp,26926/7, the Tribunal deads with tho plea based on the alleged 
complete subjugation of some of the occupied countries in tho following 
way: "A further submission was made that Gt.inrv.ny was no longer bound by 
the rules of land vj'faro in many of the territories occupied during the 
war, because Germary had completely subjugated those countries and 
incorporated them into the German Reich, a fact which gave Germary 
authority to deal v/ith the occupied countries as though thoy vere part 
of Germany. In the view of the Tribunal it is unnecessary in this case 
to decide whether this doctrine of subjugation, dependent as it is upon 
military conquest, has any abdication whore the subjugation is the 
result of tho crime of aggressive war. Tire doctrine was never 
considered to be applicable so long as there was an airy in the field 
attempting to restore the occupied countries to their true owners, and 
in this case, therefore - , the doctrine could not apply to any territories 
occupied after the 1st optember 1939. As to the war crimes committed 
in Bohemia and Moravia, it is a sufficient answer that these territories 
were never added to the Reich, but a more protectorate was established 
over thorn. " 


7"it) it may ut. aneeu to t the transcript available to this Scoretoriat 
quotes Art.6(c) on p pc 16925 v/ith the sod-colon between "the war" and 
"or persecutions" although this semi-colon lias, in the .,nglish anc French 
texts, boon replaced by a comma,by tho Berlin Protocol of 5th Oct.,1945. 

On p.11*799, on the other hand, the amended text is quoted. 








! 
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DC, Ge noral statement by the Court on the law as to 
crimes against humanity,. 

As to crimes against humanity in general, tho opinion of the Court 
was sunned up as follows (p. 16927 ): "Witn regard to crimes against 
humanity, there is no doubt whatever that political opponents wero 
nurdered in Germany before the war,and that many of them were kept in 
concentration camps in circumstances of great horror and cruelty. The 
policy of terror wa 3 certainly carried out on a vast scale, and in many 
oases was organised and systematic. The policy of persecution, 
repression and murder of civilians in Germany before the war of 1939, 
who were likely to be hostile to the Government, was most ruthlessly 
carried out. The persecution of Jews during tho same period is 
established beyond ill doubt. To constitute primes against hunanity. 

. the aots relied on before the outbreak o/ wir must have been in execution 
2Z or in oonnaotion with, any crime within tho jurisdiction of the 
Tribunal. !rhe Tribunal is of tffoTpinlon that revolt in g and horrTble as 
m any of* these crimos were, it has not been sotTsi*aotorily proved that they 
were done in execution of. c j in connection with any such crime. The 
Tribunal cannot, therefore,mike a general declaration that the aots before 
1939 were crimes against humanity within tho meaning of the Charter, but 
from the beginning of the war in 1939 war crime a vrere cramitted on a vast 
scale, w hich were also crimes against humanity] and insofar as tho inhumane 
acts charged in the Indiotmen't, and oonriiHod afior the beginning of tho war 
did not constitute war crimes, they were all coinmltV jcl i n execution of*, or 
in connection witV, foe aggrosaive war.and therefore constituted crimes* 
against humanity, 

X, The general statomont analyzed. 

Prom the statement quoted verbatim in the precueding paragraph, tho 
following can be seen: 

(l) It is clear thul the International Military Tribunal does not 
recognise the distinction between tho two types of crimos against humanity 
which has been suggested by this writer and adopted by Committee III, 
namely tho distinction betweon orimes against humanity of the murder type 
and "persecutions". (Sou Docs. C.201, point 2, (a) and (b).) This is 
probably duo to tho interpretation of the Berlin Protocol (C.193/> whore 
tho semi-colon dividing paragraph (c) of Art. 6 . of the English and 
Frenoh texts of the Charter has been replaced by a comma, The Berlin 
Protocol is, however, not quoted in the judgment. The International 
Military Tribunal appears to have interpreted paragraph (c) (crimes against 
humanity) as amendod in tho English and French text3 by the Berlin 
Protocol of 6 th October 1945, to tho offcot that the qualification "in 
execution of, or in connection with any orimo within tho jurisdiction of 
the Tribunal" is applicable not only to what Committee III has been vised 
to call persecutions, but also to crimen jf the murder type. In the 
opinion of tho Tribunal all the crimes enumerated in Art, 6 (c) aro crimes 
against humanity only if they were done in execution of or in connection 
with a orimo against peace or a >vor crime in the narrower senso. In 
spite of the positive provision of tho Charter that it was irrelevant 
whether the crimes were committed "before or during tho war", tho Tribunal 
declined to make a general declaration that the acts boforc 1939 wore 
crimes against humanity within the moaning of tho Charter, 

An will bo seon later, this statement does not mean that no crime 
committed beforo 1 st Srptioribor 1939 can bo a crime against humanity. 

The Tribunal recognised some a ime: _1 A orior to 1st September 1939 

as crimes against humanity in casos whero their with tho orimo 

against peace was cstpblirhodL, 


I 













































(2) The Court statod, on tho other hand, that insofar as the inhumane 
acts charged in the indictment and conmittod after the beginning of tho 
war did not constitute war crimes, they wore all committed in execution 
of, or in connection vdth, aggressivo war and therefore constitute 
crimes against humanity. 

XI, Application of the gonorai statement to the 
organisations declared oriminal. 

The Tribunal drew the conclusion from v/hat had been said in the 
preceding paragraph, in making its decision on the criminality of the 
Leadership Corps, the Gestapo and S.D. and the S.S. With regard to tho 
Leadership Corps, the Tribunal statod that the basis of its declaring the 
group criminal was the participation of tjae organisation in war crimes 
and crimes against humanity connected with the war. The group doolared 
criminal could not, therefore, include persons who had ceased to hold the 
positions prior to tho 1st September 1939* (p.16939). 

A similar statement is contained in the decision of the Tribunal 
regarding tho criminality of ;ho Gestapo and the S.D, (p.l6949) and of 
tho S.S. (p.l6950). 

«^XII .Application of tho general statement to the S.A. 

Tho opinion of tho Court that crimes coimdtted bofore 1st September 
1939 were not crimes against humanity within the meaning of the Charter 
was also instrumental in the Tribunal's decision regarding the S.A. Hie 
Tribunal found (p.l6962) that until June 1934, the S.A. was a group 
composed in a largo part of ruffians and bullies who participated in tho 
Nazi outrages of that period. It was not shewn, however, that those 
atrocities were part of a specific plan to wago aggressive war, and the 
Tribunal therefore could not hold that those activities woro oriminal 
under the Charter. 

After tho purge of 30 th Juno 1934, the S.A. was reduced to the status 
of a group of unimportant Nazi hangers-on. 


Although in spocific instances, some units of the S.A. were used, 
aftor 1934 , for tlie cownission of war crimes and crimes against humanity, 
it cannot be said that its menibors generally participated in, or even know 
of the criminal acts. 


The Tribunal mentioned, however, thai S.A. units wore among the first 
in the occupation of Austria in March 1938, that the S.A, supplied mar^y 
of the men and a large part of the equipment which conposed tho Sudeten 
Free Corps of Henlein, although it appeared that the corps was under the 
jurisdiction of the S,S. during its operation in Czechoslovakia (pp. 16961 / 2 ). 
Some S.A. units were used to blow up synagogues in the Jewish pogrom of 
10th and 11th November 1938. (p. 16962 ). 


Xni.Crcrmardzatiqn as _a war crim e and a crime against humanity. 


It may bo relevant for the purpose for which this paper is written, 
to mention that in dealing with the Leadership Corps, the Tribunal, on 
p, 16943, describes the stops taken by the Loadorship Corps which relate 
merely to +h; consolidation of control of the Nazi Party and which aro 
not criminal under tho view of tho conspiracy to wago aggressivo war and 
contrasts with them under the heading "criminal activity", actions which 
are described as follows* "But tho Leadership Corps was also used for 
similar steps in Austria and those parts of Czechoslovakia, Lithuania, 
Polortfl, Fr:mce, Belgium, Luxembourg and Yugoslavia which were incorporated 
into the Reich and within the Qxus of the Nazi Party. In those 
territories lie nnc!iir«;r^ .i* the Leadership Corps was usod for their 
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GennaniBation through the elimination of local customs and the dotoction 
and arrest of persons who opposod German occupation. This was oriminal 

under Art,6(b) of the Chartor in those areas governed by the Hague Rules 
of Land Warfare and orimi:ial under Art,6(c) of the Charter as to the 
remainder, ' ” ' ' 

The Leadership Corps played its part in the persecution of the Jews. 
It was involved in the economic and political discrimination against the 
Je ws, whioh was put, into effect shortly after the Nazis came into power. 
The Gestapo and SD were Instructed" to oo-ordinate with the Gauleiters and 
Kreisleiters the measures taken in the pogroms of November 9 and 10 in 
tne year 1938. The Leadership Corps wi.s also used tc prevent German 
public opinion fTpm reacting against the measures taken against the Jews 
in the East. " 


The Gennanisaiion of incorporated territory and persecution of the 
Jews is also mentioned in tho conclusions as to the criminality of the 
Leadership Corps on p.16938 with the following words: "The Leadership 
Corps was usod for purposes which wore criminal under the Charter and 
involved the Germanisation ol incorporated territory, the persecution of 
the Jews, the administration of tho slave labour programme, and tho mis¬ 
treatment of prisoners of war, " 

It may also be mentioned that on pp, 16942/3, in connection with the 
Gestapo and the S.D., the Tribunal aperies of ’’the period with which the 
Tribunal is pi'imarily concerned", meaning tho period after Septentoer 1939. 

XIV.gre-1939 activities of tho Gestapo and tho S.D,. Concentration 
Ca/nps, Persecution of the Ch u rches and tho Jcwr. 

Undor the heading "Criminal Activity" of the Gestapo and the S.D., 
the Tribunal mentione also activities before September 1939 in stating, on 
p.16944: "Originally, ono of the primary functions of tho Gestapo was tho 
prevention of any political opposition to tho Nazi rogimo, a function 
which it performed with the assistance of the S.D,' The principal weapon 
used in performing this function was the concentration camp, Tho Gestapo 
did not have administrative control over the concentration camps, but, 
acting through tho R&1A, war responsible for the detention of political 
prisoners in those camps, Gestapo officials wore usually responsible 
for the interrogation of political prisoners at the camps. 

The Gestapo and tho S.D. also dealt with charges of treason and with 
questions relating to the pres s, the Ch urches ana tho J ews, As the Nazi 
programme of Anti-Semitic persecution increased in intensity the role 
played by those groups became increasingly inportant. In the early 
morning of 10 November 1938, Heydrich sent a telegram to all offices of 
'he Cestapo and S.D,, giving instructions for tho organisation of tho 
pu & -'oma of that date .and instructing then to arrest as many Jews as the 
prisons could hold "especially rich ones," but to be careful that thoso 
arrostod wore healthy and not too old. By 11 N 0 vuinbor 1938, 20,000 
Jews had been arrested and many woro sent to concentration camps. On 
24 January 1939, Heydrich, the Chief of the Security Police and S.D., 
was charged with furthering the emigration and evacuation of Jown frcm 
Germany, and on 31 July 1941, with bringing about a conpleto solution of 
tho Jewish nroblom in Grman doninutod Europo. A special section of ifre 
Gestapo office 6f tho R3HA under- Standartenfuohrer Eichmann was set up 
with responsibility for Jov/ish matters wiiioh employed its own agents to 
investigate the Jewish problem in occupied territory. Local offices of 
tho Gestapo wore use.- ;irst to supervise the omig* ’ •■>n of Jg.if and 
later to deport them to u... . I a^y and *.ow the territories 

occupier .,g the war. " 










The Tribunal also mentioned that a special detachment from Gestapo 
headquarters in the RSHA was used to arrange for the deportation of JewB 
from Axis satellites of Germany for the "final solution", 

XV. Pre-1939 activities of the S.S,. Gcrmanisation, 

Persecution of the Jews. 


In dealing with the criminal activities of the S.S., the Tribunal 
says, on p,16953, that S.S. units wore active participants of the stops 
leading up to aggressive war, "The Verfucgungstruppe was used in the 
occupation of the Sudetenland, of Bohemia and Moravia and of Memel. 

Tiie Honlein Froo Corps was under the jurisdiction of the Rcioh Fuehrer 
S.S. for operations in the Sudetenlnnd in 1938 and the Volksdeutsche Itittel- 
stella financed fifth column activities there. 

Hie S.S. was oven a moro general p-irticipant in the coimdssion of 
War Crimes and Crimes against Humanity. " 

With regard to the part played by the S.S. in the Gcrmanisation of 
ocoupicd territories and in ..he persecution of Jows, the following is 
stated on page 1695V: "Hie Raco and Settlement Office of the S.S,, to¬ 
gether with the Volksdeutsciio Mittclstolle wo re active in carrying out 

4 schemes for Gcrmanisation of occupiod territories according to the 

raoiol principles of the Nazi Party and wore involved in tho(feportation 
of Jews and other foroign nationals, " 

It is pointed out that from 193V onwards , the S.S. was responsible 
for the guarding and administration of Concentration Carps, (ibid). 

In describing the particularly significant rdlo played by tho S.S. 
in the persecution of the Jows, the Tribunal says, on p,16955 that the 
S.S. was directly involved in the demonstrations of 10th November 1938# 

XVI,The Individual Defendants: Goering, 

In the verdicts of the Tribunal dealing with the guilt or innoconco 
of individual defendants, there are also many references to crimes against 
humanity. 

Respecting Goering. it i3 3aid on p,16973, under the heading "War 
Crimes and Crimes against Humanity"; "Goering persecuted the Jews, 
particularly after the November 1938 riots, and not only in Germany where 
he raised tho billion imrk fine as stated olsowhero, but in the conquered 
territories ns well, " Goering in described ns "the creator of tho 
oppressive programme against the Jews and other races at home and abroad," 
It will be observed that the Court stressos, in both connections, that 
Goering's crimes vorc committed not only in Germany, but also in 
conquered territories. 

...II. _R ibbe nt rop, 

Ribbcntrop . the Tribunal stated on p.l6982, was also responsible for 
war crimes and crimes against humanity because of his activities with 
respect to occupiod countries and Axis satellites. The Tribunal 
established that, in September 19V2, Ribbentrop ordered the German 
diplomatic representatives accredited to various Axi3 satellites to 
hasten tho deportation of Jews to tho East. On 17th April 19V3» be took 
part in a conference bot'feon Hitler and Hor.thy on the deportation of Jews 
from and informed Horthy that the "Jows must either be exter¬ 

minated or take vC concentration Gumps. " 
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Ribbentrop's nctivltioa with regard to Jews of satellite countries 
in general and of Hungary in particular, are a typical example of crimes 
against humanity which are not simultaneously war crimes because the 
victims wore not allied subjects, but nationals of the Axis satellite 
countries. 

m Koltenbrvuiner. 

In the case of Kaltonbrunnor, the Tribunal stated on p.16992, that 
when he was head of the R3HA, spocial missions of it sooured the ocoupiod 
territories and the various Axis satellites, arranging far the deportation 
of Jews to extorndn ition institutions. 

XIX. Frick. 

The following statement regarding v.ar crimes and orijnea against 
humanity committed by Frick is on p.17005: "Always rabidly anti-Somitio, 
Frick drafted, signed and odn inisterud many lavra designed to eliminate 
Jows from German life and oconory . His work formed the basis of the 
NUrnberg Deorees, and he was’ ’ntivo in enforcing them. Responsible for 
prohibiting Jews from following various professions, and for confiscating 
their property, he signed a final decree in 1943 » after the moss destruc¬ 
tion of Jews in the 'asi, which placed them "outside the law" and handed 
them over to the- CLstapo", 

On p.17006 the Tribunal states that though Frick actually exorcised 
littlo control over Himmler ind police nutters, ho signed the lav/ 
appointing Himmler Chiof of tho Gorman police as wall as tho deoroe 
• establishing the Gestapo jurisdiction ovor concentration camps and regula¬ 
ting the execution of orders for protective custody. 

Tho Tribunal further established tho following facts as to Brick's 
activities,(p.17007): "Having created'a racial register of persons of 
German extraction, Irick conferred German citizenship on certain categories 
of citizens of foreign countries. He is responsible for Gonnanisation 
in Austria, Sudetenland, Memel, Danzig, Eastern Territories (West Prussia 
and Posen) and in the territories of Eupon, Mtlmody, and ^oresnet. He 
forced on tho citizens of these territories, Gorman law, German courts 
German eduoation, G c rman polico security and compulsory military servico. 

During tho war, nursing hemes, hospitals and asylums in whioh 
euthanasia was practiced as described elsewhere in this judgmont, come 
under Frick's jurisdiction. Ho had knowledge that insane, sickmd 
aged people, ‘'useloss outers", were being systematically put to death. 
Complaints of these murders reachod him, but ho did nothing to stop them," 

XX. Streicher^ 


The case of Stroichpr is particularly relevant to tho subject of 
this paper, 3ho accused olroichor v/a 3 indicted on Counts 1 and 4 , and 
was found guilty only on the latter. 

Under the hooding "Crimes against humanity", tho Tribunal soys, 

(p.17008): 

" For his twenty-five years of speaking, writing and proaching hatred 
of the Jews. Stretcher wan widely knov/n os ‘bow-Baitcr Number One". In 
his speeches and article", woo 1, •»fber wook, month .after month, ho infected 
the German mind with the virus of aeM-Semi Liam, and incited tho German 
people to active persecution. Each issue of ‘Der StUrmcr", whioh 

a circ-o--ition of 600 000 in 1935 , was fillod with such articlos, 
often I 0..0 and ng. 
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Stretcher had charge of the Jewish boycott of 1 April 1933* He 
advocated tho Ntlrriborg Decrees of 1935. lie was responsible for the 
demolition on August 10, 1930 of the Synagogue in Ntirnborg, And on 
November 10, 1938* ho spoke publicly in support of the Jewish pogrom 
which was taking place at that time. 

B ut it was not only in Germany that this defendant advocated his 
doctrines. As early as 1938 he began to call for tho annihilation of ‘ 
the Jewish race. Twenty-throe different articles of "Dor StUrmer" 
between 1938 and 1941 wore produced in evidence, in which extermination 
"root and branch" was preached, Typical of his teachings was a loading 
artiolo in Septenber 1938 which termed the Jew as a germ and a pest, not 
a human being, but "a parasite, an enery, an evil-door, a disseminator 
of diseases who must be destroyed xn tho intorest of mankind". Other 
articles urged that only when world Jewry had been annihilated would tho 
Jewish problem have been solved, and predicted, that fifty years henco tho 
Jewish 'graves "will proclaim that this people of murdorers and criminals 
has after all met its deserved fato." Streicher, in February 1940, 
published a letter from one of 'Der StUrmer’s" readers which compared 
Jews With swarms of locusts which must be exterminated compLetoly. Such 
v/as the poison Streicher injected into the minds of thousands of Germans 
. which caused them to follow the National Socialist policy of Jewish 

* persecution and extermination. A leading article of "Der Sturmcr" in 
May 1939, shows clearly his aim: 

" A punitive expedition must come against the Jewd xn Russia, 

A punitive expedition which will provide tho same fate for 
them that every murderer and criminal must expect. Death 
sentence and execution* The Jews in Russia must bo killed. 

They must be exterminated root and branch. " 

As tho war in the early stages proved successful in acquiring more 
and more territory for the Reich, Streicher even intensified his efforts 
. -» incito the Germans against the Jews, Iii the record are twenty-six 
articles from "Der StUrmer", published between August 194L and September 
1944, t\/clvo by Streichor’s arm hand* which demanded annihilation and 
extermination in unequivocal turms 0 He v/rcto and published on December 

25, 19U: 

" If the danger of the reproduction of that curse of God in 
tho Jewish blood is to finally come to an end, then there 

* is only one way — tho extermination of that pooplo whoso 
father is tho devil. " 

And in February 194A, his own article stated: 

" Whoever does what a Jew does is a 3coundivi, a criminal* 

And he who repeats and wishes to copy him deserves the 
same fate, annihilation, death. " 

With knowledge of tho extermination of the Joy/;; in tho oecuilc-c] 
Eastern Territory, "this defendant continued to write tend publish his 
ropagunea of death. Testifying in this trial, he vehemently denied 
any knowledge of mass executions of Jews. But the evidence rakes it 
clear that ho continually received currant information on the progress 
of the "final solution". His press photographer was sent to visit tho 
ghettocs of tliO East in tho spring of 1943, tto time of the destruction 
of the Warsaw Gnct.to. Tho Jewish newspaper, "Israolitischos 7/ochenblatt" 
which Streicher received and read, carried in each issue accounts of 
Jewish atrocities in tho 3iot, ar 3 '’uvo figures on the number of Jews 
..hr Vi __ " •* koi •v/'j.iple, issues appealing in tho 
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surarcr and fall of 1942 reportod tho death of 72,723 Jowb in Warsaw. 
17,542 in Lodz, 18.000 in Croatia, 125,000 in Roumaria, 14,000 in 
Latvia, 85,000 in Yugoslavia, 700,000 in all of Poland, In N 0 voni>er 
1943 Streicher quoted verbatim an article from the ''Israelitisohos 
Wochonblatt", whioh statue! that tho Jews hod virtual Jy disappearod from 
Europe, and commented "This is not a Jowish lie 1 *. In December 1942, 
referring to an article in tho "London Times", about the atrocities, 
aiming at extermination, Streloher said that Hitler had given warning 
that the sooond World W or should lead to tlie destruction of Jewry, In 
January 1943 ho wrote and published an ;article whioh said that Hitler's 
prophecy was being fulfilled, that world Jewry was boing extirpated, 
and that it was wonderful to know that Hitler was freeing the world of 
its Jewish tormentors. 

In tho face of the evidonco before; the Tribunal it is idle for 
Streicher to suggest that tho solution of the Jowish p r oblem whioh he 
favoured was strictly lim i ted to th classification of Jews as aliens f 
and the passing of discriminatory legislation such as the NUrnberg Laws, 
supplemented if possible by international agreement on tho creation of a 
Jewish State somewhere in the world, to which all Jews should emigrate, 

Streicher 1 s incitement to murder and extermination at the time when 
Jews in tho East wore boing killed under tho no3t horrible conditions 
clearly constitutes persecution on political and racial grounds in 
connection with war crimes, as defined by the Charter, and constitutes a 
crime against humanity." 

It appears that in the case of Streioner, the Tribunal included 
anong his activities considered criminal, his speaking, writing and 
preaching hatred of tho Jews for 25 years. It therefore wont book to 
the year 1920. Tho Tribunal enumerated among his crimes, his part in 
tho Jewish boycott of 1st April 1933, in the advocating of the Nuronberg 
Lowb in 1935, in tho demolition of the Nuronfcorg synagoguo in August 1938, 
and his part in the Jewish pogrom of November, 1938, Ibis would appear 
to indicate t hat hero the Tribunal included within the notion of crimes 
against humanity theso pro-lJ39 activities. The Tribunal was, however, 
careful to point out that it was not only in Germany that this defendant 
advocated his doctrines and tho Tribunal stated that with knowledge of 
the extermination of tho Jow3 in tho occupied Eastern territory, Streicher 
continued to write and publish his propogandn of death. 

This loaves opon an interpretation of tho Judgment to the offect that 
only acts coranitted in connection with crimes against poaco or war crimes 
ore crimes against humanity within tho meaning of the Charter and that 
Stroichor had boon found guilty of Cbunt 4 not for his activities wihin 
Germany but for his extension of their scope to the occupied territories 
and for his call for the annihilation of the Jowish race throughout the 
world. 

Tho reply by tho 'Sribunal to Streicher's defenco that the solution 
of tho Jowish problem which he favoured was strictly limited to the 
classification of Jews as aliens and tho passing of tlie discriminatory 
legislation, such as the Nuremberg Laws, also indicates that tho Tribunal 
did not consider Stroichor's part, o.g, in the passing of the discrimina¬ 
tory legislation as such to constitute a crime against humanity, but only 
his incitement to murder and extermination at the time when the Jews in 
the East were being killed under the most horrible conditions. This 
incitement to murder and extermination of Jews,the Tribunal declared to 
be pei.uoufcin- o»j political and xvjo.!''! ground* it. '•onuoction with mr 
Ox JJ.tOS, | 














In the case of the defendant Funk, the Judgment states, on p. 17014, 
that Punk, in his capacity as Under-Seorotary in the Ministry of 
Propaganda and Vico-Choirman of the Reich Chamber of Culture,had partici¬ 
pated in the early Nazi programme of economic discrimination against 
Jows. The Judgment oontinuos: "On 12 November 1938, fter the pogroms 
of' November, he attended a meeting held under the chairmanship of Goering 
to discuss the solution of the Jewish problem and proposed a decree 
providing for the banning of Jews from nil business activities, whitjh 
Goering issued the same day under the authority of the Four Year Plan, 

Funk has testified that he was shocked at the outbreaks of November 10, 
but on Novembor 15, he made i speech describing those outbreaks as a 
"violent explosion of the disgust of the German people, because of the 
criminal Jewish attack against the Gorman people", and saying that the 
elimination of the Jews from economic life followed logically their 
elimination from political life," 

The Judgment then procu dod in describing Punk's criminal activities 
in and after 1942, 

The wording of the Judgment indicated that Punk's pro-1939 activities 
wore also considered criminal. 

It may be mentioned in this connection, that it is stated on p o 17015 
that Funk was responsible for the seizure of the gold reserves of the 
Czechoslovak National Bank, This seizure took place some months before 
September 1939* 

XXII Von Sohiraoh . 

The defendant von Sohirach was found guilty only of crimes against 
humanity. The Tribunal stated or p.17037: "As has already been seen, 
Austria was occupied pursuant to a coiijnon clan of aggression. Its , 
occupation is, therefore, a "crime within the jurisdiction of the Tribunal" 
as that term is used in Art,6(c) of the Charter. As a result, "murder, 
extermination, onslavernent, deportation and other inhumane acts" and 
"persecutions on political, racial nr religious grounds" in connection 
with thi3 occupation constituto a Crime against Humanity undor that 
Article, 

As Gauleiter of Vionna, von Schiraoh came undor the Ssuckol decreo 
dated April 6, 1942, making ths Gauleiters Sauckel's plenipotentiaries 
for manpower wrth authority to supervise the ulitizationmd treatment of 
manpower within their Gmis, Sauckel's directives provided that the 
forced labourers wero to be fed, sheltered and treatod ro as to exploit 
them to the highest possible degree at the lowest possible expense. 

When von Schirach became Gauleiter of Vienna the deportation of 
the Jews had already been begun, and only 60,000 out of Vionna's 
original 190,000 Jows remained. On 2 October 1940, ho attended a 
conference at Hitler's office and told Prank that he had 50,000 Jews in 
Vienna which the General Government wotild have to toko over from him. 

On 3 Deconber 1940, von Schirach received a lettor from Lammors stating 
that after the receipt of the reports made by von Schirach, Hitler had 
decided to deport the 60,000 Jews still remaining in Vionna to the 
General Government because of the housing shortage in Vienna, The 
■’o t ,ort°tion of the Jows from Vionna was then begun and continued until 
the early fall of 1942. On 15 Soptenfoer 194?-, von Schirach mado a 
speech in -which ho defended his action in having drivon "tens of thousands 
upon tens of thousands of Jews into the Ghetto of the East" os 
"contributing io F'lroponn culture". 










Whdb the Jows wore being deported from Vienna reports, addressed to 
him in his offioiol capacity, wore received in von Schirach's office from 
the office of the Chief of the Seourity Police and S.D. which contained 
a description of the activities of Einnntz;jruppen in exterminating Jows. 
Mary of these reports wr.ro initialed by one of von Schirach's principal 
deputies. On 30 June 1944, von Schirach's office also reooived a letter 
from Kalteribrunner infomdng him that a shipment 6f 12,000 Jews was on 
its way to Vienna for essential war work and that all those who wero 
incapable of work would have to bo kopt in readiness for "special action". 

% 

Hie Tribunal t’indc that von Schirach. while ho did not originate the 
policy of deporting Jews from Vienna, participated in this deportation 
after he had become Gauleiter af Vienna. He knew that the bo 3 t the JewB 

could hope for war a miserable existence in the Ghottoos of the Hist. 
Bulletins describing the Jewish oxtonrdnntion wero in his office, " 

Schirach wa3 in thlr connection charged only with crimes committed 
during the war against persona who were not allied nationals. (Austrian 
Jews). Hie crimes for v/hirh he was sontuncod are thorofoi \3 also clear 
examples of orimes against umanity vriiich r.ro not simultaneously war » 
crimes in the narrower sons. . 

XXDI^eyss-Inquart. 

In giving, the reasons for its Judgment on Soyss-Tnquort, the Tabunal 
distinguished between his "activities ir. Austria" (p. 17052) and his 
"criminal activities in Poland and the Netherlands"(p.17053)* Under the 
first" heading, ("Activities in Austria"), the Tribumil said: "As Heioha 
Governor of Austria, iioyss-Inquort instituted a progi-amnc of confiscating 
Jewish property. Under his regime Jews v/ere forced to emigrate, were 
sent to concentration comps and wore subject to pogroms. At the end of 
his regime he oo-ooerr.ted vrith the ifccurity Police and S.D, in the expor¬ 
tation of Jews from Austria te the Hast. While ho was Governor of 
Austria, political opponents of the Nazis were sent to concentration camps 
by the Gostapo, mistreated and often Id] Led," 

Tho insertion of this paragraph under the heading "Activities in 
Austria" as distinguished from "criminal activities", seems to indicate 
that the Tribunal was of tho opinion that the acts coisr.it ted by Seyss- 
Inquart, while in Austria, were not criminal from the point of view of 
crime 3 against humanity, under A r t„6(c) of the ^’yurter. This interpre¬ 
tation would, hoY/ovor, not bo in linn with tho attitude taken by the 
Tribunal in the case of vun Schirach, whore, as stated in tho proccding 
paragraph of this pnpor, the Tribunal described the occupation of Austria 
as a crime within tho jurisdiction of the Tribunal and persecutions on 
political, racial or religious grounds committed in connection with this 
occupation a 3 constituting a crime against humanity under tho Article. 
Under tho heading "Activities in Austria", the Tr;• bund described also 
~ •TiM|jv\rt f fl'part in the German agjrn so ion tgein-t Austria, and the 
purt taken by Urn in jh*. 3 A-or. vnfr of Oaoobi >r,lcvaki&, both of which 
lead to his being found guilty also on Count 2, (Crimes against Peace), 
and were, therefore, certainly considered by tho Tribunal to be criminal. 
Not too nuch reliance can, therefore, be placed on tho omission of the 
word "criminal" in tho heading of the appropriate paragraph dealing with 
Seyss-Inquart's activities in Austria. 

The case of 3ey3S-Inquart '3 activities in iustria can, of course, 
be distinguished from the oaso of von Achirach in that the latter 
beoame 1" /’""d ». .. "-^er 1939, while Soyss- 

Inquart loft Austria at tho oeg.ir.ning of tho vrar - TW lAnd the 
Netherlands, 











XXIV.von Nourath, 


In the case of von Neurath. the Tribunal, under the heading "Criminal 
Activities in Czechoslovakia", stated, inter alia , the following, (p.17064) 
"As Reichs IVotector, von Neurath instituted an administration in Bohemia 
and Moravia similar to that in effeot in Germany. The free press, 
political parties and trade unions were abolished. All groups which might 
serve as opposition were outlawed, Czechoslovakian industry was worked 
into the structure of German war production, and exploited for the German 
war effort. Nazi anti-Semitic polioies and laws were also introduced, 

Jews were barred from leading positions in Government and business. 

In August 1939, von Neurath issued a proclamation warning against 
airy aots of sabotage and stating that "the responsibility for all acts of 
sabotage is attributed not only to individual perpetrators but to the 
entire Czech population." 

This indicates that acts coninitted before 1st September, 1939, in 
Czechoslovakia, ware considered criminal as war crimes and/or crimes 
against humanity, 

XXV.Sunroary of the judgment respecting crimes against humanity. 

The International Military Tribunal, in interpreting the notion of 
crimes against humanity, lays particular stress on the provision of its 
Charter, according to which an act in order to come within the notion of 
a crime against humanity, must have beon coninitted in execution of or in 
connection with any crime within the jurisdiction af~tho Adbunol w hich 
means tliat it must be closely connected either wiih a crime against peace 
or a war crime in the narrower sense. Thorofore the Tribunal has deollnod 
(supra IX) to make a general declaration that acts coninitted before 1939 
were orimes against humanity within the meaning of the Charter, 

In applying this general principle, the Tribunal is particularly 
reluctant to acknowledge as crimes against humanity aots committed in 
Germany against Germans before 1st September 1939* 

This represents, however, only the general view of the Tribunal and 
did not prevent it from treating as crimes against humanity aots committed 
by individual defendants against Borman nationals before 1st September 
1939 , if the particular circumstances of the oase appeared to warrant this 
attitude. The caso of the defendant Streicher is here in point, but even 
in his oase the oausal nexus between his activities and the crimes 
conmittod on occupied allied territory and against non-German nationals 
has been pointed out and the most that oan be said of him is that he was 
found guilty also of crimes against humanity committed before 1st September 
1939 in Germany against German nationals. 

In the case of none cf the defendants woe the position such as would 
have load to his oonviotion only of orimes coninitted in Germany against 
Germans before 1st Septonfcor 1939* 

The restrictive interpretation placed on the term "crimes against 
humanity " as far as German nationals as viotims wore ocnoorned, was not 
applied by the Tribunal in tbs caso of viotims of other than German 
nationality, With respeot to orimes oonmittod before 1st Septombor 1939, 
Autooilan nationals, the Tribunal established their connection 
with the annexation of Austria, whioh is a crime, agdinst peace, and came 
therefore to the conclusion that they were within the terms of Art.6(c) 
of the Charter. This is particularly shown by the abovo quoted reasoning 
in the oase of Boldur von Sohirach and, with less precision, in the oase 
of the dofendant Seyss-Inquart. 











With regard to inhumane acts charged in the indictment and conmitted 
after 1st September 1939, the Tribunal made the for reaching statement 
quoted supra DC, from p. 16927 , that insofar as they did not oonstitute 
war crimes they ware all conmitted in execution of, or in connection with, 
aggrossivo war and therefore constituted crimes against humanity. 

This is particularly illustrated in the case of the defendant Ribben- 
trop and his activities with respeot to Axis satellites. 

Prom the statement on p,16943, quoted supra XIH, it will be seen 
that the Tribunal treats the notion of orimes against humanity as a kind 
of subsidiary provision to be applied when a particular area whore a 
crime was conu&tted, is not governed by the Hague Rules of Land Warfare, 
Germanisation is, therefore, considered 'as criminal under Art.6(b) in those 
areas governed by the Hague Regulations and a crime under Art.6(o) as to 
the remainder. 

In general, the following may bo said with respect to the interpre¬ 
tation of the term "crime against humanity" by the Tribunal: Before the 
promulgation of the decision it was assumed in many quarters that a orime 
against humanity was a novel type of international crime and that the 
provisions containing sanctions against it were equally applicable in 
times of war and of peace, that they protected the human rights of 
inhabitants of all countries, "of any civilian population", against any¬ 
body, including their own states and governments, and that the notion 
expressed tho superiority of International Law over domestic or municipal 
law, 'According to the interpretation given to the term by the 
International Military Tribunal, this is not so,* 

As interpreted in the Nurenberg Judgment, the term has a considerably 
narrower connotation. It is, os it were, a kind of by-produot of war, 
applicable only in time of war or in connection with war and destined 
primarily, if not exclusively, to protect the inhabitants of foreign 
countries against crimes committed, in connection with an aggressive war, 
by the authorities and organs of tho aggressor state.. It sorves to 
cover oases not covered by norms belonging to tho traditional "laws and 
customs of war". It is nothing but a particular type of war crime, a 
kind of clausula generalla , the purpose of which it is to make sure that 
inhumane acts violating general principles of the lawB of all oivilised 
nations committed in connection with war, should not go unpunished. 


[XVLComparison of the interpretation by the Tribunal with 

the "General Propositions" adopted by Committee in (Poo,0,201) . 


(l) Paragraph 1 of the "General propositions" has beon endorsed by the 
Tribunal, The Tribunal is also of the opinion that one and the same 
act may constitute both a ;war crime in the narrower sense and a crime 
against humanity; tho Tribunal is, however, also conscious of the fact 
that this overlapping of tho two terms does not make the application of 
the law easier and in the sentence dealing with Germanisation, quoted 
from p, 16943, in paragraphs XHl and XXV of this paper, the term 
orime against humanity was interpreted as a term covering criminal 
denationalisation in areas to which the laws and customs of war did not 
apply. Reference is mado to the footnote on page 2 of Doo,C,201, where 
Conmittee IH also expressed its opinion that in a puroly scientific 
system, violations of thb laws and customs of war should not bo inoluded 
in the term "crimes against humanity", which should bo restricted to such 
offences os do not fall under the torm of "Violations of tho Laws and 
Customs of War." 
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(2) ^ht: Tribunal has not acted upon the division of crimes against 
humanity into tho two types of: (l) crimes of the murder type and (2) 
persecutions. It recognises only one notion of crimes against humanity 
and applies to all acts falling under this notion the qualification that 
the act must have boon cor.j.iitted in execution of or in connection with a 
prime against peace or a war crime in the narrower senso. 

(3) No modification of point 3 of Doc ,"0,201 appears nocossary, 

(U) From the fact that tfiu Tribunal does not distinguish between crimos 
of the murder typo and persecutions, it follows that crimes against 
members of belligerent forces are entirely outside tho 3copo of crimes 
against humanity. 

(5) The condition that the acts bo in execution of or in connection with 
ary orime within the .-jurisdiction cf the International Military Tribunal 
applies according to the Nuremberg ju Ignont to 'll kinds .of crimes against 
humanity, and is not restricted to what Obmmittoe III called ''persecutions" 

.Thu Tribunal does not seem tc admit the possibility that one set of facts 
may constitute a crime against humanity because of its connection with 
another crime against humanity., 

(6) The docision of the Nuremberg Tribunal has no bearing at all either 
by way of confirmation or by ,vny of repudiation on the limitations of the 
term "crimos arainst humanity" attempted by Committee III to the following 
effect: 

" Isolated offences do not fall within tho notion. As a rule 
systematic mass action, particularly if it can be show to be 
authoritative, will bo nocossary to transform a common crime, 
punishable merely under municipal lav/, into a crimj against 
humanity v/hich thus becomes also the concern of International 
Lav/. Only crimes which either by their magnitude and savagery 
or by their great number or by the fact that a similar pattern 
is applied at different times and places, ondangor the 
international community or shook the conscience of mankind, 
warrant intervention by States other than that on v/hose 
territory the crimes have been committed, or whose subjects 
have been their victims. " 

In the case of the Nuremberg defendants, it was the basic assunption 
that their acts were not isolated offences, but that they were the 
organisers of crimes against humanity in very groat numbers. Tho 
correctness or otherwise of tho definition suggested by Coranitteo III 
will therefore have to bo decided in the trials of persons, not major 
war criminals, accused of comitting ciimes against humanity before 
municipal (occupation, military,) courts, 

(7) The stf' oment contained in Doc.C.201 that- it. is irrelevant whether a 
crime against humanity has been comnittod before or during tho war, 
though based on the express provision to the same effect contained in the 
Charter, must be considerably qualified in viov/ of the Nuremberg judgment; 
although in theory it remains irrelevant whether a crime against humanity 
was committed before or diring the war, in practice it is difficult to 
establish connection between ..'hat is alleged to bo a crime against 
humanity and a crime within the jurisdiction of the Tribunal if the act 
was committed before the war. 

(8) Conmittoo III has stated that the nationality of the victim is 
irrelevant. This assumption was based on tho words of tho Charter 
"conmitted agair.ct any civilian population". Horc again, the proposition 
remains true in theory, but must, according to the view of the Nurerborg 
Tribunal, bo oomi '’eruKly qualified with regard to nets committed before 
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tho war in Germany against Gorman nationals. Even with regard to 
revolting and horz*ible crimos, the connection with the aggression or 
with war orimos must be proved and where proof is not satisfactory, they 
are not considered by the International Military Tribunal .as crimes 
against humanity within the meaning of tl» Charter, 

(9) The problem of lessor perpetrators was outside the proceedings 
before the International Military Tribunal, 

(10) Hie irrelevance of the lex looi has been confirmed by the Tribunal, 

(11) The proposition that a crime against humanity oan be oomnittod by 
enacting legislation which orders or permits crimes against humanity, has 
boon endorsed by the IVlbunal, as is particularly shown in the oases of 
the defendants Prick and Neurath. 

XXVTL The Authority of the Nuremberg Judrenont. 

The problem arises whether the attitudo of the International Military 
Tribunal with regard to the notion of crimes against humanity (and for 
thau matter, its interpretation of the law in general) is binding for the 
decision of other oases to be tried either before the International 
Military Tribunal itsolf, (if suoh subsequent trials should take place, 
which, I understand,seems hardly probable at present), or by other courts 
be it the International Military Tribunal for the Par East, or municipal, 
occupational or military tribunals of other United Nations or Axis Powers, 

The Tribunal has expressed its opinion that the making of the Charter 
was an exercise of the sovereign legislative power by the cowtries to 
whioh the Gorman Reich unconditionally surrendered; the undoubted right 
of these countries to legislate for the occupied territories has now been 
recognised by the civilised world, (p,l687l). Prom this it appears that 
the Tribunal considers itself to be not an organ of the international 
community at large, as, e.g.,the Permanent Court of Arbitration, the 
Permanent Court of International Justico or the International Court of 
Justice, The Tribunal allots to itsolf a considerably lesser standing, 
namely the standing of an occupational court having jurisdiction over 
Germary and Gorman nationals. This classification of the International 
Military Tribunal not as a court of the international community of 
nations, but as a local court for Germary, is, generally speaking, in 
accordance with some of the provisions of the Pour-Power Agreement of 8th 
August 1945, and of the Charter annexed to it. 

Article 1 of the Agreement provides for the establishment of an 
International Military Tribunal " after consultation with the Control 
Council for Germany, " 

Art,22 of the Charter provides, inter alia, that the first 
..~6tings of the menfcers of the Tribunal and of the Chief Proseoutors 
shall be held at Berlin in a place to be designated by the Control 
Council for Germany, 

Art,28 af the Charter provides that tho Tribunal shall have the 
right to deprive the convicted person of ary stolen property and order 
its delivery to the Control Council for Ger many, 

Art,29 of tho Charter provides for the sentences to be carried 
out in accordance with the orders of the Control Council for Germary, 
which may at any time reduce or otherwise alter the sentences, but may 
not increase tho severity thereof. Under Art,29, the Control Council 
for Germany has also tho right to contact tho Comittec of Prosecutors 
with a view to a re-trial of defondants on tho discovery of freeh 

evidence. 
















-19- 


Undor Apt.30 of the Charter, the expenses of the Tribunal and of 
the trials shall be charged by the Signatories against the funds allotted 
for maintenance of the Control Council for Germany, 

These provisions in their totality point in the direction of 
considering tho International Military Tribunal 03 an organ of the 
present government of the territory of Germany as a condominium of tho 
four Powers, which is called upon to apply law fl<wring from the Control 
Council for Germany, as the organ in which supreme authority over 
Gcrmaiiy and tho Germans i3 vested at tho prosent time, 

Ale re are, or. the other hand, features in the Fcur-Power Agreement 
and in the Charter annexed to it, according tho International Military 
Tribunal a higher status, transcending the boundaries of Germany and of 
tho local legal c.rdor of one country. Those features are: 

(a) The provision of Art.6 of the Charter, according to which tho 
jurisdiction of the Tribuna' is not restricted to Gorman major war 
criminals, but, in theory 0.1 least, comprises also the right to try and 
punish the major war criminals of all tho European Axis Countrios. 

* * 

(b) Ihc provision of An. .5, of the Agreement giving any Government of 
the United Nations tho right to adhere to tho Agreement, a right of 
which the following 19 States have availed themselves: Greece, Denmark, 
Yugoslavia, the Netherlands, CzochoslovrJcUi, Poland, Belgium, Ethopia, 
Australia, Honduras, Norway, Panama, Luxemburg, Haiti, Nov/ Zealand, India, 
Venezuela, Uruguay and Paraguay. 

If tho opinion is correct that the International Military Tribunal 
is a municipal (occupational) court for Germany, it is clear that its 
decision cannot possibly lay down law binding on the courts of other 
countries, whether or not the laws of these countries an.' based on tho 
system of binding precedent, and the decision is therefore for other 
courts only of persuasive authority, which moans that any other courts 
may follow the Nuremberg interpretation, if it considers it correct, and 
may disagroo with it, if it considers it incorrect. 

The position would not be otherwise if the Tribunal wore a court 
of tho international enmunity, as, o,g., an International Court of 
Justice under its San Fransisco Statute. In Art.59 of tho Statute of 
the International (hurt of Justice, it i3 laid down (as it was in Art, 

59 of the.Statute of the Permanent Court of International Justice), 
that tho decision of the court has no binding force except between the 
parties in respect of that particular case. 

Thin general rule applies, of course, only to the extent to which 
there i 3 no express provision to the contrary in tho Chartur. Tho 
latter is the case with respect to decisions of tho Tribunal with 
regard to criminal organisations; in such cases 

tho criminal nature of the group or organisation is, under 
Art.10 of the Charter, considered proved and shall not be questioned 
in national, military or occupational courts of ary Signatory, (Great 
Britain, France, the United States of America and the U.S.S.R.;. 

Apart from this particular aapoot, the decision of the International 
Military Tribunal ius facit inter partes only. 

This is not to say that the decision of the Tribunal is n>t bound 
to influence any Court throughout the world, which will be faced with 
si’-’lnr facts. He would be a bold judge of any national, occupational 
r military court who would decline to bo guided by the reasoned 
judgment of a cuirt composed of four omii.o..t members f tie.ley l ppfemion 
of the i n Croat 1 « ors, arrived at after a trial, unique in history, 











backod by tho authority not only of the; four Signatories, but also of 
nineteen "adherent" statos, always provided that the facts - and the law 
to be appliod - are the same, That tho latter is not tho caso as for 
as<rinos against humanity to be triod undor tho Control Council Law No,10 
are concerned^ will be shov.-n in the following paragraph XXVII of this 
paper, 

XXVHJho Nuremberg decision and the Control Council Lav/ No, 10, 

The Control Council Law N o ,10, published in the Official Gazette of 
the Control Council for Germany, No,3», p.50, (seo also Military Govern¬ 
ment Gazette, Germany, British Zone of Control, No„5. f.46; Documents 
Sories of the Research Office No,15 bLs, and this writer’s commentary in 
Doc,Misc.No,9,), has beon promulgated by tho Control Council "in order to 
give effoot to the torros of tho Mosccw Declaration of ,50th Ootober 1943, 
tho London .Agreement of 8th August 1945, ami the Charter issued pursuant 
theroto," 


Art,I, of tho LawN O j 10 i rdains that, inter alia, -tho London 
Agreement is made an integral part of this law, Art,n provides that 
each of tho following acts is reoognisod as a crime and enumerates under 
(a), crimes against peace, under (b) war crimes, under ( c), crimes 
against humanity, and under (d', membership in a category of a criminal 
group or organisation declare] criminal Lv the International MLlitary 
Tribunal, 

We are here concerned with crimes against humanity, '‘•’ho respective 
provision of Law N o ,10 roads as follows,: 

" ( c) Crimes against Humanity/ Atrocities and offences. 

including but not limited to murder, extenrination, enslave¬ 
ment, depoi*tatior., irprisonment, torture, rape, or other 
inhunano acts committed against uy civilian pooulatior, 
or persecutions on political, racial or roligicus grounds, 
whether or not in violation of tho domestic laws of the 
country whoro perpetrated, " 

If wo compare the definition of "Crimes against Humanity" under 
Lav/No. 10 with the definition of crimes against humanity in the Charter, 
wo find tho following differences: 

(1) The definition of Lav/ No,10 bogins v/ith tho words "Atrocities and 

offences, including tut not limited to T hose words arc not 

contained in the Charter, This means that the enumeration in the 
Charter is exhaustive, in Law No c 10 exomplative, !Diis difference does 
not amount to too much, because the words used in tho Charter, "or 
other inhumane acts", are so v/ide that tho enumeration is, in practioe, 
also only oxonplative. • 

(2) Among the acts erouaorated in Law No.10 ore tho following, which are 
not enumerated in the Charter,namely: "imprisonment, torture and rape". 

(3) The word "and" before "other xnlnimanc acts" is ropLacod in *nw 
No,10 by the word "or". This again indicates that the intention of the 
makers of Law Nr.10 was to give"it a wider scope, although tho 
practical effect of this alteration should not bo too great. 


(4) Tho words "before or during tho war" arc omitted in Law No.10 
i s submitted that this alteration has no practical importance 
Ijfmnf . _ J, 'r»r provisions of Law No. 10 it is quito clear that 
Law No. 10 too a, r 14 -0 to crimes cav <Ued both before and during the 
war. Cro of tho pi vi-nq Hiring tM- -"if 5* Art.11(5) of Lav/No, 10 
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rogording tho Statutes cf Limitation. (See para.XI of Duo.Misc.9). 

Tho omiosion of the words "before or during tho wnr” may have the 
reason that tho legislators intended that the provisions should cover 
not only acts committed before nnd during tho wax; but also acts conmitted 
oftor the war. 

(5) Law Np.lO does not contain the words "in execution of or in 
connection with any crime within tho jurisdiction of the Tribunal". 

course, is tho most fundamental and most striking difference 
between tho Charter and La 7 / No. 10, particularly in view of tho great 
importance attributed by the International Military Tribunal to these very 
words. Frcm this difference between the text of tho Charter and the 
text of Law No.lo, it follows that this important qualification of the 
term "Crime against Humanity", as understood by the International Military 
Tribunal, is entirely inapplicable in proceedings under Lav/ N o ,10. 

Contrary to what was said by the International Military Tribunal with 
regard to the law to be applied by the International Military Tribunal 
on p.l6927 (quoted supra £.), it is not necessary under Law No.10 to. 
prove that acts, to fall under tho notion of crime against humanity 
4 rdthin the meaning of Lav/ No. 10, must have been in execution of, or in 
connection with a crime against peace or a war crime in the narrower 
sense. 

The effect of this fundamental difference between the Charter on the 
one hand, and Law No .10 on the other, makes the whole jurisprudence evolved 
by the International Military Tribunal v/ith a view tc restricting crimes 
against humanity to those closely connected with tho war, irrelevant for 
the courts which are dealing or will be dealing -with crimes against 
humanity under Law N o ,3.0 o 

It seems, on first sight, to be rather startling that the law 
applied to tho major war criminals who were tried under the Charter, 
should be less comprehensive and therefore less severe than the law 
applied to not-so-high-ranking perpetrators. To this objection it may 
bo replied: 

(a) That it is only a theoretical nnd doctrinal onu, because the major 
war criminals wore caught in the net of tho law in spite of tho 

4 qualification oontainod in Art.b(c) of the Charter. 

(b) That the striking difference in the texts of tho Charter on tho 
ono hand, and of Law No.10 on the other, does not permit of any other 
interpretation, ^There remains one difficulty in the interpretation of 
Lav/ N o ,10. Art.l makes the London Charter an intogral part of the Law. 
Art,II contains, as shown, provisions respecting, inter alia , orimes 
against humanity, which differ from tho London Charter. Which provision 
is to prevail? I submit that Art,II is the operative provision, the 
quoted part of Article I only incorporating tho provisions regarding 
major war criminals in the local law of Germany. The guilt, or 
innoconco of persons other than the major war criminals, is, in ry view, 
governed by Article II, 

I understand that a Carrying-out-Law to the Control Council Law No. 

10 has been propared by tho British authorities for the British zone, 

T t may be that tho statement of the lav/, as c..n- ir.ed in this paragraph 
wiP Vi avc to be supplemented or qualified the text of the C/irrying— 

out-Law L r the British ^00 i«- rr.llaole. 
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XXIX. The different approach of a Criminal Court on the 

one hand and of the United Nations Crimea Conniission 
on tho other, 

• • 

In considering the judgment of the International Military Tribunal 
in its boarlng on the activities of tho Ooomission. it should be borne 
in mind that the approach of the International Military Tribunal and, 
for that matter, of any ether court administering penal law, to certain 
facts and their legal relevanoe, must nooessarily be different from the 
approach to tho samo facts by the United Nations War Crimes ConraLssion. 
Whilo tho International Military Tribunal os a court of law has had to 
establish, and did actually establish,whether a certain fact is proved 
"beyond reasonable doubt" (of. the acquittal of Schaoht, (p.17022) and 
the acquittal of Papon (p, 17051)), the Conndssion has only to decide 
whether thore is a priraa facie case against a oortain person or a group 
af porsons. 

Bio Conmission has further to consider that the law to bo applied 
to "crimes against humanity" by national, occupational or military 
oourts nood not necessarily be the sane as the law whioh was applied by 
the Nurenfcerg Tribunal, With regard to Germary, it has been shown in 
paragraph XXVIII supra that the law laid down by the Control Council 
differs from the law of the CMartor, 









mZ<& 

29th Ootoi^r, 1946. 


UNITED NATIONS WAR CRIMES COMMISSION. 
COMMITTEE III 

Yugoslav-Italian charges of Crimes against 
Humanity referred to Conndttee III by 
Committee I* 

Draft Report by Committee III* 

By the Seoretary to Committee III* 


I* Committee I has been examining a considerable number of 

oharges brought by the Yugoslav National office against certain 
Italian nationals* These oharges inolude Oharges Nos* 1323# 1462, 

3296, 4031# 4032, 4033» 4034/ 4035/ 4036, 4037* Of these oharges, 
the Charges Nos*1462 and 4037 deal with the same foots* 

The oharges mentioned were referred to Commit too III by 
Committee I, the terms of refersnoo being that Committee III should 
give its opinion as to whether or not the alleged crimes should be 
considered as Crimes Against Humanity, and for what reasons* 

II* The facts of the oases referred to Committee III are reprod¬ 

uced in Doos*Hl/32, 113/45 and 113/56. The Yugoslav representative 
on the United Nations War Crimes Commission, Dr.R.ZIVKDVlC, supplemented 
the oharges by two memoranda, whioh are oontained in Dooa* IU/57 and 

113/59. 

Ill* • In the meeting of Committee III held on 2nd Ootober,1946, 

(Committee III Minutes 21/46)Dr*Z3VKDVIC proposed that the consider¬ 
ation of the oase No*1323(annex to Doo.113/32) should be adjourned, 
because it was not directly connected with the other oases enumerated 
above* This was agreed to by Committee III and this report deals 
accordingly with all the oases mentioned in para I of this paper, with 
the exoeption of the Charge No*1323, on whioh a speoial report will be 
prepared in due course* 

IV. Prom the following report, it will be seen that the individ¬ 

ual charges brought by the Yugoslav National Offioe, and dealt with 
in this report, deal in some oases with a considerable number of 
different sets of facts* On some of such sets of foots, or "oountdf, 
the information so far produced by the Yugoslav National Offioe was 
not considered sufficient and, the deoision on some oounts. has accord¬ 
ingly also been adjourned until additional information is forthcoming. 

V* In presenting this report, Committee III states! 

1* That it is not oonoemed with the question whether the 
persons oharged by the Yugoslav government should be listed 
by the Commission at the instance of the Yugosla government* 

2* That it is not concerned with the question whether the 
persons should be extradited or handed over to the Yugoslav 
government, 

3* That it is not oonoemed with the guilt of each individual 
accused* 

The only question on whioh Committee III has to give its opinion is 
whether the faots set out in the Yugoslav charges constitute crimes 
against humanity and if so, to give the reasons. The „ask of Committee 
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III is therefore restricted to a reply to this theoretical legal 
question only* 

Considering the chargoo referred to it fron thi3 restricted 
angle, Committee III makes the observations contained in the following 
paragraphs of this paper. 

VI. Case No:3296(Doo. I IIA5) 

This charge contains eight different oounts, with which 
Committee TTT dealt as follows«- 

Count 1. 

Q^he decision v/as adjourned until the Yugoslav National Office 
could supply further information. 

, . .' i . . 

Oounts 2 and 3 » 

There the aocused is charged that his troops, in a terror raid, 
pillaged the property of three people, and that a unit of his 
troops beat and tortured a man, threatening him with deoih and 
looting his belongings. 

In the course of tne discussion of these oharges, the question 
wt\3 raised whether crimes against property oould be oonsidered 
as orimes against humanity, and it v/as pointed out by some 
speakers that the acts oocucrred when rebellion against the Italian 
authorities was in progress. It was also pointed out that it v/as 
relevant whether or not the acts were committed in the course 
of operations against partisans, and if this was not the case, whether 
they were oommittod aooording to a pattern, the object of v/liioh v/as 
the persecution of the oiviliart population for political or racial 
grounds. The Yugoslav representative, on the other hand, drew the 
Committee's attention to the faot that the orimes described in 
Counts 2 and 3(and for that matter, all orimes charged in case No. 
.3296) had beon committed after the Italian aimistioe and that, 
accordingly, the accused were rebels in relation to their ov/n 
government, which hod oapitulatod to the Allies. They had, in too 
Yugoslav representative's submission, no olaim to the Btatus of a 
belligerent force. Other members replied that the "Fascist-Republican" 
forces via fact! had been treated by the Allies as oombatont 
belligerent units. The Committee-came to the conclusion that the 
• facts as ollegod in oounts 2 and 3 wore orimes and that it will 

deoide whether they- fall under the notion of orimes against humanity, 
when considering the whole of the oases submitted. 

Count if. 

This count deals with two different sets of facts. In its first 
paragraph, one of the aocused is charged that a unit under his 
command arrested of\ inhabitant and deported him to a concentration 
oamp in Genaary. As to this, the Committee cane to the same 
conclusion as with regal'd to oounts 2 and 3» namely that a prima 
facie oase for a orame having been oommittod has been made out, and 
that the question of its classification as a orime against humanity 
would be considered when 4 b whole of the oharges will have been 
under review. 

The sooond paragraph of Count 4-( regarding the killing of Kaiailo 
3tepanoivi)was adjourned until the Yugoslav National Office will have 
had supplied information regarding the question why the viotim hod. 
beon killed. 

Coun ts 6 and 

Those throe court- -'ll dcaJ witl pillage » The deoision of Committee 
III v/as to the sane offeot as in the above-quoted oounts two and 
three. 
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• VII. 



Count 8. 

This count oontalns a charge that a Commander of the Partisan 
Brigade was taken to a hous$, whore he was tied to the stair*- 
ease for two days, beaten and tortured. He was then taken to 
the River Isonzo and shot v/ithout trial* The Committee deolded 
that the torture and the shooting v/ithout trial constituted a crime, 
the qualification of which would be considered in connection 
with the whole of the ohargeo submitted. 

Case No:4031» 

Counts 1 and 2. 

ore, according to the statement by Dr.Zivkovio, important as 
illustrations of a pat tom, but v/oro not charges in themselves. 


Count 3» 

This count deals with opening firo on people in a hose, the 
wounding of tv/o Yugoslav students who vrero inside and who were 
arrested together with two othor men. The house was burnt 
do TO j 

elusion thaya crime agalnsT humanity v/oula be considered in 
oonneotion with the othor charges. The Committee did not, 
however, regard the mero arm at of two studen. ts and two other 
men in itself as a crime. 


Couhts k and 5» 

These tv/o counts refer to shooting of captured partisans 
v/ithout trial. The Committee is of the opinion that the facts 
establish a prima faoie onso of a orimo, the qualification of 
which will be considered in connection with other oharges 
submitted. 

Count 6. 

TKIs" oase refers t o the wanton destruction by fire of a house. 

Here again, the Comnittoe is of the opinion that a prima faoie 
oase of a orime has been established. 

Count 7* 

This count oonsists of three different sets of faots described 
in throe paragraphs. 

Paragraphs 1 and of count / were adjourned. 

As to paragraph 2> whioh contains the charge of shooting civilians 
arrested for violation of a curfew while allegedly trying to 
escape, the Committee considers that there is a reasonable 
suspicion of a orime having been oommitted, the qualification 
of whioh will be considered in connection with the whole scheme. 

Count 8. 

'ftiis count oonoems the shooting of a oaptured partisan while 
allegedly trying to escape* The Committee considers this charge 
as a prima faoie case of a orime* 

VIII. Case NO.A032 . 

This charge ooi.coms the pillaging of villages, setting fire to 
houses and the murder and deportation of persona. The oommittee decided 
that a prima faoie case of a crime had boon made out. 

IX. Case N o .1033* 

^he Committee arrived at the same decision with regard to this oase, 
count 1 of which oonoems the shooting of nine hostages, and the second 
the shooting of threo women mler the pretence that they attempted to 
escape* 






X. 


- if - 


Counts 1 to 5 of thia 
oharge refer to:- 

Count 1« 

Inprlsonroent of 45 men awl deportation to concentration 
oamps in Germany. 

Count 2> 

A ao-oalled "mopping up" action, in the oourse of whioh 
persons were arrested, one of them hanged, the othenjreleased, 
and the village pillaged. The hanging took place without trial. 

Count 3t 

^he torture and capture of partisans, taking some of them to 
a housey stripping some of them and torturing them to death* 


Count 4. 
The hang 


The hanging of four men without trial. 

i 

Count 5. 

The pillaging of a village, setting houses on fire, killing 
people, including women and ohildren* 

The Committee considered that with regard to all five 
counts, a prime faoie case of a crime had been made out. 

The oharge preferred in Count 6 of the some case was 
abandoned by Dr.Zivkovlc. 


Count 1. 

The Yugoslav representative pointed out that the offences 
alleged to have been oommitted under count l(ond also counts 
7,8,9 and 13 ) were committed arbitrarily. The Committee come 
to the conclusion that the shooting alleged under Count 1 
constitutes a prima faoie case of a crime. 

Count 2. 

The Yugoslay representative abandoned this count. 


Here the Committee oame to the same oonolusion os in 
respeot of count 1 . 


A he Yugoslav representative abandoned oount 4. 

Count 5. 

The Committee adjourned this oount on the suggestion of the 
Yugoslav representative. 

Oount 6 . 

This oount was abandoned by the Yugoslav representative as far 
as the alleged robbery was oonoerned. The shooting however 
constitutes,in the Committee's opinion,a prima faoie oase of 
a crime. 

Counts 7.8 and 9. 

The same applies - to the shooting alleged under oounts 7,8 and 9 * 


Count 10. 

The Yugoslav representative explained that by internment in 
Gerraiy, internment in a concentration oorap was meant. The 
Committee oame therefore to the oonolusion that as far os 
deportations to oonoentration oamps wm oonoerned, a prima 
faoie oase of a orine hod been made out. 
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Count b 11 and 12. As far as the deportations to Concentration 
camp a alleged under these oounts are oonoerned, the Committee 
found a prima faoie case of a crime* 

Count 13» The same applies to the facts alleged under oount 
13 as far as the shooting of the viotim is concerned* 

Oount Ilf 

With regard to the alleged beating anl torture of the victim, 
She committee finds a prima faoie case of a orime. 

XU. Case No.4036. 

The Yugoslav representative abandoned the charge of wrongful 
arrest. As regards the detaining without food and the order that victims 
be sent to concentration oomps, the Committee find a prima faoie oase of 
a crime to be established. 

The oase was adjourned as far as the committing of a orime 
by ordering forced labour was alleged. 


XIII. Oase No.4037. 

Hero the Committee dealt with the oounts reproduced in 
) paragraph I cd page 11 of Doo.IIl/56 in the following way 


Count 1. 

Hie Committee adjourned the consideration of this case and 
asked the Yugoslav National office, to furnish the text of the 
regulations whioh were in force in the oooupied Yugoslav 
region of Ljubljana. , . 


Count 2. 

Here the Committee arrived at the opinion that the shooting 
of the prisoner Purlan during an alleged attempt to 
esoape constituted a orime. 


Counts 3,jf and 5. 

The Yugoslav representative explained that apart from the 
charge of killing a partisan, the faots described under these 
oounts were brought forward to illustrate the general atmosphere 
and did not purport to allege that they were orimes in themselves. 

• 

* 4 The decision on the charge in count regarding the killing of 

a partisan named Sosa, v/as adjourned, to enable the Yugoslav 
National office to furnish further information on the circum¬ 
stances of the killing* 

Oount 6. 

TKT consideration of this oount was adjourned, the Yugoslav 
National office promising to give further information 
respecting the oiroumstanoes of tlie killing of the three 
partisans. 


Oounts 7 »Qj9,10 ahd 11 . * 

'The Yugoslav representative declared that the facts contained 
in these points were recorded only for illustration of the 
general atmosphere. 


Oount 12. 

The Yugoslav representative supplemented the oharge by stating 
that the homos of the killed partisans had been set on fire 
deliberately and without military neoessity and certainly 
not in the oourSe of fighting. Thereupon the Committee 
decided that this wanton destruction of property constitutes 
a orime, the opinion on the qualification of whioh will be 
expressed in oonneotion with the other alleged faots. 
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XIV, 


Count 13» 

The Committee oame to the oonolusion that the shooting 
of a young man for shouting communist slogans* and 
slogans advocating the freedom of Slovenia* made out a 
prima faoie oase of a orlme* both in, the event of his 
having been shot without trial* and in the event of a 
trial having boon hold, beoause the punishment would 
in any oase have boon excessive* 

• 

Count 14» 

'The Committee came to the oonolusion that a prima faoie 
oase of a crime committed by the wanton destruction of 
two houses had been made out*, 

Count 15> 

sub-para 1* - The Committee deoided that the sending 
of the relatives to oonoentration oamps constituted a 
crime* r 

sub-paragraph 2* - This oase was adjourned until further 
information would be forthcoming* 

$ 

- * ' f 

Counts 16 and 17 a ' 

The Committee arrived at the opinion that the facts 
described there(internment of relatives of young people 
in oonoentration comps) constituted a crime* 

Count 18* 

The deoision on this count was adjourned* 

With regard to the counts contained in case No*4037 
(Doo*IIV 56 undor II) tho opinion of the Ooninittee i3 as 
follows:- 

Count 1* 

T he killing of a man while allegedly attesting to esoape 
constitutes a crimo, Tho same applies the wanton 
destruction of 81 buildings dealt with under the same count. 


Count 2* 

This" oase was adjourned for the same reasons as oount 1 
of paragraph I and the Yugoslav National Office was /deed to 
provide the text of the provisions valid in Ljubljana 
provinoe* 

, The Committee took note of the two papers Ul/57 and 

IU/59 presented by the Yugoslav representative* particularly of the 
speech made by Mussolini in Gorizia on 31st July* 1942* where Mussolini* 
in words* the bearing of which is unambiguous* announced that he had 
given the order to ohange the methods of dealing with Italian citizens 
of the Yugoslav race radically* Mussolini spoke rf the "inflexibility 
of the Roman lav/"* from which allegedly followed that those who refuse 
to give up their mad dreams should know that they will be completely 
annihilated and that their property will literally be razed to the 
ground* Mussolini referred to on alleged fact that after one 
barbaric tribe had tried to attaok the Romans three times* Caesar 
gave the order to annihilate all the males of that population* It 
goes without saying that under the "barbaric tribe"* the population 
of Yugoslav origin, living in the Julian Maroh, was meant* 

The Committee oonsiders Mussolini's speech particularly 
relevant* booouse of the opinion which it has expressed in its 
preliminary report containing "General Propositions" defining the 
tem crimes against humanity(Doc?C t 20l)* 
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XV. 


In this pajjer, Committoo III ’naa stated that in its opinion, 
isolated oasoB do not fall within tho notion of crimes against 
humanity* Aa a rule, systematic mass action, particularly if it oan 
be shown to be authoritative, will bo necessary to transform a common 
crime, punishable merely under municipal lav/, into a crime against 
humanity, which thus becomes also the concern of International Law 
(para 6 of Doo.C.20i)« The authoi*itativo ohoraoter of the orlmes 
alleged by the Yugoslav National offioe could not be established more 
dearly than by the admission by the then Diotator of Italy that all 
the crimes, not only against the life and liberty of Itali a n citizens 
of Yugoslav race, but also against tlieir property, have been ordered and 
instigated by him* ’ 

Prom tho individual Yugoslav charges, as analysed above, in 
connection with tho speech by Mussolini, it appears that a groat number 
of examples of orimes have been established, including acts of murder, 
extermination, enslavement, deportation .and other inhumane acts committed 
against the oivilian population, and persecutions on politioal and 
racial grounds* Tho Committee partioularly points out that prime fade 
oases have been mado out; 

shooting of prisoners while allegedly trying to Q30ape are 
oontained in cl largo 4031', counts 7(pura«2) and 8$ in oharge 
1+033, count 2} in charge 1+037, paragraph I Count 2 and 
paragraph II oount l(lj> • 


O 


shooting of hostages,case 4033, count 1} 
interment under inhumane conditions,case No*4036,oount 

1(1); 

torture - case No*3296, counts 3 & 8; case 4034, oount 3; 
oase 4O35,count 11+.J ~ 

deportation to conoonfcration camps - oaso 3296,count 4(l)j 
oase 4034-,oount ljooso 4035,counts 10,11,12; cose 4037,oounts 
15(1) and 16; 

murder and attempted murder,case 3296,oount 8; 4035,oounts 
1,3,6,7,8,9,13; case 4037,count 13; 

wanton destruction of property, oase 4031,counts 3(2) and 
6; oase 4037,counts 12 and 14; case 4037(1),oounts 12 and 
14. and (il) oount 1; 

execution without trial, case 4031,counts 4- & 5; and oase 
4034., count3 2 and 4; 

pillage, case 3296,oounts 2,3(-2 para 4-) 5,6,7* 

different other inhumane acts, case 4032/case 4034- oount 5« 

XVI. The International Military Tribunal at Nuremberg, in its judgment 

against the major Gorman war criminals, stated on page 16,927 of the 
offioiol trari3oript(quoted in Doo. 111/62,para IX,pago 6) the following*- 

"To constitute orimes against humanity, the acts relied on before 
the outbreak of war must have been in execution of, or in oonnaation 
with, any orimo within the Jurisdiction of the Tribunal* The 
Tribunal is of tho opinion that revolting and horrible as many of 
these orimo3 were, it has not been satisfactorily proved that they 
were done in execution of, or in oonneotion with any suoh crime* 

The Tribunal cannot, therefore, make a general deolaratioh that the 
aots before 1939 were criinos against humanity within the meaning of 
the Charter, but from the boginning of tho war in 1939,war orlmes 
were committod on a va3t ccalo, which wore also orimes against 
humanity; and insofar as fclie inhumane aots oharged in the Indictment, 
and committed after the beginning of the war did not constitute war 
crimes, they wore all comnitted in exocution of, or in oonneotion 
with, tho aggressive war, and therefore constituted orimes against 
humanity* " 








This distinction mode by the International Military Tribunal is based on 
the words in Artiole 6(o) of the Charter of the International Military 
Tribunal "in execution of or in connection with any crime within the 
jurisdiction of the Tribunal". In the present oase, it is not necessary 
to examine the question whether this restriction on the notion of a orime 
against humanity, which is indicated in the Charter of the International 
Military Tribunal, applies also to oases like those now under consideration 
by OomLttee III, because the crimes alleged in the Yugoslav ohorges were 
committed during the war and were therefore all oomnitted in execution of 
or in connection with the aggressive war whioh Italy Joined in 1940, 
and started waging against Yugoslavia in 1941, so that it follows that 
the orimes described in the foregoing paragraphs of this paper fall within 
the notion of "crimes against humanity". This statement refers, of oourse, 
only to these charges and counts whioh are discussed in this paper, and 
at present, not to those whioh have been adjourned* 
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UNITED NATIONS WAR CRIMES COMMISSION. 

COMMITTEE III 


The Criminal Organisations in the NUrenfcerg Jtkigmont. 
By Egon Sohwelb. Legal Officer. 


The Legal Secretariat proposes to circulate in 
due course, papers examining and analysing those 
parts of the Nuremberg Judgment 'which appear to be 
of practical importance for the Commission and for 
its Third and First Cormittoes. 

yj?he present paper i3 the second of this series. 

Ihe first, dealing with the notion of crimes 
against humanity, as interpreted by the International 
Military Tribunal, was circulated as Document 111/62, 
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I, The Provisions of the Charter regarding Criminal Organisations* 

Tho provisions of the Charter annexed to the Four-Power Agreement of 
the 8th August 1945, dealing with v/ha; ray be called "criminal organisa¬ 
tions" are contained in Artioles 9 - 31 of the Charter, which read as 
follows: 


" Article 9. 

At the trial of any individual member of any group or organisation 
the Tribunal may declare (in connection with any act of whioh the indivi¬ 
dual may be convicted) that tho group or organisation of whioh the 
individual was a member was a criminal organisation. 

After receipt of the Indictment the Tribunal shall give such notice 
as it thinks fit that the prosecution intends to ask the Tribunal to make 
such declaration and any msmber cf the organisation will be entitled to 
apply to the Tribunal for leave to be heard by tho Tribunal upon the 
question of the criminal character of the organisation. The Tribunal 
shall have power to allow or reject the application. If tho application 
is allowed, the Tribunal may direot in what manner the applicants shall 
be represented aid heard. 

Article 10. 

In cases where a group or organisation is declared criminal by the 
Tribunal, tho competent national authority of any Signatory shall have • 
the right to bring individuals to trial for membership thorein before 
national, military or occupation courts. In any such case the criminal 
nature of the' group or organisation is considered proved and shall not be 
questioned. 


Article 11. 

Ary person convicted by the Tribunal may br charged before a 
national, military or occupation court, referred to in Article 10 of this 
Charter, with a crime other than of membership in a criminal group or 
organisation and such court may, after convicting him, impose upon him 
punishment independent of and additional to the punishment imposed by the 
Tribunal for participation in tho criminal activities of such group or 
organisation. " 

II, The binding character of the Tribunal's d oo lara t ion. 

The Tribunal quotes, on p,16928, Art, 9 of the Charter, and adds: 

" Art,10 or the Charter makes clear that the declaration of 

criminality against the accused organisation is final and cannot 
be challenged in any subsequent criminal proceedings against a 
mombor of that organisation, " 

It may be pointed out that the binding effect of the Tribunal's 
docision, as it is described in the Judgment, applies only to courts of 
any "Signatory" of the Four-Power Agreement, i.o. to British, United 
States, Soviet and French national, military or occupation courts. It 
docs not, in strict law, apply to cuurts and authorities of other 
nations, even though they may have adhered to the Four-Power Agreement 
by virtue of its Article 5. It goes without snying, hovrover, that also 
in such courts as arc not bo*’nd by the Tribunal's declaration in strict 
law, tho Tribunal's decision \t> 1i nocesrorily have very great 
authority indeed. 
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IIIj Illus tration by the Control Council Law No.10. 

The offoct of the declaration of criminality of the Tribunal i3 f aa 
the Tribunal pointed out, (ibid.), well illustrated by Law No.10 of the 
Control Council for Germany, passed on 20th December 1945, from which 
the Tribunal quotes the following provisions of Art,II, (p.16929): 

of the follov/ing acts is recognizod as a crime: 

Membership in categories of a criminal group or organisation 
declarod criminal by the International Military Tribunal, 

Any person found guilty of any of the crimes above mentioned 
may upon conviction be punishod as shall be determined by 
the Tribunal to be just. Such punishment may consist of 
one or more of the following: 

(a) Death, 

(b) Imprisonment for life or a term of years, with 
or without hard labour, 

(c) Pine, and imprisonment with or without hard 
labour. In lieu thereof, " 


" Each 
• • • • 
(d) 


(3) 


The Tribunal add3 (p,16929) : "In offoct, therefore, a member of an 
organisation which the Tribunal has declared to be criminal may be 
subsequently convicted of the crime of membership and bo punished for 
that crime by death. This is not to assure that international or 
military courts which will try these individuals will not exercise 
appropriate standards of justice. This is a far roaching and novel 
procedure. Its application, unless properly safeguarded, may produce 
great injustice, " 


IV. The novelty of the procedure. 

The novelty of the provision, which i3 pointed out by the Tribunal, 
consists in the fact that the result of proceedings to whioh the 
individual members of the criminal organisation, to be aocused later, 

| were not partios has effect in these subsequent proceedings. Some 
W procedural safeguards of the rights of individual members which may be 
prejudiced by the general declaration by the Tribunal, are contained in 
paragraph 2 of Article 9 of the Charter, quoted above, according to 
which the Tribunal, after receipt of the indictment, shall give such 
notice as it thinks fit that the prosecution intends to ask the Tribunal 
to make such declaration and ary member of the organisation will bo 
entitled to apply to the Tribunal for leave to be heard by the Tribunal 
upon the question of the criminal character of the organisation. 


The Tribunal actually applied this provision to a very great extent, 
as is stated on p.l6797 : "The Tribunal appointed Conmissionors to hear 
evidence relating to the organisations and 101 witnesses we re heard for 
the Defence before the Commissioners, and 1,809 affidavits from other 
witnesses v/ere submitted. Six reports wore also submitted, summarising 
the contents of a groat number of further affidavits. 

30,000 affidavits, signed by 155,OOOpaepic wore submitted on behalf 
of the Political Loaders, 136,213 on behalf of the S.S,, 10,000 on 
behalf of the S.A., 7,000 on behalf of tho S.D., 3,000 on behalf of 
the General Staff and 0KW, and 2,000 on behalf of the Gestapo. " 


V, Judicial Di s cretio n in the applloatlon of Art,9» 

The Tribunal pointed out on p.lu969 that: "Art.9. u*es the words: 
"The Tribunal may declaro" so that tie Tribunal is vested with discretion 
as to whether it will doclore ary organisation criminal, Tliis 










discretion is a judicial one and does not permit arbitrary notion, but 
shopld be exercised in accordance with well sottlod lugal principles, 
one of the most important of which is that criminal guilt is personal, 
and that mass punishments should be avoided. If satisfied of the 
criminal guilt of any organisation or group, this Tribunal should not 
hesitato to declare it to be criminal bocauso the theory of "group 
criminality" is new, or bocause it might be unjustly applied by some 
subsequent tribunals. On the other hand, the Tribunal should make 
such declaration of criminality so far a3 possible in a manner to 
insure that innocent persons will not be punished. " 

VI. Knowledge of criminal purposes as tho test for personal guilt* 

The Tribunal, on p.16930, says that a criminal organisation is 
analogous to a criminal conspiracy, in that the ossonco of both is co¬ 
operation for criminal purposes: "There must bo a group bound together 
and organised for a coirmon purpose. The grpt^p must bo formed or usod 
in connection with the commission of crimes denounced by tho Charter. 

Since the declaration with respect to tho organisations and groups will, 
as lias been pointed out, fix the criminality of its members, that 
definition should exclude persons who had no knowledge of the criminal 
purposes or acts of tho organisation and those who v,ero drafted by tho 
State for membership, unless they were personally inplloatod in tho 
conmission of acts declared criminal by Article 6 of the Charter, as 
members of the organisation. Membership alone is not enough to cone 
within the 3cope of thoso declarations. " 

Ae will bo sho\m in analysing tho Tribunal's decision on each of 
tho accused organisations, the Tribunal, dealing in accordance with well 
settled legal principles, generally applied by civilizod nations, has 
given to its declarations of tho criminal character of tho organisations'" 
a form and content different from what at first sight would appoar to be 
provided in the Charter. 

Charter, in its Article 9, envisages a declaration that the 
group or organisation as such, as a body, as a unit, was a criminal 
organisation. '-The Tribunal exercisod its judicial discretion by consi¬ 
derably narrowing tho scope of it3 declarations by excluding persons who 
had no knowledge of tho criminal purposes or acts of tho organisation and 
those who wore drafted by tho State for membership. The Tribunal's 
ruling that membership alone is not enough to oomo within tho scope of 
these declarations should allay ary misgivings by other courts, particularly 
by courts in Germany, in giving effect to the provisions of tho Charter, 
and to the declaration of tho Tribunal, As interpreted and illustrated 
by the Tribunal, its declaration does not fasten criminal responsibility 
on membership in a criminal organisation itself, as such, but introduces 
tho subjeotive factor. The Tribunal's declaration neither relieves the 
courts in subsequent proceedings of their duty, nor does it take from then 
the right to examine the dolus or mens rea o f each individual defendant, 
who will be tried for membership in a oriminal organisation. 


In all casos whero tho prosecution will not be able to establish 
that the menber of a criminal organisation had knowledge of the criminal 
purpose or acts of the organisation, or where the accused will be able 
to prove that he wa.3 drafted by tho State for membership, tho subsequent 
proceedings against the individual member in question will lead to his 
acquittal, provided always that tho accusod was not personally ajnplicatod 
in tho comnission of act3 declared criminal by Article 6 of tho Charter, 
(crimes against peace, .vur crime? ; orimer against humanity), as a member 
of the organisation,. 
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VII.The provisions, as interpreted by tho Tribunal, are not 
contrary to settled legal principles. 

It will bo seen that, interpreted and applied in this way, the 
provisions regarding criminal organisations have far less a revolutionary 
character than there is generally assumed. If a person voluntarily be¬ 
comes a member of an organisation or remains a member having knowledge of 
its criminal purpose or acts, it is by no means contrary to the general 
principles of criminal law of civilised nations, to fasten upon him 
criminal responsibility for acts committed by the group. Although -the 
provisions of the criminal law of individual states regarding the possible 
parties to a crime diffor from State to State, such membership in a 
criminal organisation will, under ono denomination or another, make 
necessary the classification of such individual defondant as particeps 
criminis . either, e.g., as in British law, as actual offender ^principal 
in the first degroo), as aider and abetter at the time when the crime is 
committed, (principal in the second degree), or as accessory before the 
t fact or, in certain circumstances, as accessory after the fact. 

Corresponding provisions are, of course, contained in the oriminal codes 
of all countries. 

Tho appropriate provisions of the German Criminal Oode concerning 
principals and accessories are to the following effeot: 

" 47• If several persons carry out a criminal offence in coninon, 
then each will be punished as a principal. 

48. Acyone who has deliberately induced another to commit a 
criminal offonce by gifts or promises, by threats, by misuse of super¬ 
vision or of authority, by intentionally causing or promoting a mistake 
or by other moans shall be punishable as an instigator. 

The punishment of an instigator shall bo determined according 
to tho law which applies to the act ho has knowingly instigated, 

49. Anyone who has by word or deed knowingly given assistance to 
an offender in the commission of a crime or deliot shall be punished as 
an accessory before the fact. 

The punishraant of an accessory before the fact shall be deter¬ 
mined according to the law for the act in which he has knowingly assisted, 
however, it shall be modifiod according to the principles concerning the 
punishment of attenpts. " 

The Fronoh Criminal Codo of 1810 (Code Pdnal), as amended, contains 
the following provisions, which are quoted as further illustrations of a 
general principles 

Art.6o . Seront punis conme complices d'une action qualifide crime 
ou ddlit, ceux qui, par dons, promessos, menaces, abus d'autoritd ou da 
pouvoir, machinations ou artifices coupablos, auront provoqud A cctte 
action ou donnd doB instructions pour la coranettre; 

Ceux qui auront procurd des armes, des instruments, ou tout autre 
moyen qui aura sorvi A 1'action, sachant qu'ils devaient y sorvir; 

Ceux qui auront, avec connaissance, aidd ou assistd 1'auteur ou 
les auteurs de l'action, dans lea faits qui 1'auront prdparde ou 
facilitde, ou dans ceux qui 1'auront consoramdo, sans prejudice dos peineB 
qui seront spdcialement portdos par Le prdsent Code contre les auteurs de 
complots ou de provocations attentatoires A la sftretd intdrioure ou 
extdrieure de l’Etat, m6mo dans lo cas oft lo crime qui dtait l'objet des 
conspirateur3 ou dos provocateurs n'aurait pas dtd conmis. 


1 
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Art,6l, Ceux qui, oonnaiBsant la oonduite criminelle dea mal- 
faiteurs exerjant de3 brigandages ou dea violences oontre la sdretd de 
l'Etat; la paix publique, les personnea ou lea pi'opridtds, leur 
fournissent habituellement logement, lieu de retraite ou de reunion, 
seront punis comme leuro complices. 

Art. 265. (L. 18 ddcenibre 1893) • Toute association formdo, quelle 
que soit Ba durde ou le nonibre de aeo menbres, toute entente dtablie 
dans le but do prdparor ou de commettre dea crimes contre les 
personnea ou lea propridtds, constituent un crime oontre la paix 
publique. 

Art.266, Sera puni de la peine des travaux forcds A tempB, qui- 
ocnque se sera affilid A une association formde ou aura partioipd & I 

une entonte dtablio dans le but spdcifid A l'ortiole prdcddcnt. ..... 

Art,267 . Sera puni do la reclusion quiconquo aura sciemment et 
volontairement favori3<S les autours de3 orimos prdvus A l'artiolo 265, 
on lour fourni33ant dos instrumonts de crime, moyons de correspondence, 
logement ou lieu do rdunion. •• 

Proviaions on similar linos are contained in sections 5 and 6 and 
211-221 of tho Czech (Austrian) Criminal Codo. 

VjIII.A nalysis of the Tribunal^ general ruling. 

Tho detailed effoct of the Tribunal r s ruling on this fundamental 
question will bo analysod in detail below when dealing with the declara¬ 
tions on oach of tho acoused organisations. In this connection, suffice 
it to say that tho declarations made by the Tribunal aro not, in effect, 
declarations stating tho criminal character of the organisat ons, they are 
declarations of tho criminality of acts or omissions of individuals who 
were not only mombors of those organisations, but who were members or 
remained members after having acquired knowledge of t to criminal purpose 
or acts of tho organisations and this only if they were not drafted for 
membership by the State. The statement that they aro personally ' 

responsible if they were personally implicated in the conrdssion of 
criminal acts, does not introduce aqy novolty into the law, because the 
responsibility for act3 in which tho perpetrator was personally implicated 
does not neod any support by way of declaration of criminality of the 
organisation. 

Iho actual praotiou of the courts before whioh subsequent proceedings 
will bo conducted, will show what consequences, if any, tho Tribunal's 
declarations will have on the proceodii^ts against individual mongers. 

As the Tribunal has oxcepted from its declarations those persons of whom 
it cannot be proved that they had knowledge of the criminal character of 
the organisation, and thoso persons who were drafted into the organisation 
by the German State, it does not seem that tho burden of proof to be 
discharged by the prosecution in subsequent proceedings has been eased at 
all. 

This statomont of tho writor's personal view docs not purport to 
express an opinion on the correctness or soundness of the Tribunal's 
ruling, nor does it ii.ply that more sweeping declarations would have 
sorvod the cause of just retribution bettor and would have more 
facilitated the task of prosecuting and judicial authorities charged 
with tho dut • to giv^ offset to the Nuronbcrg judgment. 








Vio Tribunal has stated, in giving it3 roasons for its dcoision 
ro the Reich Cabinot (pp,l69o3/V; see bolow, para. XV of this paper, 
that a declaration obviates the nooessity of inquiring os to the 
criminal oharactor of the organisation in the lator trial of members 
who are accused of participating through momborship and thus saves 
much timo and trouble. It is, of course, much more difficult to 
establish in criminal proceedings the guilty knowledge of an accused 
individual, than the criminal purposes of an organisation of the kind 
of thoso that were declared criminal by tho Tribunal, 

EC, General Recommendations by the I-ibunal do logo ferenda. 

On pp.16930-31, wo find the following statement by the Tribunal: 
"Since declarations of criminality wiaoh the Tribunal mokes will be 
used by other courts in tho trials of persons on account of their 
membership in- the oiganisatinn3 found to be criminal, the Tribunal 
feels it appropriate to make tho following recommendations: 

(1) That 30 for a 3 possible throughout the four zones of occupation in 
Germany, tho classifications, sanctions and penalties be standardized. 
Uniformity of treatment so i\u* as practical should be a basic principlo. 
This does not, of course, nsiui tint discretion in sentencing should not 
be vested in 1 the court; but thn discretion should be within fixed limits 
appropriate to the nature of the crime. 

(2) Law No.10, to which reference lias already boon made, loaves 
punishment entirely in tho discretion of the trial court even to the 
oxtont of inflicting the death penalty, 

Tho Do-Nazification Lav/ of March 5, 19A*6> however, passod for 
Bavaria, Greator-llesso and Wuorttemberg-Badon, provides definite 
sentence3 for punishment- in each type of offence. The Tribunal recom¬ 
mends that in no case should punishment imposed under Law No,10 upon 
ary nei:ibor of an organisation or group declared by the Tribunal to be 
criminal exceed tho punishment fixed by the Do-Nazification Lav/, No 
person should be puniahod under both laws, 

(3) Tlie Tribunal rocorr.iunds to the Control Counci], that Law No, 10 be 

araendod to prescribe limitations cn tho punishment which may bo imposed 
for membership is a criminal group or organisation so that such punish¬ 
ment shall not oxcood tho punishment proscribed by tho De-Notification 
Law, "• • _ ’ 


X, The see -is < c ! o rgan is atIona , 

Tlie Indictment, (British Conmand Paper Cmd.6696) enumerates undor 
II,p. 3, the group, or orgarri. sat ions for whose declaring criminal tho 
Prosecution had asked: 

" II, The following ore named as Groups or Organisations (since 
dissolved) which should bo duolarod criminal by reason of their aims 
and the means used for tho .acoonplishment thereof and in connection 
with tho conviction of such of the named defondants as were members 
thereof: DIE REICHSREGJERUNG (REICH CABINET); DAS KORPS DER POLITISCHEN 
IE ITER DER HATIONALSOZIALISTISCHEN DEUTSCHE!! ARBEITERPARTEI (LEADERSHIP 
CORPS OP THE NAZI PARTY ); DIE SCHUTZSTAFFELN DER NATIONALSOZIALISTISCHEN 
DEUTSCHEN ARBEITERPARTBI (commonly known as the "SS") and including 
DIE SICHERHEITSDIENST (commonly known as tho "SD"); DIE GEHEIME 
STAATSPOLIZEI (SECRET’ STATE POLICE, commonly known as tho"GESTAPO"); 

DIE STTJRMABTEILUNCEN DER N.3.D.A.P. (commonly known os tlie "SA"); and 
the * GENERAL STAFP and HIGH COMMAND of the GERMAN ARMED FORCES." 
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More dotailod definitions of the groups and organisations are 
contained in Appendix B of the Indictment, on pages 40-44 of the British 
Command Paper, The Judgment does not follow the order of the Indiot- 
ment but takes first those organisations which have been found criminal 
(pp ,16932 and following) and deals at the ond with those organisations 
with regard to which no declaration has been made (pp,l 6963 and following). 

This paper follows tho order as it is contained in the judgment, 

XI, The Leadership Corps of the Nazi Party, 

It is not proposed to recapitulate in this oonnootion, the orimes 
and criminal schemes for which the Leadership Corps has been held 
responsible in the Judgment, as they aro sot out on p,16932-16939. 

The conclusions by the Tribunal oru as follow:, (pp.16938/9): 

" The Leadership Corps was used for purposes which were criminal under 
tho Charter and involved the Germanisation of incorporated territory, the 
persecution of the Jews, and administration of the slave labour progranme, 
and tho mistreatment of prisoners of war, ^ho defendants Bormann and 
Sauckel, who were members of this organisation, were among those who used 
it for these purposos, Tho Gauloitors, the Kreisleiters, and the 
Ortsgruppenleiters participated, to one degree or another, in those 
criminal programmes. The Rsichsloitung as tho staff organisation of the 
Party is also responsible for these criminal programmes as well as tho 
heads of the various staff organisations of the Gauleiters and Kroislei- 
ters, !Hi 0 decision of tho Tribunal on those staff organisations 
includes only the Amtsloiters who wore heads of offices on tho staffs of 
the Roichsleitung, Gauleitung and Kreisleitung, With respect to other 
staff officers and party organisations attached to the Leadership Corps, 
other than the Amtsloiters referred to above, the Tribunal will follow 
the suggestion of the Prosecution in excluding them from the declaration, 

Tho Tribunal deolares to be criminal within the meaning of the 
Charter the group composed of those members of the Leadership Corps 
holding the positions enumerated in the preceding paragraph who became 
or remainod members of the organisation with knowledge that it was being 
used for the ooimdasion of acts deplored criminal by Article 6 of the 
Charter, or who were personally implicated as members of the organisation 
in the oommission of such crimes, Tho basis of this finding is the 
participation 0 / the' organisation in war orimes and crimes against 
humanity connected with the war; tho group declared criminal oannot 
include, therefore, persons who had ceased to hold the positions 
enumerated in the preceding paragraph prior to £>opterobor 1 , 1939» " 

It will be seen that the Tribunal applies hero its general rules 
elaborated by it (see supra V) according to which only those persons 
fall under the Tribunal's declaration who became or remained members 
of the organisation with knowledge that it was being used for the 
commission of acta declared criminal by Article 6 of tho Charter, or 
who were personally implicated as members of the organisation in tho 
ccinmission of such crimes, 

Tho declaration is based on tho fact that the Leadership Corps 
has been found guilty of war crimes and crimes against humanity. As 
it is the general attitude of the Tribunal, described in dotail in 
Doc.III /62 (pp .6 et seq.) that acts conmittod before 1st Septenfcer 1939 
do not generally fall under tho term of a crime against humanity, tho 
Tribunal has excluded from its finding, persons who had ooased to hold 
positions in tho Leadership Corps prior to 1st September 1939, 
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Thia finding proceeds on tho understanding that no aot committed 
bofore 1st September 1939 could have boon either a war crime or a crime 
against humanity. Ihough this is tho general attitude of tho Tribunal, 
tho Tribunal ban made exceptions where the particular facts of the oase 
of the individual defendants warranted it (soo Doc.Hl/ 62 , para.x). 

Obviously the Tribunal did not consider these exceptional cases 
relevant enough to provide for them in connection with tho statement as 
to tho criminality of -the aganisation, 

. It will bo noted that the finding of tho T r ibunal speaks only of 

war crimes and crimes against humanity and doos not speak of orimes 
against poace of which the Leadership Corps was also accused (p,4I of 
the Indictment), Tho latter were neopssarily or prod eminently committed 
before l3t September 1939 but tho Tribunal did not moke a statement to 
the effect that tho Leadership Corps of tho Nazi Party was responsible 
for them. Otherwise the time limit (lab Septombor 1939) oould not have 
.been decreed, . • •• 

"4 • 

XII.The Gestapo and SD. 

The conclusions regarding criminal activities of the Gestapo and 
SD as contained on pages 16948/9 are as follows: 

• " The Gestapo and SD were used for purposes vtfiich wore criminal under 
the Charter, involving the persecution and extermination of the Jews, 
brutalities and killings in concentration carps, excesses in the admini¬ 
stration of occupies torriories, the administration of a slave labour 
programme and the mistre; tmont and murder of prisoners of war. The 
defendant Kaltenbrunner, who was a member af this organisation, was 
among those who used it for these purposes. In dealing with the 
Cfcstapo the Tribunal ineludos all executive and administrative officials 
of Amt IV of the FSHA or concerned with Gestapo administration in other 
departments of- tho P.SHA and all local Gestapo officials serving both 
* inside and outside of Germany, including tho members of the Frontier 

Police', but not including the members of tho Border and Customs Protection 
cr tho Secret Field Police, oxcopt such members as have been specified 
♦ above. At the suggestion of the Prosecution tho Tribunal doos not 

include persons exployod by the Gestapo for purely clerical, stenographic, 
janitorial or similar unofficial routine tasks. In dealing with the SD 
tho Tribunal includes Auto II. t, vj. VTI rod 7 ./f tho ESIiA and all other 
mei.be 1 l of the S), 'including tho local representatives and agents, 
honorary and otherwise, whfether they v/ere technically menbers of the SS 
or not.'*' 

The Tribunal decleros to be criminal within the meaning of the 
Charter the gruuj composed of those members cf the Gestapo and SD 
holding the positions enumerated in the preceding paragraph who became 
or remained members of the organisation with knowledge that it was 
being used for the commission of acts declared criminal by Artiole 6 
of the Charter, or who were personally implicated as members of the 
organisation in the comriission of such crimes. Hie basis for this 
finding is tho participation of the organisation in war orimes and 
crimes against humanity connected with the war; this group declared 


(x) This part of the judfj.iont was later corrected by the Tribunal by 
the following statement: "Because the prosecution hod expressly excluded 
the honorary informers v/ho wore not members of the SS, and members of the 
Abwehr v/ho wore transferred to thu SB, the Tribunal also excludes those 
persons from the SD which wa3 declared criminal, (p. 16969 ). 
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criminal cannot includo. therefore, persons who had ceased to hold the 
positions enumerated In the preceding paragraph prior to Soptomber 1. 


Hero the some applies as has been said in the preceding paragraph 
with rospect to the oriminality of the Leadership Corps of the Nazi 
Party and the fixing of the time limit (1st Septenfcor 1939), Both tte 
SD, which was indie ted as part of the SS, and the Gestapo, were in the 
indiotmont (pages 1*2 and 43), charged also under Counts 1 and 2 
(conspiracy and orimes against peace); the Tribunal did not make a 
statement to the effect that those organisations wore responsible for 
crimes against peace and it therefore applied also to them the time 
limit of 1st September 1939, 

XIII. The SS. 

About the criminality of the SS, the Tribunal states, inter alia , 
on p.16953, the following: "Criminal Ajtivities: SS units were active 
participants in the steps leading up to aggressive war. Hie Verfue- 
gungstruppe was used in the occupation of the Sudetenland, of Bohemia 
and Moravia and of Memel, The Henlein Fi*ee Corps was under the 
jurisdiction of the Reichs Fuehrer SS for operations in the Sudetenland 
in 1938 and the Volksdeutsche Mittelstelle financed fifth oolumn 
activities there. 

The SS was even a more general participant in the comnission of 
War Crimes and Crimes against Humanity, " 

The conclusions at which the Tribunal arrived with regard to the 
SS are stated on pp,16958/9, as follows: 

" The SS was utilized for purposes which were criminal under the 
Charter involving the persecution and extermination of the Jews, 
brutalities and killings in concentration camps, exoesses in the admin¬ 
istration of occupied territories, the administration of the slave 
labour programme and the mistreatment and murder of prisoners of war. 

The defendant Kaltenbrunner was a roentoer of the SS implicated in these 
activities. In dealing with the SS the Tribunal includes all persons 
who have been officially accepted as members of the SS including the 
members of the Allgemeino SS, members of the Waffen SS, members of the 
SS Totenkopf Verbaende and the members of any of the different police 
forces who were members of the SS. The Tribunal does hot inolude the 
so-called SS riding units. The Sioherheitsdienst des Reichsfuohrer SS 
(oomnonly known as the SD) is dealt with in the Tribunal's Judgment 
on the Gestapo and SD. 

The Tribunal doolores to be criminal within the meaning of the 
Charter tho group oomposed of thoso persons who had been officially 
acoepted as members of the SS as enumerated in tho preceding paragraph 
who became or remained members of the organisation with knowledge that 
it was being used for the commission of acta declared criminal py 
Articlo b of tho Charter, or who were personally inylioated as members 
of the organisation in the comnission of 4 such primes, excluding, 
however, thoso who were drafted into membership by tne State in such a 
way as to give them no choice in tho matter, anci who had committed no 
such crimes! The basis of this finding is the participation of the 
organisation in war crimes and c rimes against humanity connected with 
the war; this group declared oriminal cannot include , thorefore, 
persons who had ceased to belong to the organisation s enumerated in 
thcT preceding paragraph prior to September 1, 1935!» '" 
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lt will be seen that the Tribunal’s conclusions ho not speak of the 
utilization of the SS in the steps leading up to aggressive war, although 
their participation in the crime against peace is expressly enumerated 
among the criminal activities on p,16953, 

Because the Tribunal did not mention in its conclusions the part 
played by the SS in the crime against peace, it applied also in the 
case of the SS the time limit of 1st September 1939, although it had 
established their part in the stepsi leading up to aggressive war, 
particularly their part in the occupation of the so-called Sudetenland, 
of Bohemia and Moravia, and of the Memol territory,, 

XIV. The SA. 

The SA was indicted under all four counts, (page 4-3 of the 
Indictment). The conclusions arrived at by the Tribunal with regard 
to the SA were as follows, (p. 16962 ): "Up until the purge beginning on 
June 30, 1934, tho SA was a group composed in largo part of ruffians 
and bullies who participated in the Nazi outrages of tliat period. It 
has not been daown, however, that those atrocities wore part of a 
specific plan to wage aggressive v/ar, and the Tribunal therefore cannot 
hold that these activities woru criminal undur the Charter. After the 
purge, t hie SA was reduced to the status of a group of unimportant Naz;i 
hanger3-on. Alhough in specific instances some \inits of the SA wore 
used for the commission of War Grimes and Crimes against Humanity, it 
cannot be said that its members generally participated in or oven knew 
of the criminal acts. For these raisons the Tribunal does not declare 
the SA to b3 a criminal organisation within the meaning of Art.9. of 
the Charter". 

The Tribunal's Judgment on the SA is an application of its inter¬ 
pretation of the term "crimes against humanity" as being restricted to 
inhumane acts connected with the v/ar. 

4 - 

XV, The Reich Cabinet (Majority Decision.) 

• ♦ The Tribunal made tho follov/ing observations regarding tho 

application by the prosecution that the Reich Cabinet should bo declared 
a criminal group or organisation (pp-l6963A) * 

" Tho prosecution has named as a criminal organisation the Reich 
Cabinet (Die Roichsregierung) consisting of members of the ordinary 
cabinet after January 30, l n 33, members of the Council of Ministers for 
the Defence of the Reich and members of tho Secret Cabinet Council. 

The Tribunal is of opinion that no declaration . of criminality should 
be made with rospect to the Rcioh Cabinet for two reasons: (l) beoause 
it is not shown that after 1937 it ever really acted a s a group or 
organisation; (2) because the group of persons here charged is so 
small that members could be c onveniently tried in proper cases 'without 
resort to a declaration that the" Cabinet of which they were members was 
criminal. 

As to the first reason for our decision, it is to bo observed that 
from the time that it can be said that a conspiracy to make aggressive 
war existed the Reich Cabinet did not constitute a governing body, but 
was merely an aggregation of administrative officers subject to the 
absolute control of Hitler. Not a single meeting of tho Reich Cabinet 
v/as held after 1937, but laws wore promulgated in the name of one or 
more of the cabinet meibers. The Secret Cabinet Council never mot at 
all, A number of the cabinet members were undoubtedly involved in the 
conspiracy to make aggreaai/«. .ar; but they were involved a3 individuals, 
and there is no evidence that the c*bitK.t an a group or organisation 
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• 

took any part in those crimes* It will be remenibored that when 
Hitler disclosed his aims of criminal aggression at the Hoszbach Con¬ 
ference, the disclosure was not made before the cabinet and that the 
cabinet v/as not consulted with regard to it, but, on the contrary, 
that it was made seoretly to a small group upon whom Hitler would 
necessarily rely in oarrying on the war. Likewise no cabinet order 
authorised the invasion of Poland. On the contrary, tho defendant 
Schacht testifies that he sought to stop the invasion by a plea to the 
Oommander-in-Chief of the Array that Hitler's ardor was in violation of 
the Constitution becauso not authorized by tho cabinet. 

It does appear, however, that various lavra authorizing acts which 
were criminal under the Charter were circulated among tho members of 
the Heich Cabinet and issued under its authority signed by the members 
whose departments wore concerned. This does not, however, prove that 
the Reich Cabinet, after 1937* over really acted as an organisation. 

As to tho second reason,it is clear that those members of the 
Reich Cabinet who have been guilty of crimes shaiLd be brought to trial ; 
and a number of them are now on trial before the Tribunal, It is 

estimated that there are 1$ mergers of the group, that eight of those 
arc dead and seventeen aro now on trial, leaving only 23 at the most? 
as to whom the declaration could have any importance. Any others who 
are guilty should also be brought to trial; but nothing would bo 
accomplished to expedite or facilitate their trials by declaring the 
Reich Cabinet to be a criminal organisation. Whore an organisation 
with a large membership is used for such purposes, a declaration 
obviates the necessity of inquiring as to its criminal character in tho 
later trial of members who are accused of participating through member¬ 
ship in its criminal purposes and thus saves much time and trouble. 

There is no such advantage in the case of a small group like the Reich 
Cabinet. " 

From this verbatim quotation it appears that in not making the 
declaration asked for by the prosecution, tto Tribunal did not express 
an opinion on the merits of the case,namely on the question whether or 
not tho persons forming the Reich Cabinet wore guilty of crimes or not. 
The decision of the majority to reject tho prosecution's application is 
based on two grounds, which ore of a procedural nature only. The 
first ground, namely that after 1937 the Reich Cabinet did never really 
act as a group or organisation, amounts to saying that, as far as the 
time considered relevant was concerned, the Reich Cabinet had ceased 
to bo a "group or organisation" within the meaning of Article 9 of the 
Charter and that therefore the declaration asked for could not be made. 
It is a consideration of adjective lav/ and by no moans a consideration 
of substance or of the merits of tho case which forms the first ground 
for the rejection. 

The socond ground is still more a procedural one. It has been 
quoted under V, supra, from p.l6929, that the Tribunal considered 
itself vested with discretion as to whether it would declare any 
organisation criminal. This discretion may be based either on reasons 
of substance, or on reasons of procedure. Here the Tribunal was of 
the opinion that the group of persons charged wa3 so small (estimated 
49 members of whom 8 were dead and 17 on trial, leaving 23 at tho most) 
that me-nbors could be conveniently tried in proper cases without resort 
to a declaration by tho Uribunal. 

XVI. The Reich Cabi net ( Dissonting opinion of Major General Nikitchenko) . 

Paragraph V of tho dissonting opinion by ^aj.Gen.Nikitchenko states 
that he could not agree with the rofusal by the Tribunal to declare 
the Hitler Government a criminal organ!sation. On pages 19 - 21 of his 


















dis3onting opinion, Maj.Gen.Nikitohenko summarises in detail a consider¬ 
able number of facts established by the Tribunal vhich, in his opinion, 
made it untenable and rationally incorroct to refuse to doclare the 
Reich Cabinet, the directing organ of the State with a diroct and 
activo rdle in the working out of tho criminal enterprises, a criminal 
organisation, A reproduction of the detailed reasons adduced by Maj, 
Gen,Nikitchenko is outside tho purpose ox* this paper. 

To the first of the- two reasons on \rtuch the majority based thoir 
decision, namely that it was eot shown that, after 1937* the Reich 
Cabinet ever really acted au a group or organisation, tho Soviet Judge 
ropliod that the verdict of the Tribun.il justly pointed out certain 
•peculiarities of the Hitler Government, as the directing organ of the 
State, namely the absonco of regular cabinet meetings, the occasioned 
issuance of laws by the individual ministers navirg unusual, indepondanoo 
of action, tho tremendous personal power of Hitler himself. In Maj, 
Gon.Nikitchenko's view these peculiarities did not refute, but on the 
contrary further confimod the conclusion that the Hitler Government 
was not an ordinary rank and file cabinet, but a criminal organisation, 

Maj.Gen.Nikitchenko does not ileal with tho second reason on which 
tho decision of the majority rested, namely that tho group of persons 
was so small that members coold be conveniently tried in proper ou3es 
without resort to a declaration th'.t the cabinet of which they wore 
members was criminal. 

From Maj.Gen*Nikitchenko '3 dlssunting opinion it appears, however, 
by implication, that he did not share the majority's view which was 
based on grounds of procedural expediency. 


On p.21 he said the:t the statement asked for by the prosecution 
regarding the Reich Defence Council headed by Gocring ought to have 
been made. He recalled that the following were members of the Defence 
Council, in addition to Gocring: Hess, Frick., Rink, Koitel, Raeder, 
and Lammerso It will be seen th.it ail the >neiaDors of the Rdch Defenoe 
Council, with the exception of one, (Lumiaors), wore actually in the 
dock before the Tribunal and were also found guilty and sentenced. 

The practical effect of the declaration regarding tho Reich Defence 
Council would, therefore, have had offcot only with regard to one member 
of this organisation, namely L'OTxrs. It is therefore clear that Maj, 
Gcn.Nikitchcnko did not consider a declaration by the Tribunal to bo a 
matter of procedural expediency v/ith regard to subsequent proceedings 
only-, but that in his view it vn-j a matter of legal, omxal oi. political 
importance transcending questions of adjective law, 

t» 

XVII. The General S^aff anu Hiph Command. (Majo rit y Dccx 

The Tribunal declined to moke a declaration ox* crir.dnality v/ith 
respect to the General Staff and High Conriand far the following 
reasons, (p. 16965 ); " The number of persons charged, v/hilo larger than 

that of the Reich Cabinet, is still so small that individual trials of 
these officers would accomplish the purpose here sought better than a 
declaration such as is requested, But a more compelling reason is 
that in the opinion of the Tribunal, the General Staff and High Command 
is neither an "organisation" nor a "group" within tlxe meaning of these 
terms as used in Article 9 of the Charted, 

Some conment on the nature of tills alleged group is requisite. 
According to the Indictment and evidence before the Tribunal, it 
consists of approximately 13C officer';, living and dead, v/ho at any timo 
during the period from February 1936 when Hitler reorganised the Armed 
Forces, and May 1945, when Germany s-.UToi.dored, hrd certain positions 








in tho military hierarchy. Those men wore high-ranking offioors in 
the three armed services; OKH - Arq y, OKM - Navy, and OKL - Air Force, 
Above them was the overall armed forces authority, OKW - High Command 
of the Q.rman Armed Forces with Hitler as the Supremo Commander, The 
officers in tho OKW, including defendant Koitol as Chief of the High 
Coimand, were in a sense Hitler’s poi-sonol staff. In the larger sense 
they oo-ordinated and dirooted the three services, with particular 
enphasis on the functions of planning and operations, 

Tho individual officers in this alleged group woru, at one time or 
another, in one of four categories; 1) Commandors-in-Chiof of one of 
the three services; 2) Chief of Olaff of one of tho throe services, 

3) "Obeibefehlshabera", the field cammanders-in-chiof of one of the 
three services, which of course comprised by far the largest nuntoer of 
those persons; or 4) an OKW officer, of which there were three, 
defendants Keitel and Jodi, and the latter’s Deputy Chief, Warlimont, 

This is the moaning of the Indictment in its use of tho term "General 
Staff and High Coranand." 

a 

The prosecution has here drawn tho line. The Prosecution does not 
indiot the next level of the military hierarchy consisting of commanders 
of army corps, and equivalent ranks in the Navy and Air Force, nor the 
level below, the division commanders or their equivalent in the other 
branchos. And tho staff ofliooro of the four staff commands of OKW, 

OKH, OKM and OKL are not includod, nor ere tho trained specialists who 
were oustomarily called General Staff Officers, 

In effect, then, those indicted as members are military leaders of 
tho PSich of tho highest rank. No sei'ious effort wa3 made to assort 
that they conposed an ’’organisation" in the sense of Article 9» The 
assertion is rather that they wore a "group", which is a wider and more 
embracing term than "organisation", 

Bio Tribunal docs not so find. According to tho evidonoe, their 
planning at staff levol, the constant conferences butwoon staff officers 
and field commanders, their operational technique in tho field and at 
hoadquartors was much the same as that of the annios, navies and air 
forces of all other countries. The overall effort of OKW at co-ordina¬ 
tion and diroction could be matchod by a similar, though not identical 
form of organisation in other military forces, such as the Anglo- 
American Combinod Chiefs of Staff, 

To derive from this pattern of thoir activities the existence of an 
association cir group does not, in the opinion of tho Tribunal, logically 
follow. On suoh a theory the top commanders of ovary other nation are 
just such an association rather than what they actually are, an 
aggregation of military men, a number of individuals who happen at a 
given period of time to hold the high-ranking military positions. 

Much of the evidence and tho argument has centred round the question 
of whether membership in these organisations was or was not voluntary; 
in this case, it seems to tho Tribunal to be quite beside tho point. 

For this alleged criminal organisation has one characteristic, a con¬ 
trolling one, which sharply distinguishes from the other five indicted, 
Whon an individual became a member of the SS for instance, ho did so, 
voluntarily or otherwise, but certainly with tho knowledge that he was 
joining something. In the case of tho Gcnoral Staff and High Command, 
however, he could not know he wa3 joining a group or organisation for auch 
organisation did not exist except in the charge of the Indictment, Ho 
know only that he had achi-Aid a corS' in high rank in ono of tho three 
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sorvices, and oould not bo conscious of tho fact that he was becoming 
a membor of anything so tangible as a "group", as that word is oaranonly 
used. His relations with his brother officers in his own branch of 
tho service and his association with those of the other two branches, 
wore, in general, like those of ether services all over tho world, 

Tho Tribunal therefore doos not declare tho G c ,noral Staff and High 
Command ‘to bo a criminal organisation, " 

It will bo seen that this decision also rests on procedural grounds, 
namoly foremost on the ground that the Qaneral Staff and High Conmand are 
neither an organisation nor a group within the meaning of those terms as 
used in Artiole 9 of tho Charter, and also on tho ground of procedural 
expediency (small number of persons involved). 


Hero also, the Tribunal made it entirely clear that its decision 
was not an expression of an opinion on the merits of the case, namely 
on the question whether or not the leadors of tho Qsrman Armed Farces 
had comnitted crljnos falling under Article 6 of the Charter, On the 
contrary, the Tribunal expressed its view regarding tho criminality of 
very many high ranking German officers in the following words (pp,l6967- 
I 6968 ): "Although the Tribunal is of the opinion that the term "grot%> H 
in Article 9 must mean something more than this collection of military 
officers, it has heard much evidence as to the participation of these 
officers in planning and waging aggressive war, and in committing war 
crimes and crimes against humanity. This evidence is, as to many of 
them, clear and convincing. 



They have been responsible in large measure for the miseries and 
suffering that have fallen on millions of man, women and children, 

Thoy havo been a disgrace to the honorable profession of arms. Without 
their military guidance the aggrossive ambitions of Hitler and his 
follow Nazis would have been aoadomio and sterile. Although they were 
not a group falling within the werds of tho Charter, they wore cortainly 
a ruthless military caste. The contemporary Gorman militarism 
flourished briefly with its recent ally. National Sbcialism, as well as 
or better than it had in the generations of the past. 


Mary of these men have made a mockery of the soldier's oath of 
obedience to military orders. When it suits their defonce thoy say 
that they had to obey; when confronted with Hitler's brutal crimes, which 
ore shown to have been within their general knowledge, they say they 
disobeyed. The truth is that they actively participated in all theso 
oriraes, or sat silent and acquiescent, witnessing the coninisaon of 
crimes on a scale larger and more shocking than the world has over had 
the misfortune to know. This must bo said. 


Where the facts warrant it, these men should be brought to trial 
so that those anong them who are guilty of these crimes should not 
escape punishment, " 

It will also bo romembored that all high-ranking soldiers and 
sailors who were accused before tho Tribunal, (Keitel, Jodi, Raeder, 
Doenitz) were found guilty and sentenced to severe penalties, 

X/rn The General Staff and High Command, ( pissonti ngopinion of 
Major General Nlkffchcnko.) 

The Soviet Judge, 1° paragraph VI of his dissenting opinion, 

(pp.22-30), stated that the rejection of the accusation of criminal 
activity of the General Staff and of the OKW contradicted both the 
actual situation and tho evidence submitted in the course of the trial. 




















Ho onphatioally contradicted the reasons of the majority wHkh ho 
formulated as follows, (p«24): 11 (a) That tho crimes were oomnitted by 

representatives of tho General Staff and of tho OKW as private 
individuals and not as members of a criminal conspiracy, (b) That 
tho Gynoral Staff and the OKW wore morely weapons in tho hands of the 
conspirators and interpreters or executors of the oonspirators* will, " 

The following is a summary of his general propositions whioh ho 
illustrated with quotations from tho proceedings and from the documents 
submitted: 

(1) Tho loading representatives of tho Genoral Staff and of the OKW, 
along with a small cirolo of tho higher Hitlorito officials, woro 
callod upon by the oonspiratorsto participate in tho development and 

the realisation of the plans of aggression, not as passive functionaries, 
but as active participants in the conspiracy against peace and humanity, 

(2) OKW and tho General Staff issued tho most brutal decrees and 
orders for relentless moosuros against tho unarmed poaoeful population 
and tho prisoners of war, 

(3) Iho High Conmand, along with tho SS and tho Police, is guilty of 
the most brutal police actions in tho occupied regions, 

. • 

(4) The representatives of the High Conmand acted in all tho eschelons 
of tho orny as mentoors of a criminal group. 
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4th WoVi ibcr, 1946# 


unied^ n;.t lore _ }?ar _ c^DffiS asaflcssioii. 


Netherlands c.'.scs reg.-xding tho 
criminal responsibility of 
Administrators of seized pr.oporty and 
other similar questions. 


Mumrandura by tho Netherlan ds Represent '• t ive, 

Commajidor M.ff. Mouton. * 

At the meeting of Committee I on the 19th July 1946, oharjo 244 (3379) 
was referred to Committee in> 

At the meeting on the }1 at July 1946/ oharge 231 (3627) was adjourned/ 
and at the meeting on tho 16th uotooer 1946, oharge 334 (4134) was ad¬ 
journed. 

I made enquiries as to the opinion of the Department of Justice* 

The Department of Juatioe Informed ue that legal notions to recover 
real property ware nearly .lways successful even when uhis property had 
been transferred to a third party. 

In connection with the contents cf the law canoemed, if is practically 
impossible in these cases for the present possessor of real property to 
mate his M bona fide" aumissable* 

if he assorts ho did not. k. n o w ohat it wa3 Jewish real property* 
he will always be met with the objection that had he used norraal oare, 
he oould have known the origin of the property. 

Under thfc Netherlands system of. gegiatrntion of roal property-trano- 
ootlons, it is usual to consult the registers concerned before the deal. 

To ask for a "oetifioate of origin 11 the title of possession of tha seller* 
is not enough because in the previous transactions a proper title night 
be laoking. 

This wqs even more important during the occupation. 

Proper notaries publio always informed their client whether the 
transaction oonoemed original Jewish property. Wioover onplcjyeda itftaiy fublic who 
a collaborator, for -uoh transactions, has to suffer the consequences for 
tho names of such were veil unown during the war. Vhoevur did a deal 
without employing the services of a notary -publio at all, noted carelessly. 

Tho above mentioned applies "a fortiori" to •• Verwaltmj" who always 
knew who the original earner was. 

If the confiscation of Jewish property by che Goman *authorities was 
illegal* the "Vorwaltor" who bought this property or any goods belonging 
to it, committed the crime of "receiving Btolon goods". 

On top of that thw "Vurwolter' will be prosecuted according to 
article 27 of tho bpeoial Penal Code, if he bought such property for a 
price poaaiderably below the real value. 

Artiole 27 roads*- 

Artiole 27 . 


He who, during the title of the present v/ar intentionally 
made uso of or threatened to bake use of any foroe, occasion 
or means offered him by the enemy or by tho enemy occupation 
to illegally prejudice another in his property or to bohefit 
himself or another, shall be punished with imprisonment for 
15 years at the most. 











I also consulted tho views of members of tho University and got 
tha following answer from Dr. Vorxijl, Professor of International law 
and Vias President of the bpeoial High Court of Cassation, who gave 
the following opinion (translation of hiB letter)} 

"About the question of 'reofetving stolen goods', I discussed the 
matter with ft*of. Pompe (Professor tf Criminal Law). His opinion was 
that this oase oones under 'reouiveing stolen goods', whether the goods 
were bought for a normal prioe or below the value. Art. 416 of the 
Netherlands Psnal Code clearly states tho word "buy' 1 without any further 
restriction. (This in contrast with "selling in view of profits to be got. 0 

"The question remains of course whether a German "Vorv/alter" realises 
that on object placed under "Vorwaltung" "has been oriudnally obtained". 

That is the question concerning the "dolus" (Art. 416: "He who toi'Ufulfy 
buys any goods obtained by crime.")" 

So far Prof. Vorzijl. 

In the "Code Penal" "receiving stolon goods" was originally not 
an independant crime, but was considered to bo complicity in larceny or 
theft. Later it became a crime on its own. 

In Dutoh penal law it is an independent crime, but, as Prof. Simons 
(Textbook of tho Netherlands Penal Code) says, it is on act whioh results 
in the perpetuation of tha loaa of proporty. "Dolus" is neoessary to con¬ 
stitute the orime. According to Prof. Simons the Judge oan assume "dolus" 
when the aooused had, or on the strength of the eiroisnatancea must have 
had the knowledge that the object had been obtained by crime. 

In the opinion of tho Department of Justice and in my own opinion tho 
"Verwalter" knew that the object had been obtained by crime, and this oan 
oertainly be assumod as a prima facie proof. • 

The maximum punishment for this crime is, aocording to tho speoial 
penal leer,' 6 years imprisonment. The same punishment will be meted out 
to him who wilfully profits by any object obtained by orime. (Paragraph 
2 of the same section). 

1 

In English law who punishment ia even heavier. Aoooruing to Kenty 
(outlines of oriminal law p. 293): If the original stealing or ob¬ 

taining was a felony, the reoeiver is guilty of felony. The maximum 
punishment la fourteen years penal servitude. 2. If the original stealing 
or obtaining was a misdemeanor - (e.g. if the g'oods had beon obtained by 
false pretenoes), tho receiving is a taisdemoanor, and punishable with a 
maximun punishment of seven years' penal servitude. 2» If the original 
stealing was by tha Laroeny-aot 1861, a petty offenoo punishable on 
suanary oonviotion (e.g. if the thing stolen were only a dog), tho 
reoeiving ia only a similar offbaoq, and is punishable Just as the stealing 
itself. (Seotion 97 of tho Larceny Aot 1861). 

Speaking of the forms of theft (p. 274) Kenny mentions in olesa £: 

"The owner gives up no rights at all, and tho artkole ia ta!:en 
entirely without his oonsont. This olearly is Larceny." 

On page 249 he makes a distinction between simple larceny as now 
defined by the Laroeny Aot 1916, punishable with penal servitude for not 
more that 5 years and aggravated laroeny f.i. robbery (if tho owner is 
led to give up his property by boing put in fear of force being used). 

The maximun punishment is fourteen years' ponal servitude. 

It appears from this, that for receiving stolen goods, at least tho 
some punishment is moted out ob for laroeny (theft). 

As for the objoot capable of being stolon undor the Larceny act 1916, 

8. 46(,t) "All deeds and instruments relating to or evidencing the titlo or 
right to any property (real or porsonal) or giving a right to recover or ro- 
ofciva any money or goods" ore capable of being stolen. 











CONCLUSION. 

Larceny or theft oomob under No. XIII (pillage) or No. XIV (confis¬ 
cation of property) of the 1919 list. 

Thu oonfisootion of plain thoft of Jewish proporty (tho owner gives 
up no righto at all) is a war crime, apart from the a ovo classification 
in tho 191? list as a violation of Arte 43, 46, 47 and 52, of Tho Hague 
rogulationst 

Receiving stolen goods is a orimo, rriginally oonaiderod as com¬ 
plicity in thegt and at any rate olosoly rolatod to theft (as it results 
in the perpetuation of tho loss of proporty). It is according to English 
law punishable with at loast tho samo puniBhmunt as theft* It would, 
therefore, 300m logical to class it as a war crime tho Bamo as theft. 

Tho position of the buyer (krocoiver) aooording to international law, falls 
undor "post-liminium) and is cloarly described in Opponheim p.312i 

"Immoveable private enen\y proporty may undor no cir¬ 
cumstances or conditions be appropriated by an invading 
belligerent. Should he confiscate and sell private land or 
buildings, tho bayor *.would acquire no right whatever to 
tho proporty," 

and page 483* 

"If the occupant has performed acts which, aooording to 
International Aaw, ho was not competent to perfoim, post¬ 
liminium natces tho invalidity of those illegitimate aots 
apparent. If he has pppropriated and sold private proporty 
os may not legitimately be appropriated by a military oocu- 
pant, it may afterwards be claimed from tho purchaser with¬ 
out payment cv compensation." 

Committee I hnB adopted this view, o.g» by accepting tho French oase 
No. 4092 and listed Spltzer on A in tho mooting (3rd October 1946) for 
receiving stolen goods. 

The case of a "Verwalter" who was appointed to manage a confiscated 
Jewish businoss or to take core of confiscated Jewish property, biding 
this property, falls undor the description of "receiving stolen goods." 

The necessary "dolus" can bo assumed at least prima-faoio. 

Actually byying thi3 property consolidates the mens rea of the 
confisoator bucoufae tho legal oloak of "oare taking" is pierced as tho 
goods wore sold. Tho price paid is irrelevant as to tho illegality'of tho 
aot. (The term "buying in the Dutch penal law is not conditioned.) 

apart from and in addition to the afore said, buying illegally 
confiscated Jewish property forms part of tho persecution of Jews and 
being done in oomiootion with a war crime(confiscation) falls undor the 
heading of crimes againot humanity® 

The buying of illegally confiscated Jewish proporty by a "Verwalter" 
constitutes a war orimo. 


E. D* 


Tho Netherlands RuprusuntaY' r o oubmito those views to tho consideration 
of Commi.tteo III. 
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CQMMISS 


Statement by Conmittee ITT 
comparing Doo. C.201 with the law 
applied by the 

International Military Tribunal. 


Draft prepared by the Secretary to Committee III. 


General Propositions 
oontained In 
Doo* C, 201* 


1) According to the basic docu¬ 
ments (Charter of the International 
Military Tribunal annexed to the 
Pour-Power Agreement of 8th August 
1945* as rectified by the Berlin 
Protocol of 6th October 1945$ the 
Control Counoil Law No. 10; the 
Charter of the International 
Military Tribunal for the Par East), 
crime8 against humanity may consist 
in the violation 

either cf the laws and customs 
or war{ m) , 

or of positive municipal pro¬ 
visions of criminal law, 
or of the general principles 
of Criminal law as derived 
from the criminal law of all 
civilized nations, 

(x) Footnote to paragraph 1* 

It might be argued that in a 
purely soientifio system, violations 
of the laws and oustoms of war 
should not be inoluded in the term 
"orimes against humanity", whioh 
should bo restricted to aioh 
offences as do not fall under the 
term of violations cf the laws and 
oustoms of war, but the Committee's 
task is to interpret the basio 
documents* 


Cooment on the General Propositions 
in the light of the 
Nuremberg Judgment* 


1) Pie Nuremberg Judgment deals 
only with the law to be applied by 
the Tribunal, i*e*, the law 
formuLated in the Chartor annexed 
to the Pour-Power Agreement of 8th 
August 1945* 

The Tribunal is also of the 
opinion that one and the same act 
may constitute both a war orimo in 
the narrower sense and a crime 
against humanity* 


Footnote to paragraph 1* 

• 

The Tribunal felt that 
there was this overlapping of the 
terns "war orimo" and "crimes 
against humanity"* It used the 
term "crime against humanity" also 
in a narrower senao, cbnprising 
only such activities as are not 
violations' of the laws and customs 
of war, e,g,, on p.l6943* whore the 
Tribunal, dealing with Germaniza- 
tion, interpreted tho expression 
"orime against humanity" as a torm 
covering criminal denationalisa¬ 
tion in areas to vhioh the laws and 
oustoms of war did not apply. 
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2) Under the basio. documents there 
are two different types of orimes 
against humanity whioh, with a few 
exceptions, are subject to the same 
provisions, namely: 

(a) orimes of the murder type, 

(murder, extermination, en¬ 
slavement, deportation and other 
inhumane aots t ) The words "other 
inhumane aots" may bo held to 
oover only serious orimes of a 
character similar to murder, ex¬ 
termination, enslavement and de¬ 
portation - eiusdem generis rule 
of interpretation! 

(b) persecutions (on politioal and 
racial, under the Charter of 8th 
August 1945, also religious, 
grounds*) 


2) Though the Nuremberg Judgment 
docs not speak of two different 
typos of orimos against humanity, 
orimes of the raurdor typo, and 
persecutions, it remains possible 
to make a distinction between 
those two typos; This does not 
imply, however, that practical 
oonsoquonoes arise from the 
distinction* 


3) The Charter of the European Inter- 1 
national Military .IVibunal (Art,6) and 
the Charter of the International Military 
Tribunal for P* 1 " East (Art.5) start 
from tho basic assumption that the-jnajpr 
war criminals conrnitted crimes against 
humanity acting in the interest of the 
European Axis Countries A or in the interest 
of tho Japanese war offori ("Par 1 Eastern 
War Criminals"), as the case,may be. 

This assumption is not expressed in 
the local law of Germany, as laid down by 
the Control Council Law No,10 for crimin¬ 
als other than major war criminals. 


3) No comment on paragraph 3 
called for, J ‘ 


is 
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4) Undor the terms of the (barters of 
tho International Military Tribunals, 
"crimes against humanity" of tho murder 
type arc offonocs committed against 
civilian populations. 

Crimes against members of bolliger- 
ent forces ore outside the scope of thia 
type of crime; as regards orimes of the 
persecution typo, the Oonmittee assumes 
that the intention is to exclude also 
this type of crime, .though the wording 
is not quite clear. 


4) The Tribunal does not distinguish 
between crimes of tho murder type and 
persecutions. This does not, 
however, make necessary a modification 
of paragraph 4« 


5) "Persecutions" constitute orimes 
against humanity only if perpetrated 
on political and racial (under the 
European Charter also religious) 
grounds. In tho oaso of the major 
war criminals, it is a further 
condition that "persecutions" be 
in execution of or in connection 


5) The opinion that. the aots bi 
execution of or in connection with any 
orime within the jurisdiction of the 
International Military Tribunal applies, 
according to the Nuremberg Judgment, to 
all kinds of orimes against humanity 
cemnitted by the major German war crimdL. 
nals, and is not restricted to what in 












with any crime within the 
jurisdiction of an International 
Military Tribunal (i.e. crimes 
against peace, violations of the 
laws and customs of war, crimes 
against humanity of the murder 
type. ) 


6) Isolated offences do not fall 
within the notion, As a rule 
systematic mass action, particularly 
if it can be shown to be authorita¬ 
tive, will be necessary to transform 
a oonmon crime, punishable merely 
under nunicipal law, into a crime 
against humanity whioh thus becomes 
also the concern of International 
Law, Only arimes which either by 
their magnitude and savagory or by 
their great nurtfcer or by the fact 
that a similar pattern is applied 

at different tlmoB and places, 
endanger the international community 
or shock the conscience of mankind, 
warrant intervention by States 
other than that on whose territory 
the crimes have been ccranitted, or 
whose subjoots have become their 
victims, 

7) It is irrelevant whether a 
crime against humanity has been 
committed beforo or during the war,' 


Doo,0,201 was called persecutions. 

As far as the major war criminals 
who wore tried at Nuremberg were 
concerned, it is now established 
that the conneotion with the war is 
necessary in both types of crimes 
against humanity* 

Ibis rule is, however, restri¬ 
cted to oases falling under the 
Charter of the International Military 
Tribunal, It does not apply in 
the oase of other than the"major 
war oriminals", particular in the 
oases to bo adjudicated upon under 
the Control Council Law No,10, the 
corresponding provision of whioh 
does not oontain the words ”in 
execution of or in conneotion with 
ary crime within the jurisdiction of 
the Tribunal". (See Doc,111/62, 
paragraph XXVII), 

6) As the Judgment deals only 
with the major war criminals, the 
statement contained in paragraph 6 
is not affeoted,. 


7) As far as the German major war 
criminals are concerned, the state¬ 
ment that it is irrelevant whether 
a crime against humanity has boon 
committed beforo or during the war, 
though based on the express provi¬ 
sion to the same effect contained 
in the Charter, must be consider¬ 
ably qualified in view of the 
Nuremberg Judgment, Although in 
theory it remains irrelevant whether 
a crime agoinst humanity was 
coranitted before or during the war, 
in practice it is difficult to 
establish the connection between 
what is alleged to be a crime 
against humanity and a crime within 
the jurisdiction of the Tribunal, 
if the act was committed beforo the 
war. 
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On the other hand, if the 
commission of on inhumane act 
ohorged in the Indictment todc 
place during the war, its connection 
with the war has been assumed by the 
Tribunal, Inhumane acts corrmitted 
in Austria after the occupation by 
Germany, are to be considered crimes 
against humanity because of their 
connection with the occupation of 
Austria, which was an act of aggres¬ 
sion and therefore a crime against 
peace. Inhumane acts c omit ted on 
Czechoslovak territory after the 
occupation of the so-called Sudeten 
territory, are, in the light of the 
Nuremberg Judgment, either orimes 
against humanity or war orimes in the 
narrower sense. 

As far as crimes against 
humanity allegedly oonmitted by minor 
perpetrators are concerned, the 
Judgment does not necessarily mean 
that the Cbnrdssion should regard 
them as crimes against humanity only, 
if they are conneotod with the war, 
because this connection is made a 
condition only in the law to be 
applied to major war criminals, 

/ 

8), The Comnittee's statement that 
the nationality of the victim is 
irrelevant, was based on the words 
of the Charter, "ooranitted against 
any civilian population". Here 
again, the proposition remains true 
in theory, but must, according to 
the view of the Nuremberg Tribunal, 
bo considerably qualified with 
regard to acts committed before the 
war by the Gorman major war criminals 
in Cfermapy against German nationals. 
Even with regard to revolting and 
horrible orimes the connection with 
aggression or. with war crimes in the 
narrower senso must be proved and 
where the proof is not satisfactory, 
they are not considered by the 
International Military Tribunal as 
crimes against humanity within the 
meaning of the Charter, 

The restriction applies only as 
far os the law to be applied to 
major war criminals is concerned, 

9) Not only the ringlooders but 9) The problem of lessor 

also the actual perpetrators of perpetrators was outside tho pro- 

orimos against humanity are coedings before the International 

criminally responsible. Military Tribunal, 



8) The nationality of the 
victims is irrelevant. 










10) It is irrelevant whether or 
not a crime against humanity has 
been conrnitted in violation of 
the lox loci* 

11) A crime against humanity 
aan be committed by enacting 
legislation which orders or 
permits crimes against humanity, 
o.g. unjustified killing, de¬ 
portations, racial discrimina¬ 
tion, suppression of oivil 
liberties, oto. 


10) The irrolovanoe of the lex 
loci has been confirmed by the 
Tribunal* 


11) The proposition that a crime 
against humanity can be oonmitted 
by enacting legislation whioh 
orders or pormits orimes against 
humanity, has been endorsed by 
the Tribunal as is particularly 
shown in the oase of the defendants 
Friok and von Neurath* 


Nuremberg Popars 

ss. 


SmSLJimm .WAR CRIMES COMMISSION. 


Plunder of Publio and Private property 
in tho Nuremberg Judgment, 


By Egon Schwa lb. Legal Offloor . 


Tho present paper is the third of the series 
of studies dealing with those parts of tho Judgment 
of tho International Military Tribunal whioh may be 
of practical interest to the Oomnlsslon and to its 
Third and First Comnitteos* 

The first paper of this kind, dealing with 
or lines against humanity, was circulated as Doo.IIl/62, 
the second, dealing with criminal organisations, as 
Document III/ 64 , 
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I. Tho Proviaiona of the Charter , 

Artiole 6(b) of the Charter of the International Military Tribunal 
defines war orimes as violations of the laws or customs of war. It 
provides that ouch violations shall .include., but not. be limited to, inter 
alia, "plunder of public or private property." 

II. Plunder of Public and Private Property in the Indiotment, 

Hxe Indictment deals with the war crime of "Plunder of Public and 
Private Property" under Count 3(E) on pages 22 - 27 of the British 
Command Paper Edition, (Cmd,6696), The general statement regarding this 
type of war crime contained in the Indiotment is as follows: 

" The Defendants ruthlessly exploited the peoplo and tho material 
resources of the countries they occupied, in order to strengthen the Nazi 
war machine, to depopulate and impoverish the rest of Europe, to enrioh 
thomsclves and their adherents, and to pi’omoto German economic supremacy 
over Europo, , - 

The Defendants engaged in. the following acts and practices, amor^j 
others: 

1. ^hey degraded tho standard of life of the people of occupied 
countries und caused starvation, by stripping oooupied countries 
of foodstuffs for removal to Germany, 

2. They seized raw materials and industrial machinery in all of 
tho occupied countries, .removed .them to Germany and used them 
in tho intei'est of the Genian war effort and tho Gorman 
ooonony. 

3. In all the occupied countries, in varying dogreos, they con¬ 
fiscated businesses, plants and other property. 

* » i i 

4. In an attempt to give color of legality to illegal acquisitions 
of property, they forced owners of property to go through the . 
forms of "voluntary" and "logoi" transfers. 

5. Thoy established comprehensive controls over the economies of . 
all of tho occupied-countries and directed their resources, 
their production and their labour in the intorests of the 
Gorman war econony, depriving the local populations of the 
products of essential industries. 

6. By a variety of financial mechanism, thoy despoiled all of 
tho occupied countries of essential commodities and 
accumulated wealth, debased the local currency systems and 
disrupted the local oconejaio3. They financed extensive 
purchases in occupied countries through cloarir^ arrangements 
by which they exacted loans from the occupied oountrles. 

Thoy imposed occupation levies, exacted financial contributions 
and issued occupation currency, fur in excoss of occupation 
costs. They used theso oxcess funds to finance tho purchase 
of business properties and supplies in the occupied countries. 

7. They abrogated the rights of tho 1 ocal populations in the 
occupied poitionc of the USSR and in Poland and in other 
countries to develop or manage agricultural and industrial 
properties, and r-so-vvth - ' -'rea for oxclueive settlements, 
development, and ownership by Germans and their so-called 
racial brutliren. 
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8, In further development of their plan of oriminal exploitation, 
thoy destroyed industrial cities, cultural monuments, scientific 
institutions, and property of all typos in the occupiod 
territories to eliminate tho possibility of conpetition with 
Germany. ' 

t 

9* Prom their programme of terror, slavery, spoliation and organised 
outrago, the Nazi conspirators created an instrument for the 
personal profit and aggrandizement of themselves and their 
adherents. Hiey secured for themselves and thoir adherents 

(a) Positions in administration of business involving 
power, influence, and lucrative perquisites. 

. (b) The use of cheap forced labour, 

- ^ .(c) 3he acquisition on advantageous terms of foreign 

properties, business interests, and raw materials. 

(d) Tho basis for the industrial supremacy of Germany. 

Those acts wire contrary to International Conventions, particularly 
Articles 46 to .56 inclusive of tho Hague Regulations, 1907* the laws and 
customs of war, tho general principles of criminal law as derived from 
the criminal laws of all civilized nations, the internal penal laws of 
the countries in which such crimps wore committed and to Article 6 (b) 
of the Charter. " 

The Indictment then enumerates, by way of example and without . 
projudico to the production of evidence of other cases, a groat number of 
actual foots and figuro3 respecting plunder both in the Western and in 
the Eastern Countries. 

III. Genoral Observations by the Tribunal on this type of war crime. 

| The Tribunal states on p.16885 that the evidence relating to war 

* crimes has been overwhelming in its volume and in its detail, "It is 
impossible far this Judgment adequately to review it, or to record the 
mass of documentary and oral evidenco that has been presented. The 
truth remains that War Crimes were conmitted on a vast scale, never 
before seen in tho history cf War." 

On p.l6886, it i 3 stated: "Public and private property was 
systematically plundered and pillaged in order to enlarge the resources 
of Germany at the expense of tho rest of Europe. " 

IV. Statement of tho Law by the Tribunal. 

On p,16902 the Tribunal statos the lew as to economic war crimes 
as follows: "Article 49 of the Hague Convention provides that an occupying 
power may levy a contribution of money from tho occupied territory to pay 
for tho needs of the amy of occupation, and for the administration of tho 
territory in question. Article 52 of the Hague Convention provides that 
an occupying power may mako requisitions in kind only for the needs of tho 
amy of occupation, and that these requisitions shall be in proportion to 
tho resources of the country. Thoso articles, togothor with Articlo 48, 

dealing with the expenditure of monoy collected in taxes, and Articles 
53, 55 and 56 , dealing with publio property, make it dear that under the 
rules of war, the oconony of an occupiod country can only bo required to 
boar tho exponscs of tho occupation, and thoso should not bo greater than 
the oconony of tho country can reasonably bo expected to bear, " 












Text of the Artioles of the 
referred to Tby the Court. 


itiona 


" Art^ijfl. If, in the territory oooupied, the oooupant oolleots the 
taxes, dues and tolls payable to the State, he shall do so, as far as is 
possible, in aooordanoe with the legal basis and assessment in foroe at 
the time, and shall in consequence be bound to defray the expenses of 
the administration of the oooupied territory to the same extent as the 
national Government had been so bound, 

Art,49. If, in addition to the taxes mentioned in thed>ove 
Article, the oooupant levies other money contributions in the oooupied 
territory, they shall only be applied to the needs of the army or of 
the administration of the territory in question. 

Art, 53 . . An army of occupation shall only take possession of oase, 
funds, and realizable securities which are striotly the property of the 
State, depots of arms, means of transport, stores and supplies, and, 
generally, all movable property belonging to the State which may be 
used for military operations. 

Except in oases governed by naval law, all appliances 
adapted for tho transmission of news, or for the transport of persons or 
goods, whether on land, at sea, or in the air, depots of arms, and, in 
general, all kinds of war material may bo seized, even if they belong to 
private individuals, but they mist be restored at the conclusion of 
peaco, and indemnities must be paid for thorn. 

Art,55. The occupying State shall bo regarded only as administrator 
and usufructuary of public buildings, landed property, forests and 
agricultural undertakings belonging to the hostile State, and situated in 
the occupied country. It must safeguard the capital of such proportios 
and administer them in accordance with the rules of usufruot. 

• * * *. ’ * 

Art.56. The property of local authorities, as well as that of 
institutions dedicated to public worship, charity, education, and to 
science and art, even when State property, shall be treated as private 
property. 

Any soizure or destruction of, or wilful damage to, 
institutions of this character, historic monuments and works of soienoo 
and art, is forbidden, and should be made tho subject of logal proceedings." 

VI, General Conclusions by the Tribunal. 


The Tribunal states on p,16903* "The evidence in this oase has 
established, however, that the territories oooupied by Germany ware 
exploited for the German war effort in the most ruthless way, without 
consideration of the local oconcoy, and in consequence of a deliberate 
design and policy. There was in truth a systematic "plunder of publio 
or private property", which was criminal under Article 6(b) of the 
Charter. " ' 

On pp.16903-6, tho Tribunal doscribos in detail tho criminal 
activities of this kind and their direction by the persons in the dock, 
especially by Gocring, Rosenborg and Ribbontrop. 

VII.The Individual Defendants, ' 

uoerlfl g. 

About tho part playod by Gooring in tho spoliation of acquired 
territory, tho following is stated on p.16973: 


1 
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M Aa Plenipotentiary^ Goering was tho active authority in tho 
spoliation af oonqucred torritory, • He made plana for tho spoliation 
of Soviet torritory long bofcro the war on the Soviet Union. Two 
months prior to tho invasion of the Soviet Union, Hitlor gave Goering 
tho overall direction for tho economic administration in tho territory. 
Goering sot up an economic staff for this function. As Reiohsmarshal 
of tho Greater German Reich, "the orders of the Rcichsmarshal cover 
all economic fields, including nutrition and agriculture". His so- 
called "Green" folder,printed by the Wohrmacht, set up an "Eoonomic 
Executive Staff, East." This directive contemplated plundering and 
abandonment of all industry in the food deficit regions, and, from the 
food surplus regions, a diversion of food to German needs. ", 

In connection with the persecution of the Jews,it.is stated on 
pp.l6973A' "Goering persecuted the JewB, jbortioulorly after tiie 
November 1936 riots, and not only in Germany whore he raised the billion 
mark fine as stated elsewhere, but in the conquered territories as well. 
His own utterances then and his testimony now shov/s this interest was 
primarily economic - how to get their property and how to force them out 
of tho economic life of Europe, " 


VDXRibbontrop. 


It is stated on p,l6982 that RibbontrCp was responsible for the 
general economic and political policies put into effect in tho occupation 
of Denmark and Prance. 


IX, Rosenberg, 


Tho Tribunal states on p.16995* "Rosenborg is responsible for a 
system of organized plunder of both public and private property through¬ 
out the invaded countries of Europe. Acting under Hitler's orders of 
January 1940, to sot up the "Hohe Schulo", he organized and directed tho 
"Einsatzstab Rosoriberg", which plundered museums and libraries, confis¬ 
cated art treasures and collections, and pillaged private houses. His 
own roportc show the oxtent of the confiscations. In "Aotion-M"(Moebcl), 
instituted in December 194-1 at Rosonberg's suggestion, 69,619 Jowish 
homos wore plundered in the ffost, 38,000 of them in Paris alone, and it 
took 26,984- railroad car3 to transport the confiscated furnishings to 
Gormany. As of July 14-, 1944, more, than 21,903 art objects, including 
famous paintirgs and iruscum pieces, had boon seized by tho Einsatzstab 
in tho West. " 


On p.16996 it is stated that Rosenberg had knowledge cf and took an 
active part in stripping tho Eastern territories of. raw materials and 
foodstuffs which wore all sent to Gbrmany. . 


X. Frank. 

Tho Tribunal states on p.16999; "Tho economic domands made on tho 
Goncral Government were far inexcoss of the needs of "the arny af 
occupation, and were out of all proportions to the resources of the 
country. The food raisod in Poland v/r.s shipped to Germany on such a 
wido scale that the rations of tho population of the occupied territories 
were reduced to tho starvation level, and epidemics wore widosproad. 

Some stops were taken to provido for the feeding of the agricultural 
workers who were used to raise the crops, but tho requirements of tho 
rost of the population ( woro disregarded. It is undoubtedly true, as 
argued by counsel for the dofonce, that some suffering in the Goneral 
Government ’was inevitable as a result of the ravages of war and the 
iconomic confusion resulting therefrom. But tho suffering was increased 
by a planned policy of economic exploitation," 
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Tho Tribunal says on p.17001: Frank was a*willlng end knowing 
participant", inter alia, "in tho economic exploitation of Poland in a 
way whioh load to tho doath by starvation of a largo number of people," 

XI. Punk, 

The following activities of Funk were found criminal: "In 1942 
Funk entered into an agreement with Hlsmlor under whioh the Reiohsbank 
was to receive certain gold and jewels and curronoy from the SS and 
instructed his subordinates, who were to work out the details, not to 
ask too many questions. As a result of this agreement the S3 went to 
tho Boiohsbank tho personal belongings token from tho victims who hod 
been exterminated in the oonoontration oonpe, Tho Reiohsbank kept the 
coins and bank notes and sent tho jewels, watches and personal belongings - 
to Borlin Municipal Pawn Shops, The gold from the eyeglasses, and 
gold teeth and fillings was stored in the Reiohsbank vaults. Funk 
has protested that he did not know that the Roiohsbank was receiving ' 

articles of this kind, Ihe Tribunal is of the opinion that Funk 
either knew what was being received or was deliberately olosing his 
eyes to what was being done. 

As Minister of Econond .08 and Presidont of the Reiohsbank, Funk 
participated in the eoonomio exploitation of occupied territories. 

He was President of the Continental Oil Company whioh was charged with 
the exploitation of tho oil resources of occupied territories in the 
East, He was responsible for tho seizure of the gold reserves of the 
Czeohoslovakian National Bank and for tho liquidation of the Yugoslavian 
National Bank, On June 6, 1942, Funk's deputy sont a letter to tiio 
OKW requesting that funds from the Fkenoh Occupation Cost Rind be made 
available for black market purchases, N 

YTT. finhacht, 

Schacht was indicted only under Counts 1 and 2, (Conspiracy and 
Crimes against Peace). He was not indiotod of responsibility for war 
crimes, and tho judgment doliverod in his case docs not, therefore, * 

contain any material relevant to the question dealt with in this paper, 

XHLSoyss-Inquart, 

Under Seyss-Inquart*s "activities in Austria", the Tribunal 
enumerated on p, 1705.5 thal* as Reioh Governor of Austria, he instituted 
a programme of confiscating Jewish property. Under the heading 
"Criminal Activities in Poland and the Netherlands", the judgment 
states, on p,l?D55 that in November 1939 t "while on an inspection tour 
through the General Goverrment, Seyss-Inquart stated that Poland was 
to bo so administered as to exploit its economic resources for the 
benefit of Germany, " 

With regard to his criminal activities in the Netherlands, the 
following is stated on p,17054: :"Seyss-Inquart carried out tho eoonomio 
administration of the Netherlands without regard for the rules of the 
Hague Convention whioh he described as obsolete, Instoad, a policy 
was adopted for tho maximum utilization of the eoencnlo pot ent i al of the 
Netherlands, and executed with small regard for its offeot on tho 
inhabitants, There was widespread pillage of public and private 
property whioh was given colour of legality by Seyss-Inquart's 
regulations and assisted by manipulations of the finanoiol institutions 
of the Netherlands under hisoontrol, " 
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Tlie Tribunal further states: "One of Seyss-Inquart's first steps 
as Reich Commissioner of the Netherlands was to put into effect a series 
of laws imposing oconcmlc discriminations against tho Jows. H 


XIV.Speer. 



Speer was found guilty of being involved in tho utilization of 
forcod labour and in the use of prisoners cf war in armament industries* 
HiB case is therefore not strictly in point in respoot to the subjoot 
of this paper, but it is of interest in this connection, that some 
activities of Spoor's, which consisted in the preservation of economic 
values, were recognised in mitigation in his oase. It is stated on 
p,17061; "In mitigation it must be recognised that Speer's establishment 
of blocked industries did lcoop many labourers in their homos and that 
in tho closing stages of the war he was one of tho fow men who had the 
courage to tell Hitler that the war was lost and to toko 3tops to prevent 
the senseless destruction of production facilities, both in occupiod 
territories and in Gormany. He carried out his opposition to Hitler's 
scorched earth programme in some cf tho Western countrios and in 
Germany by deliberately sabotaging it at considerable porsonal risk. " 


XV, Nourath. 

In the case of Nourath, it is only stated on p,17065 that ho argued 
that anti-Semitic measures and those resulting in economic exploitations, 
were put into effoct in tho Protectorate as tho result of polioies 
docidod upon in the Reich. 

However this may bo, tho Tribunal stated, he served as tho chief 
German official in the Protectorate knowing that war crimes and crimos 
against humanity were being caimittod undor his authority. 


XVI.Bormann. 


The Tribunal says on p, 17072 that Borroann controlled tho ruthless 
exploitations of the subjected populace, that he was interested in the 
confiscation of art and other properties in tho East, His latter of 
11th January 1944 called for tho croation of a large scale organisation 
to withdraw commodities from tho ocovpied torriturios for t ho bonfcod- 
out German populaco. 


t 

III/68. 

6th Noveinber. 1946. 

UNITED NATIONS WAR CRIMES COMMISSION, 
COMMITTEE III. 


.Netherlands Cases Nos. 3379 . 3627. 4077 and 1151. 

t 

referred to Cacmittee III by Committee I. 


Statement by the Secretary to Cannlttee III. 

t* * 

The Netherlands National Office submitted to the United Nations 
War Crimes CorartiLssion, inter alia , the four charges Nos, 3379# 3627# 

4077 ancl 4154. Copies of t he four charges are appended to this paper, 

• 

The caso No.3379 (Wilier and 2 othors.) 

This oase was first considered by Comnittee I in its meeting of 
27th Juno 1946, (Minutes No. 64 )* ’^he case was adjourned in order that 
the National Office might be asked for further information as to (a) 
complicity of the accused in genoral policy and measures introduced by 
German authorities in expropriating Jews in Holland, and (b) the real 
value of the property acquired by the accused. 

The case came up again for discussion in the meeting of Committee 
I held on 19th July, 1946, (Minutes N 0 . 67 ). 

After some additional discussion which was necessitated by the 
National Officers request to reconsider the Conmittee's decision of 27th 
June 1946, the latter v/as adhered to, with the proviso that after 
additional information vtio submitted by the National Office (see Minutes 
No, 64 ), the case would be automatically referred to Committee III for 
its opinion as to whether or not the alleged crime should bo considered 
as a war crime and for what reasons. 

j III. The case No,3627. (Offormann) . 

In too mooting of Committee I held on 31st July 1946, (Minutes No. 
69 ), the caso was adjourned in order that the National Office might be 
asked for further information as to (a) conplicity of tho accused in 
genoral policy and measures introduced by German authorities in 
expropriating;'Jews in Holland and (b) the real value of the property 
acquired by the accused, 

IV. The Case No.4077 (Ricknann), 

In the mooting of Comnittoo I hold on 26th September 1946 (Minutes 
No.75), the accused was listed on *A' for pillage. Regarditjg the 
second count, the caso was referred to Conrnittee III for its opinion 
as to whethor or not tho alleged crime should be considered as a war 
crime and for what reasons, 

V. The case No.4154 (LUtto r), 

In tho meeting of Committee I hold on 16th October 1946, (Minutes 
No. 78), the case v/as referred tc Committee III for its opinion as to 
whether or net the alleged orime should be considered as a war crime and 
for what reasons, 

VI. A memorandum on tho cases by Conmander M.W.Mouton woa circulated 
as Document III/ 65 . 
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£ N. I. T JS D _ N A T I 0 W b < 7 A R . 0 R I M B L» . 0 0 It H I S S 7. 0 N. 
NECHaiLAirbS CHARGES AGAINb'l’ GHD4AN YAR CRL QNAL3. 

Cha_r /50 ^q:_ 2^ (21.6. *46) 

For the uae of J;he Secretari at. 

Registered number Date of receipt in secretariat. 


Name of accused,his 
rank and unit , or 
official position* 


(Not to be translated) 


1. FIL LER* B.,bom at Bodelsohingh,Dort¬ 
mund, on the 7th June, 1910* tailor, proba¬ 
bly served in the German Army and is belie- 
vod to have be.n killed at Tiraspol on the 
Eastern Front* 

2. if I L L 3R -_ K L 0 0 A 1C E N 1 i 3 M P S R,_ 

* Catharine, wife of B»;/ILL3l, bom at Hote- 
len,Germany, on the 24th November, 1910, 
present address unkraown, Very pro-Nazi. 

3» b 0 H \1 3 I u B R , Henrietta Elisabeth,bom £ i 
on ThV'21 at November, 1903* at bwontson, 
Germany, living at Alstrattestrasse, 9,Gro- 
nau, Germany* Very pro-Nazi. 


Date and place of com- Enschede* 

mission of alleged 

crime. 18th August, 1941* and 30th April, 1943* 


Number and description No. XXII, Pillage. 

of crime in war crimes 

list* 

Reft’ences to relevant Neth. Penal Code. 

provisions of national Art. 27 of the B.B.b. 

law* 

.. ... .. ... ^ 


SHCRT _ S'atTaONT . OF FACTb. 

The first accused bought a Jewish clothing business, from German authori¬ 
ties in charge of such businesses in Holland, for about 63*330 guilders. The bu¬ 
siness was run, during his absence in military service, by his wife and another 
German woman. Between the middle of August, 1941 and the end of April, 1945, all 
the accused removed money and textiles to Germany amounting to approximately 103* 
498 guilders. In beptember, 1944, the third accused replaced some of the stolen 
goods with textiles from Germany of an infinitely inferior quality. 


T R A N &JI IT JT 23 j) m B Y 
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PJQlSXGk^iR>.. .CP . . C Z i k 

The following particulars are contained in statements, extracts from which have 
been compiled in his ovm words by the Hoad of the Netherlands (far Crimes Commis¬ 
sion in London* 

Political Investigation bervico 

mmm • • • • • ► » • » • fr\ * ■ - . • * • . 

Enschede. 

stats m e n t. 

In connection with the announcement “Sunmons to the population to make 
known war orimos , no matter where committed, perpotratod by persona other than 
Dutch or Dutch sublets", we, Joanno3 Gerardus Lambertu3 KRAB3E and Berend van 
dor KAJIP, both detectives with the political Invettigation service in the District 
of Enschede, also special state constables, with reference to the appended plaint 
by G. Holl, dated 3rd December, 1945, instituted an inquiry on the 18th February, 
1945* and heard: 

Gerrit H 0 L L, 

43 years old, accountant, living at Oort van der Lindelaan, 45, Enschedo, who sta¬ 
ted as follows: 

"I am a Dutohman. Before a "Verwalter" was engaged, I was employed as ac- 
4 countant with the Firm Voudstra Bros, at Ha-.ksbergerstraat, 21-23, Ensohode, Af¬ 
ter tho liberation of Enschede - 1st April, 1945 - I was reinstated as accountant 
by tho administrator, ira. V/oudstra. The owner of this business. Frits bamuol 
Vfoudstra, was arrested as a ’’Jew” by the Germans in 1941, After ifoudatra had been 
in oastody about 1 month, lira* tfoudstra received a message from a German authori¬ 
ty to say that her husband had died. 

Hrs. Joudstra has asked me to lodge a etaplaint against: 

1, B. <f I L L E R, born at Bodensingh, Dortmund, on the 17th Juno, 1910, tailor, 
According to rumours he died on the Eastern Front at Tiraspol, 

2. Ka thari ne Q C K & E N A E M P B fy wife of B. ./ILLiH,bom at Hetolen, Ger¬ 
many, on the 24th Novenber, 19 *icf, present address unknown. 

3* Hen rietta Elisabeth S C H ,f 3 I b £ R, born on the 21st i ovombor, 1903, at 
bwentsen, Germany, living in the AlVtVttestrasse, 9, Gronau. 

i/ILLER was ongaged as “Verwalter" of tho firm of Joudotra Bros, on the 18th 
August, 1941. On the 1st July, 1943, ^n~ T,T.,R bought tho business from the N.a.G. U. 
for tho sura of 65*55D*12fl. (sixty five thousand, fivo hundred and fifty five 
guilders and twelve cents). 

In the autumn of 1941 7ILL.P went into Gorman military service and his wi- 
fe carried on the business, with H.^ aa confidential lady-clerk. 

•’ 4 3etween 18th August, 1941 and tho first April, 1945, TL LIP, ’.rith tho aid 

of his wife and BGii (ELdSl, withdrew the sum of 105,439.12 fl. from the firm .foud- 
stra. 

Especially in the beptoraber days of 1 944 were Hr3. ,fILL3l and SCH YBI^jP 
guilty of looting from the business. At this timo they removed* nearly all tho 
stocks of textiles to Germany, as well as all the money which was available." 

After it has be,n read aloud to him he signs his statement. 

Taken dewn in draft and signod. 

sgd. G.IIoll. 


•.fitness 1, Flora L 0 .f JS N 3. V E .1 _N, 

widow of Frits bamuel ifoudatra, aged" 50, living at Hi jverheidstraat, 15, Enschede 
confirms tho aforegoing statement. 


Witness 2 jlendrika Mario Ann_ajvan _do_JLA X 'A **» 

aged 22, bookkeeper, living at Hegoboorwug, 11, Enschede, stated as follows: 

"I am of Dutch nationallity, bincc August, 1941, I have be;n employed as 
bookkeeper with the firm ifoudstra Bros, in the Haaksbergerstraat, 21-23, Enschede. 

I was ungaged at the time by the Head of the firm, SCH/EIo^. B» iTI IJ/ER 
was then already "Verwaltor" of the business, I did not know jj/Tb R in this bu¬ 
siness; he was already in military service at the timo. I sat him in the place a 
few times when ho came on leave. 

















In iv opinion *js wifo and did not cotnnit an/ crlma in con¬ 

nection with this business before the Geptenibor days of 1944* 

>/ith the tense September days of 1944 Mrs. TELL 2*_ gave instructions to paok 
the stocks of textile goods in cases and boxes. Mrs._ /TTilR, iC£ JlIJSi and I then 
paoked the entiro stook of textile goods available in the buaines*s. 

Yhen J returned to the firm a few days later the whole shop was ompty and 
all the toxtlos had vanished. 

Prom bCIi./EIZ iuR I hoard later that the entiro stock had been taken to Germa¬ 


ny. 

Mtb. .TILLER and 3G H ./2I^3i also loft for Germany during the cense September 
daya. This was* orT a Tuesday.™ came back a^ain on the following Monday. Af¬ 

ter her flight to Germany in Geptenfcer, 1944, i.Ira. VILLER did not return to the 
firm. 


After this, GC H C l -.3? went once or twice a v/ook to Gronau,(Germany). 3aoh 
time she came from Gx’onau she had a small quantity of textiles on the back of her 
bioyole. This was with which to carry on the business, The textiles which she 
brought bade into the Bhop in this way were of very poor quality. The fine quality 
materials presumably remained in Germany. 

Mrs. /fTth®, and SCHYZ IG'iR were pro-German and harboured Nazi sentiments. 

SCHV EIG Mi who had *edready worked in the business for about 20 years before 
the warT was lord and master of it dhring the last years of the occupation. She 
ruled everything concerning this business." 

After her statement has boon read aloud she signs and subscribes to it. 


O 


Taken down in draft a ud signed, 

sgd. ii.li. van de Graven. 

•fitness 3* ,/ilhel mi na Hen ries 0 L D E Y G _j_£, 

confirms H.4.«. van de GravaiTii statement. 


■/hereof thi3 statement is drawn up on oath of office at Sischedo on the 
213t February, 1946. 

The investigators, 

, sgd. J.G.L. Arabbo. 

" E.van dor -amp. 


NOTES 


CU THE CAGE. 



Case is complete. 

t 

' i / 

No defence seems possible. 
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O ase No,3627 annoxed to Doc.in/68. 
UNITED NATIONS WAR CRIMES COMMISSION. 


NETHERLANDS GhLiRGES AGAINST GERMi'Ji \1i& CRL.IN.JjS. 
Charge No.279 ( 25.7*46) 

For the use of the Secretariat 

Registered number Date of receipt in Secretariat 


Name of accused, hia rank and OFFSRHANN G...., Ger.aon, living at Gonau, 

unit, of offioinl position. Germany, "Vor./altur", wms a olothing- 

faotory at Gronau. Fervont Nazi-member of 
(not to be translated^ S.A.in Gronau. 



Date and plaoe of oommission Ensohede, 3 September, 1941 until 28 March 
of alleged orlme 1943 * 


Number and description of No. XIII, Pillage, 

orime in war crimes list 


Refornoes to relevant Netherlands Penal Code, 

provisions in national lavr art:47» 48# 310 , 321. 

..rt.27 of the B.B.S. 


SHORT STATEMENT* OF FACTS. 

The accused, who was made "Verwaltor" over a Jewish oonoem in 
Holland, began by dismissing all the Jewish personnel and then the dirootar. 
He bought the factory and maohinery from a’ Gorman authority and had the 
maohinery from it transferred to his own faotory in Germany. In all, he 
caused the factory owners a loss of fl.245,ooo. The faotory was burnt out 
in an airraid in 1944 # and the accused received \/ar damages amounting to 
nearly 54#000 guilders, of which hardly anything is left. 
















PARTICULARS OP ALLEGED CRIME, 

Thu following particulars arc contained in statements, uxtraots from 
which have boer compiled in hi s cwn worda by the* Hoad of tho Motherlands War 
Crimea Commission in London, 

• • 

i a . 

Polioo Enaohedo. 

Political Detective Department# 

STATEMENT# 

On the 12th March, 1946, wo, Joanne a Gerardus Lambortus Krabbo and 
Berend van dor Karap, both deteotivea with tho P.D.D. and both special state 
oonstables, with reference to a plaint reooivod from E.Dotsoh, dated 12th 
March, 1946, instituted an inquiry, and heard: 

Eliazor DOTSCH, 

aged 47* clothing manufacturer, living at Emmastraat,21,Enaohede, who stated: 

"I am a Dutohman. Since 1928 I have been director of the”N. V.Handele- 
maatschappij S.Rozondaal", established at Enahhodc? The faotory belonged 
entirely to I.Rozendaal, now living in New Yorkr The inventory, including the ' 
stocks of goods there, belonged entirely to the aforegoing oampany. 

As the company subsisted entirely on Jewish capital a "Verwalter” 
was placed over it on the 3rd September, 1941 <- The Verwalter was a German, 

A. G. A. QFrERMANN, who lived at Gronau, Germany# 

On the 15th November,1941# all the Jewish personnel was dismissed 
from the faotory. To ny question as to whether I was being disraiaood too, as I 
was a Jew, CFFERMANN replied: h No, not for thu time being”: 

OFFE R MANN dismissed me from ny post as director on the 31 st December, 
1941* I received a letter from him at the time, bearing his signature, saying 
that as from the 31 st December, 1 941 > I was dismissed by order of the”Reiohs- 
konmi8saris”o I did not return to the firm after that date* 

On tho 13th February, 1943* I went into hiding and remained there 
until the liberation of Nijverdal -9th April,1945-, where I had been hiding 
for the latter port of the time. When I retumod to Enschodo on tho 24 th April, 
1945* I discovered that the whole factory had boon destroyed by fire and by tho 
airraid of the 22nd February, 1944* and that the machines had disappeared from ' 
the factory* I also found that the money from- the bank and clearing had been 
used. 

On the 12th September, 1941* OFFKKMANN bought the firm's machinery 
from the N.A.G.U., as well as the inventory. On the 24 th April,1943, he bought 
the faotory from the N.A.G.U. 

The Administrative Institute appointed iwt as administrator over 
Sj>Rozendaal's Handelsmaatsohappij N.Vl' and over the ^2vate funds of I.Rozendaal 
As administrator and director I bring a plaint against 

During the time that OFFERMANN was "Verwalter" and buyer{owner), 
Rozendaal suffered a financial loss of 45*000 guilders. This amount was taxed 
on the 16th January, 1941* by the architectural engineering offioe Beltman 
at Ensohede, in connection with the insurance of this faotory. 

"Rozendaal's HandelsnaatsohappiJ N.V." aufiOred a loss of 200,000 
guilders at tho same time. 

As the firm is short of maohinery and especially as QFf'ERMitNN ic 
using the firms machinery in Gronau, I request that a speedy investigation be 
made in this oaso, and that the aforementioned goods bo returned. list giving 
the number of tho stolen i_eohines is attached.” 

After reading aloui and subscribing to his statement, ho signs his 

statement* 

Taken down in draft and eignod: 


sgd. E. Dot 3 oh 











On the 25 th Moroh* 1946# we hoard.* 

’.fitness: Antonius Iforlnus KEMPER, 

aged 22, office clerk, living at AitBtoodaohostraat,9, Enschede, who stated: 

"In 1942, I do not knew the exact date, QFFERi.[uNN bought the. afore-mentio¬ 
ned form from the N.A.G. U* Although he never expressed political opinions towards 
the staff, he was nevrthcless well-known amongst tliom as a fervent Nasi*. I. kpow 
that QFFERMANN belonged to the S.A. in Gronau* 


V/hen I entered QFJWflfl&NN's service in 1943, I noticed that a whole row 
of maohines had already disappeared free the faotory and hoard that they had been 
taken to Gronau* QylftiRMaNN had a similar sort of concern in Gronau and with .tt)o 
maohines which he took from Rosdndaal's he extended his wm factory* On the ,22nd 
February, 1944, Rozendaal's was pratioally destroyed by fire and bombing"• 

After reading aloud and subscribing to his statement ho signs in draft* 

sgd.A*H.Kemper* 

On the 26th March, 1946, we heard: 


Bornardus Jan Willem DERKSEN, 

aged 49, tailor in a olothing-faotory, living at Merol3traat,10, Snoohodo, who 
4 stated as follows: 

"I am a Dutchman* I have worked for S.Rozondaa^o Handelsraaatuchappij N.V. 
at Enschede since about 1932* As the firm was undor Jewish amership and as 
director Dotsoh was also a Jew, a "Vorwaltor" was appointed over this firm in 1942* 
He was a Gorman oalled a* OFFERMnNN and lives in Gronau* tho end of 1941 Dotsoh 
was dismissed from his post as director* 

After OFFSRMANN had been "Verwalter" there for about a year he took tho 
firm over and bought it from some German authority or other* 

I know that in 1942 OFFiRMANN gradually transferred 16 ocmploto sewing- 
machines with undor-framo to Gronau, whore he had a olothing-faotory* Prom 1942 
until the 28th March,1945, I worked for OFFERKL.NN in his olothing-faotory at 
Gronau* I saw then that the maohines which had been removed from Rozendaal's 
faotory at Enschede were set up in Offormann*s faotory at Gronau* From conversa¬ 
tions which I had with various Germans whilst I was working there, it appeared 
that OFFIRMANN was an ardent party-man and a fieroe persecutor of Jews* 

Not only did he take the machines from Rozondaal's faotory to Gronau, 
but he also took a lot of raw materials to Gronau* I saw him take 2 largo cases 
4 and a sample trunk, containing yams, to Gronau*" 

after reading aloud and subscribing to his statement, he signs in draft* 

sgd* B.J.V7* Dork son. 

Drawn up on our oath of office at Enschede on tho 29th March, 1946* 

The Interrogators, 
sgd* J.G.L.Krabbo. 

" B*v*d*Kamp* 


Copy of a lobter from "Rozendaal's Handolaaa qtsoh appij N*V*" 

EXT RAC T. 


Faotory:<i.ltstoodscho3traat 15a* 
Office: Smmastraat,21• 

To: Ensohudo, 10th Deeer.ibor,1945* 

E.Dotsoh Esq*, 

' Ep.aohjdo, 

* . . . * . Through tho bill of sale of tho 19th Maroh, 1942, tho N*.**G.U. (N. V. 


Netherlands Com] 













Netherlands Comparer for tho winding-up of business oonooms) transferred tho 
olothior's oonoom of Roaondaal's HandolsmaatsohappiJ N.V. to OFFERitAN N for the 
sum of 127*000 guilders. 

•••••• This olothior's business carried on by the Roaondaal'o Handolam.it- 

sohappij H»V. and taken over by ^FFHOiANN was prootiqally lost* During the air¬ 
raid on tho 22nd February# 1%4# the prenisou in which this business \/as situated 
was destroyed. '• • 

• ••••• according to information from his staff# OFF.ERI.tANN had pert of tho 
machinery of Roaondaal's Handelsmaatsohappij N. V. transferred to Gronau. 

OFFERMANN received benefits for war damage-amounting to fl. 53#$47* 22 
from the "O.6.M. 1 *# of whioh amount praotioally nothing is loft.” « 


Yours faithfully# 
agd. Illegible. 
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Caus e No.4077 Annexed t o Doo.in/68. 
UNITED H..IIOKB .7 .. R CRIMES OOKKIBCICK. 


NEEERL..NU3 CliiRCES 4G4INST GERKiJf 7.JI CRECTlJiS . 


Charge No.333 (.2-9-46) 


For th e use of the SoejreJ^arlat^ 
Registered Nu.ibor 


Nome of aocuaed, his rank and 
unit*or official position. 

(not to be translated) 


Place and date of commission 
of alleged crime 


Date of receipt in Secretariat 


R ICKfoiN N, yilholu.Hoinrloh. Genian ''Vcr- 
waltor"» born at VREDEN, t/ostphalia,Ger¬ 
many, 8th January,1900, now believed to 
be living in Germany, probably VREJEN. 
Originally locksmith by trade, .fas a 
membor of the N. S.V. and N. S • D. 44 * P. and a 
» fervent ”party-man", 
addresses in Holland: 

1. 126,Niui*/e jiaiapweg, 3oel:elo. 

2, 70 -s.Hongelosohoatraat, Enschede._ 

ENSCHEDE, botweon 24 Juno, 1941 and 1 ..pril, 
1943. 


Number and description of crime No.XTII. Pillago. 

in i/ar orimoa list No.XEV. Confiscation of property. 


References to relevant 
provisions of national law 


Nethsrlards Penal Code. 
„rt.47,43# 310, 321. 


SHORT STATEMENT OF F..CTD . 

The accused was appointod. "Verwalter" of the Jewish firm "NEPaS", 
at Enuohede. He applied monies belonging to the firm to his avm uso and 
in 1943 bought this firm from the N....G.U. for the low sii,i of FI.1500,- 


TRANSMITTED BY 











PARTICUL.J13 OP ..LLEG'JD CRECE . 

Thy following pcrtioul rs aro contained in otr.tonontu made by witnesses, 
extracts frori v/hion hrvo boon compiled, iu hi- nr.r.i word- by tho Hoad of the 
Netherlands Jar Crimes Commij.ii.M in London. 


Enschede Polioo. 

Political Investigation Dopnrtmont. 


S T E K E N T ... 

In oonneotion v/ith the announcement "appeal to the population to corse 
. forward with information as to war crimes commit tied anyv/hore by others tlv n 
Dutchmen and Dutoh subjoots' 1 wo, Joannes Gerardus Lmbortus Krabbe and Borond 
van dor Kamp, both doteocivue belonging to tno P.R. a. , district of Enschede, 
and alao special state constables, in respect of the accompanying charge laid 
by J.N.Menko, dated ,7th Vii\y$. 1946* hoards 

Jo.seph .Nico ,(ISNKO,. 

aged 42, faotory owner, living ’at '/a*, llu’ngolosohes trust, Enschede, v/ho stated: 

" Before tho war the factory NEPnb belonged to i,iy father Nathan Jacob 
MENKO, v/ho died at Enschede on 5th aoptcmber,l944 -'hi 1st hiding. 

«*3 Jewish .oapitul was responsible for the businyas,ond also because ios 
owner was u Jev/, it had to bo placed under "Verv/altung". 

On 24-th June, 194-1 the German ',7.H .RICIQtiNIJ, appeared as "Vorvnlter" of 
the business of v/hioh I v/aa already director, ray father having gren/n too old. 

This RICK-ttM H deprived ne of all pavers concerning Bank and Clearance 
monies,, as also those in oonneotion v/ith all transactions having to do v/ith 
the business. This took place immediately after his arrival. Prom 1st Hay, 194-2 
access to the office and factory buildings where I had boen able to go up to 
then, was also denied me,by him. 

During the time that I was still in the business RICIuLANN took PI.500.- 
frora the firm'e cash every month. I oannot tell you whether this continued after 
I was no longer allowed to appoar at the works, but the documents whioh I will 
have made out at your request will be sure to show. 

In 1943 RJCK4ANN, as shown by the boo’.c3, bought the firm of NEP..S fro.a 
the N.A.G.U. for the~sum of I'i.1500,-. Everything was included, for example: 
office furniture, a typewriter, machinery tools, lar.^e lathe, four 3mall lathes, 
one autoiaatic lathe of another variety, three drills, four grinding machines, 
one small exoentre' press, raw materials, hnif-finished good3, finished articles, 
one v/elding apparatus, n planing uaohine and tools." 

..fter motioning the bor.ibing of the factory in 1943 the statement continues: 

"as according to the regulations this company( Ondo-rlinge Oorlog-risioo 
Mi J) v/as not allowed to pay out to Ger-wn nationals, RICiusent in a abate¬ 
ment o CL damage suffered through the bombing co t!'.e "Ililftiauejohutz" end received 
from it a sum of Pl.14-.000. This shows cluurly that tho purchase price of 
PI.1,500.-. was much too low. 

The FI. 14*000 reoeived by RICi GtoHH for damage incurred v/as paid in in 
full to his private account and none of it went to tho firm. 

ihon Enschede was liberated -1st «.pril,1 945- thoru v/na still a sura of 
PI.65.-. in RIQK HJNH'q account at the Tv/entache Bank so thn t RICIO ulNN v/ith a 
probability bordering on certainty, must have seen tho clu.nco of placing his 
money safely in a Bank in Germany. 

RICKJUNN did indeed have tho bombed portion of the factory partly res¬ 
tored but thi- ho p-id for v/ith the fini's money. 

That RICIO L'ujN , af ter 















That RIQOMNN, after the famous day*, of September, 1944, no lox r p^id 
for iridariuiou~tUJue or health insuranoe for the worker 3 no v in -shls way to 
onrloh himself at the fira'a expense, makes f >r the e'eno! V;.. ; he hpd 
taken up the standpoint that ho would got kb much moao.y Ow-.; of uue firm as 
possible. u 


After it had boon road over to and subscribed to by him* witness sig¬ 
ned his statement* 

Rough draft :de out .ind algnad. 

3gd. J.N.Uonko. 

On 5th Juno,1946* wo# the investigators, hoard: 

Sijbram RE FERS, 

aged 23, ohauffour, living at 109, Oostorstraat,Enschede, who seated as follows: 
" I am of Dutch nationality. ....... 

./ith ny fellow workor Duvio, who lives in the Poolnansweg, Ensohede, by 
RICKftLJI N* s orders I had to empty about 6 houses belonging to Jews. The furniture 
from these houses was shared out by RICKHANN orao:ig GorMua war victims in 
Ensohede and poor German familioo. ..3 fur as I know RICiLiAITT sunt no furniture 
♦ to Germany.. ..... 

I do not know where RIC K L«NN is living but the nano VREuEN, a place in 
Germany, lus eortainly boon mentioned*" 


..fter it had been read over to and subscribed to by him, ^/itnoos sig¬ 
ned his statement. 

Rough drafu made out and signed. 

ofcd.S.Lofers. 


) 


To this we, the investig:: tors,would add that RICKLJ{N_ wa3 known in 
Ensohede as a fervent "party-man"* He was often seen~’in Ensohede wearing the 
uniform of the S*.**, which consisted of a brown uniform with a red bund on which 
was a swastika 

This statement has been drawn up by us on oath of office at Enschede on 

the 5th June, 1946* 

The investigators, 
sgd. F.G.L.Krabbc 
" B.van dor Kanp. 

NEDERLuNDSCHE P..SSHtf>0025N- on INSTRUMENTS F«HRIEK "NEKAS". 
Hengelo3ohestraat,70, Ensohede. 


Balance Sheet, 24 th July,1941* 


Cash 


• 101,57 

Creditors 


509,27 

Postgiro 


19,75 

Various charges 

500 ,-. 


Debtors 

3*279,61 


Income tax 

__ 3 Jt2A 

503,55 

Bad debts 

_JSaS& 

3# 244 ,61 

Loans: 


Stocks 


14.057,35 

B.j.Menko 

100,-. 


Machinery 

5921*-. 


J. N. Honko 

1.428,55 


Dcpreciaticn_25§8_ 

3.563 

Jac.Henko 

W.7MS 

2.707,40 




Capital 1.1*41# 

12 .717, 0 <i. 





Deposits 

1.128,15 

13.845,19* 





Profit-. 

3.415^ 3.7 

17.261,06. 


PI. 

20.986,25 

Capital 

PI. 



NOTES CM THE 





The ouae Is Complete. 
No defenoe is posaiblo 













C aae No,. *4 54 annexed to I 
0NIIS1) NATIONS JAR C R I M 3 U 0 OMH I i u I 0 N 
N2TIERLAN Jt* CH.IRG ,u .iOAINLT GERlLiN \fj£l GRDCCNAL&. 
Charge Wo. 334 (9-10-46) 


For the use of the Seorota?iat. 


Registered Number. 


Name of aooused, his 
rank and unit, or 
official position. 


Place and dato of 
commission of al¬ 
leged crime. 


Dube of receipt in Georetoriat. 


LOITER, JL jB.R., president of the 
Xring Xpeldoorn, of the N. a.ilA. P. 
Living at 33, Kiddenlaan, Apeldoom. 
Liquidator of a presumably Jewish 
business. Charge has already 
been aooepted by the oommittee. 


Amersfoort. 

August, 1941 to January 1942. 


Number and description 
of crime in war crimes 
list. 

• 

Referencea to rele¬ 
vant provisions cf 
national law 


No. XIV, Comriscatlon of property 
or complicity in. 

No. XIII, Pillage. 

Noth. Penal Code. 

Art. 310, 47, 48. 


SrfCRT STATE l HT CP PACTS 

• r ' ' ' " .1 - J 1 

The aocused entered tho shop of Hartog de Vries, showed letters in 
German purporting to be from the Reiohskomniasar for the Ocoupied Nether¬ 
lands annotnoing the liquidation of ohe shop and oho appointment of the 
man in question as liquidator . The accused then pooicetod the money in 
the till, mode n requisitioning order on complainant's olients for a 
son of money, blocked witness' giro account and from September 1941 to 
January 1942, made a weekly collection of the shop's, takings find the 
amounts received in respect of his requisitioning tJrdor. 


TRANSMITTED DY 


I 


J 












Amersfoort Police. 

Pro-Justitia. 
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Extraot of this statement haa been made in hia own words by the Nether¬ 
lands Representative on the United Nations War Crimes Commission. 

S T ATE if ENT 


submitted by Antoon Spterings, polioo detoctivo, Amersfoort in connection 
with a charge laid boforo the sub-oomoission for the Investigation of Vfa# 
Crimos at Utrecht. 

The investigator interrogated: 

H..RT0G do VRIES . 

ironmonger at Amersfoort, who stated that on 7th August 1941 an unknown 
man entered his shop and said that hi3 name was A.E.R. L0TT2R, that he 
lived in Apeldoorn, that ho was the president of tho luring Apeldoom of 
the N. U.C.4..P. and that he oome in the name of the Reiohskommissar for the 
Occupied Netherlands. He then produced two letters written in Gorman, ono 
saying that witness' business was liquidated and the other, that A.E.R. 
LOTTER had been appointed liquidator by the Reiohskoramissar. Witness then 
had to count up the money in the till which amounted to P.830,70 and this 
the accused put in his pocket. The latter then wrote down a sun of F.2539*46 
to bo claimed in his mane from witness' olionta, and took an inventory of 
stooks in the shop. He also announced that he would fetch each week the 
sum rooeived in the shop. Accused then went 6o the Amersfoort post offico 
where, as witness was informed, ho blocked his giro account of P.403,90. 

Prom 4th September to 9th January 1942 inclusive, LETTER appeared in 
witness' shop praotioally once every week to fetch the shop's takings and 
the sums received in rospect of the requisioning. Each time he gave a 
receipt signed by himself, which reedipts witness deposited with Notary 
S. van t'Eind, ^.mersfoort. 

The investigator adds that on enquiry at the notary's office ho was 
shown reooipts totalling F. 14744,32 signed by «,.E.R. LWTTER, being for 
monies received by him from tho liquidated ironmongery of Hartog de Vries. 

Regarding tho blocked giro account, tho post offioo official concerned 
J stated th*t nothing was known of this in amersfoort, but that tho Central 
Giro offioo at The Hague might be able to givo some information. 

The statement was concluded and signed on his oath of offico by the 
investigator at ,unorafoort on 20th June, 1946. 


NOTE S ON TH E C..SS 

The case is complete. 

No defence seems possible. 











( l 
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8th Novenfcer, 1946. 

UNITED NATIONS WAR CRIMES COMMISSION. 
COMMITTEE III. 

Denunciation as a War Crime. 


Conmittee I, in its meeting held on 7th November 1946, 
referred to Committee HI the question to what extent 
denunciation should be regarded as a war crime in International 
Law. 
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The Charter of the International Militaxy Tribunal mentions warfare 
at sea in its Article 6(b) only by saying that violations of the laws or 
customs of war shall lnolude, but not be limited to, murder or Ill- 
treatment of persons on the seas. 


Die Indictment also does not go into detail when dealing with war 
crimes ooraaitted on tho High Seas, In Count 3, "murder and ill- 
treatment of civilian populations of or in oooupied territory or on the 
high seas " is oontainod under the hooding "A" (page 14 of Comnand Paper 
5696 ). 


Tho Indiotment soys of tho defendant Boeder that he authorized, 
directed ard participated in tho war crimes sot forth in Count 3, 
including particularly war orlmos arising out of soa warfaro. (p.i*0 of 
Comnand Paper 6696). 


Tho def enda nt Doonitz is charged in tho Indictment with having 
authorized, dhuotod and participated in tho war orlmos sot forth in 
Count 3 of tho Indiotnjont particularly crime a against persons and 
property on the high adaSy^ihiil 4 -' 


O 


II. Crimes committed on the High Seas in tho General Part of tho Judgment. 


The General port of the judgment doos not contain specific 
observations on war crimes oocnittod on tho high seas. The Judgment 
refers on pp. 16887 and 16925 to the text of Art.6(b) of tho Charter 
whioh has boon quoted in paragraph I of this paper. 


The Tribunal’s opinion on questions of sea warfaro is therefore 
only to be found in tho Judgment on the dofendonts Doonitz, (pp.17023 
et soq), and Racdor, (pp.17031 ot ooq). 


III. The Defendant Doenltz. His alleged implication in the coacon 
plan and conspiracy and his part in the Wire against peace. 


Doonitz was indicted on Counts 1 (conspiracy), 2 (crimes against 
poace) and 3 (war crimes). Tho Tribunal found him not guilty on 
Count 1 of tho Indictment and guilty of Counts 2 and 3* 


With regard to his alleged responsibility for the oonmon plan and 
conspiracy and with regard to his port in tho crime against peace, the 
Tribunal statod on p.17023: 

” Although Doonitz built and trained tho Goman U-Boat arm, the 
evidence does not show ho was privy to the conspiracy to wage aggres¬ 
sive v/ars or that he prepared and initiated such vxvrs. He was a line 
officer performing strictly tactloal dutios. He was not present at 
tho important conferences whon plans for aggressive wars ware 
announced, and there is no evidence he vaos informed about the decisions 
reached thore. Doonitz did-V-JwcMevor^^go aggressive war ^ftthln^the 
meaning of that v/ord as used by the Char'fco¥£"*’‘ Subiilfl3? , iTO*wKWare Wish 
began inmodiatoly upon tho outbroak of v/ar, was fully co-ordinated with 
tho othor branches of tho Wohmacht. It is cloar that hiB U-boats, 
few in number at the time, wore fully prepared to wago war. 

It is true that until his appointment in January 1943» as 
Conmander-in-Chie f ho was not an "Oberbofohlshabor". But this 
statement underestimates tho importance of Doenitz’ position. Ho 
was no more Arty or division cormandor. Tho U-boat arm was the 
principle part of tho Gorman fleet and Doonitz was its loader. The 
High Seas fleet made a few minor, if spectacular, raids during the early 
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years of tho war but tho roal damage to the enoray -,vas done almost 
exclusively by his submarines as the millions of tons of allied and 
neutral shipping sunk wi,ll tostify. Doenits was sololy in ohaxgo of 
this warfare, 2foo Naval War Command reserved for itself only the 
decision as to the number of submarine's in eaoh area. In the invasion 
of Norway, for examplo, Doenitz made reconmendations in October 1939 as 
to submarine bases, which he claims ware no more than a staff study, and 
in March 1940, he made out the operational orders for tho supporting 
U-boats, as discussed elsewhere in this Judgment, 

Biat his importance to the Gorman war effort was so regarded is 
eloquently proved by Raeder's recommendation of Doenitz as his successor 
and his appointment by Hitler on 30 January 1943 as Conmander-in-Chief 
of the Navy, Hitlor too, knew that submarine warfare was the essential 
part of Germany's naval warfare. 

Prom January 1943, Doenitz was consulted almost continuously by 
Hitler, Hie evidence was that they conferred on naval problems about 
120 times during the course of the war. 

As late as April 1945 when he admits he knew tho struggle was 
hopeless, Doonitz as its Comandor-in-Chiof urged the Navy to continue 
its fight. On 1 May 1945 ho booane tho Head af State and as suoh 
ordorod the Wehrmacht to continue its war in tho East, until capitulation 
on 9 May 1945, Doonitz oxplainod that his reason for these orders was 
to insure that the German c ivilian population might be evacuated and the 
Arny might make on orderly retreat from tho East, 

In the view of tho Tribunal, the ovidenoo 3hows that Doonitz was 
active in waging aggressive war, " 

I V, Doenitz. His implication in war crimes. 

The following is said with regard to Doonitz* part in the commission 
of war crimest 

" Doenitz is charged with waging unrestricted submarine warfare 
oontrary to the Naval ftrotocol of 1936, to which Germany acceded, and 
which reaffirmed the rules of submarine warfare laid down in the London 
Naval Agreement of 1930, 

The prosecution has submitted that on 3 September 1939* the German 
U-boat arm began to wage unrestricted submarine warfare upon all merchant 
ships, whether onony or neutral, cynically disregarding tho Protocol; and 
that a calculated effort was made throughout the war to disguise this 
praotice by making hypocritical references to international law and 
supposed violations by tho Allios, 

Doenitz insists that at all tiraos tho Navy remainod within tho 
confines of international law and of tho Protoool. Ho tostifiod that 
when the war began, tho guide to submarine warfare was the Gorman Prize 
Ordinance token almost literally from tho Protocol, that pursuant to th^ 
Gorman view, ho ordorod submarines to attack all merchant ships in 
convoy, and all that rofusod to stop or used thoir radio upon sighting 
a submarine. When his reports indicated that British merchant ships 
wore being usod to give information by wireless, were being armed and 
wore attacking submarines on sight, ho ordered his submarines on 17 
Octobor 1939 to attack all enony norchant ships without warning on the 
ground that resistanoo was to be cxpoctod, Ordors already had been 
issued on 21 September 1939 to attack all ships, including neutrals, 
sailing at night without lights in the English Channel, 


On 24-th November 1939, the German Government issued a warning to 
neutral shipping that, owing to tlie frequent engagements taking place 
in the waters around the British Isles and the French Coast between 
U-boats and Allied merchant ships which were armed and had instructions 
to use those arm3 as well as to ram U-boats, the safety of neutral 
ships in those waters oould no longer be taken for granted. On the 
first of January, 1940, the German U-boat command, noting on tho instruc¬ 
tions of Hitler, ordered U-boats to attack all Greek merchant ships in 
the zone surrounding the British Isles which vrcxs banned by the United 
States to its own ships and also merchant ships of every nationality in 
the limited area of the Bristol Channel, Five days later a further 
order was given to U-boats to "make immediately unrestricted use of 
weapons against all ships" in an area of the North Sea, tho limits of 
which were defined. Finally on the 18th January, 1940, the U-boata 
were authorized to sink, without warning, all ships "in thoso writers 
near tho eneny coasts in v/hich tho uso of mines can bo pretondod". 
Exooptions wore to be made in tho casos of Unitod States, Italian, 

Japanese and Soviet ships, 

• 

Shortly after tho outbreak of war tho British Admiralty, in 
accordance with tho Handbook of Instructions of 1938 to the merchant 
navy, amnod its merchant vessels, in raary casos conveyed them with armed 
escort, gave orders to send position reports upon sighting submarines, 
thus integrating merchant vessels into tho warning notwork of naval 
intelligonco. On 1st Octobor 1939, tho British Admiralty announced 
Eritish merchant Bhips had boon ordored to ram U-boats if possiblo. 

In the actual circumstances of this case, tho Tribunal is not 
prepared to hold Doonitz guilty for his conduot of submarino warfare 
against British armed merchant ships. 

However, tho proclamation of operational zones and the sinking of 
neutral merchant vessels whioh ontor those zones presents a different 
question. This practico was employed in tho V7or of 1914-1918 by 
Germany and adopted in retaliation by Great Britain. The Washington 
conference of 1922, tho London Naval Agroomont of 1930 and the Protocol 
of 1936 wore entered into with full knowledgo that such zonos had been 
employed in tho First World War, Yot tho Protocol raodo no excoption 1 
far operational zones. The order of Doonitz to sink neutral ships 
without warning whon found within thoso zones was, therefore, in tho 
opinion of tho Tribunal, a violation of tho protocol. 

It is also assorted that tho Gorman U-boat arm not only did not 
carry out the warning and resouo provisions of the Protoool but that 
Doonitz deliberately ordered tho killing of survivors of shipwrecked 
vossols. Whether onony or noutral. The prosecution has introduced 
muoh ovidenco surrounding two orders of Doenitz, War Ordor No,154, 
issuBd in 1939, and tho so-called "Laconia" ardor of 1942, 3ho defence 
argues that thoso orders and tho evidence supporting them do not show 
suoh a policy and introduced much ovidenco to the contrary. The 
Tribunal is of the opinion that tho ovidenco doos not establish ?/ith 
the oertainty required that Dconitz deliberately ordered tho killing 
of shipwrecked survivors. Tho ordors wore undoubtedly ambiguous, and 
doserve tho strongest oonsuro. 

The ovidenco further shows that tho resouo provisions wore not 
carried out and that tho dofondant ordored that they should not be 
corriod out. Theargument of the dofonco is that the security of tho 
submarino is, os tho first rule of the sea, paramount to roscuo and 
that the development of aircraft mado roscuo impossible. This :nny bo 
so, but tho Protocol is oxplicit. If tho cor nonflor cannot roscuo, 











thon under its terms ho oannot sink a morohont voaaol and should allow 
it to pass harmless before his periscope. Those ardors, then, prove 
Doenitz is guilty of a violation cf the Protocol. 

In view of all of tho facts proved and in particular of an order 
of the British Admiralty announced on tho 8 May 1%0, according to 
which all vessels should be sunk at night in the Skagerrak, and the 
answers to interrogatories by Admiral NimLtz stating that unrestricted 
submarine warfare was oarrlod on in the Pacific Ocean by the United 
States fTom the first day that nation entered the war, tho sentenoe of 
Doenitz is not assessed on the ground of his breaches of tho international 
lav/ of submarine warforo, 

Doenitz was also charged with responsibility for Hitler's Cbramando 
Order of 18 Octobor 1942. Doenitz admitted he received and knew of the 
order when ho was Flog Officer of U-boats, but disclaimed responsibility. 

He points out that the order by its oxpress toms excluded men oapturod 
in naval warfare, that the Navy had no territorial commands on land, and 
that submarine ccrmanders would never oncountor comondos. 

In one instance, when ho was Commandor-in-Chief of the Navy, in 1943* 
the marchers of an allied motor torpodo boat wore oapturod by German Naval 
Forces. They were interrogated for intelligence purposes on behalf of 
tho local admiral, and then turned ovor by his order to tho SDand shot* 
Doenitz said that if they were captured by tho Navy thoir execution was a 
violation of the conmando order, that tho execution was not announced In 
the Wohrmaoht com unique, and that he was never informed of the inoidont* 

Ha pointed out that the admiral in question was not in his ohoin of 
command, but was subordinate to the airy general in conmand of the Norway 
occupation. But Doenitz permitted tho order to remain in full force when 
ho become conroander-in-chiof, and to that extent ho is responsible* 

In a conference of 11 December 1944, Doenitz said: "12,000 concentra¬ 
tion camp prisoners will be employed in tho shipyards as additional labour." 
At this time, Doenitz had no jurisdiction ovor shipyard construction, and 
olaims that this was merely a suggestion at tho meeting that the responsible 
officials do something about the production of ships, that he took no steps 
to get these workers sinoo it was not a matter for his jurisdiction and 
that he does not know whether they wero ovor procured. He admits he knew 
of concentration camps. A man in his position must necessarily have known 
that citizons of occi^iod countries in large mxibers were confined in the 
concentration aonpa. 

In 1945, Hitler requested tho opinion of Jodi and Doenitz whether tho 
Genova Convention should be denouncod. The notes of the meeting between 
the two military leadors on 20 February 1945 show that Doenitz expressed 
his view that the disadvantages of suoh on aotion outweighed tho advantages* 
Tho suranary of Doenitz' attitude shown in the notes taken by an officer, 
included tho following sentoncet 

" It would bo bettor to carry out tho measures considered 

necessary without warning, and at all coats to savo face with tho 

outer world, " 

The prosecution insisted that "tho measures" referred to meant 
tho Convention should not bo denounced, but should bo broken at will* 

The defence explanation is that Hitler wanted to brook the Convention 
for two reasons: to take away from Gorman troops tho protection of tho 
Convention, thus preventing them from continuing to surrender in large 
groups to tho British and Americans; and also to pomit reprisals against 
Allied prisoners of wnr bocauso of Allied bombing raids* Doenitz claims 
that what ho meant by "measuros" vroru disciplinoiy neasuros against 
Gerimn troops to prevent then from surrendering, and that his w>rds had 










- 6 - 


no reference to ne as urea against the Allies; moreover that this was 
merely a suggestion, and that in any event, no suoh measures were ever 
taken, either against Allies or Germans. The Tribunal, however, does 
not believe this explanation. The Genova Convention was not, however, 
donounood l?y Germany. The defenoe has introduced several affidavits 
to prove that British naval prisoners of war in cemps under Doenitz* 
Jurisdiction wore treated Striotly according to tho Convention, and the 
Tribunal takes this fact into consideration, regarding it os a 
mitigating oiroumstanoe. " 

V, Analysis of the Judgment against Doonitg. 

'Prom the text as reproduced in paragraphs HI and IV of this paper, 
it appears that Doenitz was acquitted of the charge of being a partici¬ 
pant in the criminal conspiracy to wage aggressive war (Count 1) and 
that he was also found not guilty of having planned, prepared or 
initiated aggrossive war. His implication in the crime against peaoe 
waB only his part in the waging of a war of aggression for the initiation 
of which he has not been Touria responsible. 

With respect to Doenitz' implication in war crimes, we must distin¬ 
guish the following different questions dealt with in the Judgment. 

(a) The unrestricted submarine warfare in its applicationt) British 
armed merchant ships. Here Doenitz was found not guilty, (see below, 
paragraph Yt.) 

(b) The proclamation of operational zones and the application of unres¬ 
tricted submarine warfare by sinking neutral merohont vessols. Here 
Doenitz was found guilty, but no punishment was awarded for this 
offenoe. (See below, paragraphVII). 

(o) The allegation that Doenitz deliberately ordered the killing of 
survivors of ship-wreoked vessels, Horo Doenitz was found not guilty, 
(See below, paragraph VIII). 

(d) The diarogard of resoue provisions. Here Doenitz was found guilty, 
but no punishmont was awarded for this offonoo. (Soo below, paragraph IX). 

(e) Doenitz* responsibility for Hitler's Commando Order of 18th Octobei 
1942. 

(f) Doenitz* implication in tho use of concentration oamp labour. 

(g) Doenitz* responsibility for violations of tho Prisoner of War 
Convention. 

With rospoot to the facts under (e), (f) and (g), which have no 
boaring on the law of sea warfare, Doenitz was found guilty in a more 
or loss remote way. 

VI. Doenitz* responsibility for tho application of unrestricted 
Submarine warfare in its opplioation to Britisj^jogned merchant ships. 

Oppenhoim-Lautorpaoht say, in "International Law", 6th (rovisod) 
Edition, 1944, Volume 2, paragraph 181(a), on pp.362 et seq., on 
defensively armed merohont vessels, tne following: 

'* In 1913 the British Admiralty announced that in tho event of war 
it was their intention to supply British merchant vossols with guns and 
ammunition for the purpose of defending themselves, thus reviving the 
former praotico by whloh morohant vessels always carried defensive 
armament. In makirg that announcement tho British Government insiatod 
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on the clear distinction between converted, armed merchant oruisers and 
dofonaively armed merchantmen, Aie methods of submarine warfare 
adopted by the Central Powers in the World War oolled for the execution 
of this policy, and accordingly it beoame the practice of the Allied 
Powers in that war to arm their merchant vessels defensively and so 
enable them moro offootivoly to exeroise their right, as above stated, 
of resisting attack by force. An overwhelming weight of authority 
recognised that thoir dofonsivo armament in no way altered the legal 
status of these vessels* 


At the same time, it is clear that the arming of merohont vessels 
raises problems of substantial difficulty. In the first place, it is 
not easy to draw a lino of distinction botween defensive and offensive 
acts, Secordly, tho encouragement of even defensive hostilities on 
the part of privato vessels is frought with danger inasmuch as it 
threatens to undermine the abolition of privateering by the Declaration 
of Paris of 1856 botwoon corandssionod and non-comnissionod vessels* 
Thirdly, the fact that a merchantman is armed and that she is entitled 
to resist actual or ontioipatod attack makes it impossible for enemy 
submarines to exorcise their right of visit and oapture in accordance 
with International Law without running the risk of destruction by the 
superior armament of tho merchant vessel or by beit^ raraned by her. 


It has boon rightly suggested that tho obvious consequence of the 
inability of submarines to exaroiso tho customary rights of visit and 
oapture in relation to defensively armed merchantmen in accordance with 
International Law is abstention from activities prohibited by the law, 
Tho novelty of a weapon does not by itsolf carry with it a legitimate 
claim to a change in the existing rulos of war. The same principle 
applies with regard to oapture and attack by aircraft in relation to 
merchantmen, " 


As statod by Oppenhoim-Lautorpacht, "an overwhelming weight of 
authority recognized that tho defonsivo armaments of merchant vessels 
in no way altered their legal status", It appears that the Tribunal 

did not follow this weight of authority, and prooeoded on Iho basis 
that the British merchantmen which were aimed or which were oonvoyed 
with armod escort or which hod received orders to send position reports 
upon sighting submarines, and had thus been integrated into tho network 
of Naval Intelligent and had been ordered to ram U-boats if possible, 
had thereby lost thoir status as merchantmen and did not partake of the 
protection afforded by customary and conventional International Law to 
merchant vossels, their passengers, crows and papers. The controversy 
whioh existod on this point appears to have been solved by tho Tribunal 
in favour of tho greater freedom of action of submarines. 


Doenltz was accordingly found not guilty for his oonduot of 
submarine warfare against British armed merchant ships* 


VIE. Doenitz 1 responsibility for the aroolamatlon of operational zones and 
tho application of unrestricted submarine warfare by sinking noutr~ 
merchant vesselsT 


The Tribunal pointed out that the proclamation of operational 
zones and the sinking of neutral merchant vessols which entered 
those zones, presented a question different from tie conduct of 
submarine warfare against British (i*o* from the German point of view, 
enemy) armod merchant ships. The Tribunal recalled that this practice 
was employed In the war of 1914-1918 By Germany, and adopted in 
retaliation by Groat Britain, It roferred to throe international 
documents whion must now be examined in greater dotail: 
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(a) The Washington Treat/ of 6th February 1922 (Coomand Paper 1627). 

(b) The International Treaty foot* the Limitation and Reduction of Naval 
Armaments, dated London 22nd April 1930, (Ceranand Paper 3758), 

(o) !ftie London Protocol relating to the Rules of Submarine Warfare of 
6th November 1936, (Command Paper 5302), 

(a) The Washington Treaty, 

The Washington Treaty which was signed by the United States of 
Amerioa, the British Empire, Franoe, Italy and Japan, but never ratified, 
was concluded in the desire "to make more effective t he rules adopted by 
oivilized nations for the protection of the lives of neutrals and non- 
combatants at sea, at time of war.” 

Bie abortive Treaty contained, inter alia, the following provisions: 


" Article I, 

The Signatory Powers declare that among the rules adopted by 
oivilised nations for the protection of the lives of neutrals and non- 
oonbatants at sea in time of war, the following are to be doemed an 
established part of international law:- 

1, A merchant vessel oust be ordered to submit to visit and 
search to determine its character before it can be seised. 



A merchant vessel must not be attacked unless it refuse to 
submit to visit and search after warning, or to proceed as directed 
after sod sure. 


A merchant vessel must not be destroyed unless the orew and 
««fien 3 ero have been first placed in safety* 

2, Belligerent submarines arc not under any oiroumstanoes exempt 
from the universal rules above stated; and if a submarine oannot capture 
a merchant vessel in oonformity with these rules the existing law cf 
nations requires it to desist from attack and from seizure and to permit 
tho merchant vossol to prooeed unmolested, 

Artiole II, 

Tho Signatory Powers invite all other oivilized Powers to express 
their assent to tho foregoing statement of established law so that 
there may bo a clear public understanding throughout the world of the 
standards of oonduot by whioh the publio opinion of the world is to 
pass Judgment upon future belligerents, 

Artiole in. 

The Signatory Powers, desiring to ensure the enforoomont of the 
humane rules of oxisting law declared by thorn with respeot to attacks 
upon and the seizure and destruction cf morohant ships, further deolaro 
that any person in the service of any Power who shall violate any of 
those rules, whetaer or not such person is under orders of a govern¬ 
mental superior, s hall bo deemed to have violated the laws of war and 
shall be liable to trial and punishment as if for an oot of piraoy and 
moy bo brought to trial before the civil or military authorities of ary 
Power within the jurisdiction of whioh he may be found. 


/ 







Article IV. 


3ho Signatory Powora rocogniae the practioal impossibility of 
using submarines aa commerce dostroyors without violating, as they were 
violated in the rocont war of 1914 - 1918 , the requirements universally 
accepted by civilised nations fa* the protection of the lives of neutrals i 
and non-coni)atants, and to the end that the prohibition of the use of 
submarines as ccmnerce dostroyers shall be universally accepted as a part 
of the law of nations they now accept that prohibition as henceforth 
binding as betwoon themselves and they invito all other nations to 
adhere thereto, " 

The work, "The International Law of the Soa", by Higgins and Colombos 
contains, inter alia, in paragraph 418, the comment that the Treaty re¬ 
affirmed a principle for whioh Great Britain and her allios stood during 
the late war (the war of 1914 - 1918 ), namely, tho maintenance of the rule 
of International Law forbidding tho sinking of merchant ships on sight, 
whether such ships be eneny or neutral, and requiring that crews and 
passongors be placed in safety if the vessel is destroyed owing to 
unavoidable circumstances. This rule had never in tho past been 
violated by any State till the German submarine campaign (of the 1914- 
1918 war) began, 

(b) The London Naval Treaty of 1930, 

The London Naval Treaty of 1930 betweon the United States, Great 
Britain, the British Dominions and India, France, Italy and Japan, contains 
in its Fart IV, the provision of Art,22 wbioh reads as follows: 

" Article 22, 

The following are accepted as established rules of International 

Law: 


(1) In their action with regard to merchant Bhips, submarines must 
conform to the rules of International Law to which surface vessels are 
subjeot, 

(2) In particular, excopt in tho case of porslstont refusal to stop 
on boing duly summoned, or of activo resistance to visit or search, a 
warship, whether surface vessel or submarine, may not sink or render 
incapable of navigation a merchant vessol without having first placed 
passongors, crow and ship's papers in a place of safety. For this 
purpose, the ship's boats are not regarded as a place of safety unless 
tho safety of the passengers and crew is assured, in the existing sea 
and weather conditions, by the proximity of land, or the presence of 
another vessel which is in a position to take them on board, 

Tho High Contracting Parties invite all othor Powers to oxpross 
their assont to tho above rules, " 

friis part of tho Treaty must, as Oppenheim-Lauterpacht pointed out, 
bo deemed to bo declaratory of International Law as it existed prior to 
its conclusion. It was laid down in Part V (Art.23) that Part IV, tho 
text of which has just been quoted, shall remain in force .vithout limit 
of time, 

.accordingly, when the Treaty of 1930 was allowed to oxpire on 31st 
December 1936, its Part IV remained binding upon the par ties. However, 
with a view to enlarging the number of States expressly accepting tho 
obligations in question, the United States, Great Britain, the British 
Dominions and India, France, Italy and Japan signed, on 6 th November 
1936 , tho Protocol incorporating vorbatim the provisions of Fart IV of 
the W30 Naval Treaty relating to submarines. 











According to Higgins-Colonbos, l.o. f paragraph 420, 48 States, 
including Germany, Italy and Japan, had adhered to the London Protocol 
of 6th November 1936, by the end of August 1939. The rules expressed 

in Art.22 of the 1930 Treaty haring been enbodied in the London Protocol 
of 1936, constituted, therefore, immediately before tte outbreak of the 
Second World War, conventional international law agreed to by almost all 
seafaring nations. 

Mention should, in this connection, also be made of the Internationa. 
Agreement for Collective Measures against Bratical Attacks in the 
Mediterranean by Submarines, oonoltkted at Nyon 0 n 14 th September 1937, 

(the ao-oallod %on Agreement. Cmd.5568). In the Preamble to this 
Agreement, which concerned attooks by submarines against merchant 
vessels in the course of tho Spanish civil war, the provisions of the 
Naval Treaty of 1930 and of the London Protoool of 1936 were referred 
to, in effeot, as declaratory of International Lav/. (Opponheim-Lautorpacht, 
II, page 381, Note 1). The Preamble to the Nyon Agreement, speaks of 
attooks which "are violations of the rules of International Law referred 
to in Part IV of the Troaty of London of 22nd April 1930, with regard to 
the sinking of merchant ships and constitute aots contrary to the most 
olomontary dictates of humanity, whloh should be Justly treated as aots 
of piracy. " 

Die Tribunal proceeded on the basis of these rules forming part 
of valid International Law, but only as far as neutral ships wore the 
victims of illegal attacks. Therefore the Tribunal found that the order 
of Doenitz to sink noutral ships without warning when found within the 
operational zones, was a violation of the Protocol* 

Althougi the Court assorted the further existence of this rule as 
far as neutral merchantmen v/ere concerned, it considered them only, as 
it vrere, as a lex imperfoota . Die Tribunal found Doenitz guilty of this 
violation, but it stated with regard to it, that the sentence on Doenitz 
was not assessod on the ground of his breaohes of the International Law 
of submarine warfare. 

o 


With regard to tho assertions by the Prosecution that Doenitz 
deliberately ordered the killing of survivors of ship-wrookod vessels, 
both onomy and neutral, the Tribunal exprossed the opinion that the 
ovidonoo did not establish with the oortainty roquirod, that Doenitz 
deliberately ordered the killing of shipwrooked survivors. His orders 
Y/ero, howovor, undoubtedly anbiguous and deserved tho strongest censure. 
It appears that Doenitz was, in offoct, ocquittod of this part of the 
accusation. 


VIH Die allegation that Doeni 
killing of survivors o£ s 


tz deliberately ordered tho 
hip-wrecked vessels. 


IX. Disregard of the Resouo Provisions. 

Undor the London Troaty and undor tho London Protoool, a warship, 
whether surface vossol or submarine, may not sink or render incapable 
of navigation, a merchant vessol v/ithout having first placed passongers, 
crew and ship's papers in a place of safety. An exception is mado only 
in tho cose of persistent rofusal to stop on boing duly sumnonod or of 
active resistenoe to visit or scoroh. Porthe purpose of this provision, 
the ship's boats aro not regardod as a place of safety unless the safety 
of tho passengers and arew is assured, in oidsting sea and weather 
conditions by tho proximity of land, or tho presence of another veosol 
which is in a position to toko thorn on board. 
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Tho ovidonco showed that the reacuo provisions of tte London 
Protocol wore not carried out and that the defendant Doonitz ordered 
that they should not bo carried out. The argument of the defonce was 
that the security of the submarine was, as the first rule of the sea, 
paramount to roscuc, and that tho development of aircraft made rescue 
impossible. 

To this the Court replied that this might be so, but tho Protocol 
was explioit, If tho oommander could not roscue, then, under its torma. 
ho could not sink a merchant vesaol, and should allow it to P &33 unharmed 
before his poriscopo. The opinion adopted by the Court, is therefore 
in lino with what has been quoted above from Oppenheim-Lautorpacht, 
paragraph 181(a), which is to the effoct that "it has been rightly 
suggested that tho obvious consoquencos of tho inability of submarines 
to exorcise tho customary rights in accordance with International Law, 
is abstention from aotivitios prohibited by the law". 


Thi3 order, tho Court continued, then proved Doonitz guilty of a 
violation of the Protocol. 


But also with regard to this violation by Doenitz of the rules of 
International Lav/, the Court, though it found Doenitz guilty, stated 
that his sentenco was not assessed on tho ground of his breaches of 
tho International Law of Submarino warfare. This conclusion was based 
on till tho facts proved and, in particular, on an order of the British 
Admiralty announced on 8th May 1%0, according to whioh all vessels 
should be sunk on sight(*0 in tho Skegorrak and the answors to 
interrogatories by Admiral Nimitz stating that unrestricted submarine 
warfare was carried on in the Pacific Ocean by the United States from 
tho first day that nation entered tho war. 


X. Doenitz 1 responsibility for tho Commando Order for the uso of 
Concentration Comp labour, and for violations of the Prisoner 
of War Convention. 


These! charges, dealt with in tho Judgment against Doonitz, do not 
concern tho law of 3ca warfare, and are therefore outsido the scope of 
this puper. 

XI. An attempt at establishing tho principles on which tho Court acted. 


It will be 3con that with regard to the unrostrictod submarino 
warfaro against British armed merchant ships, (Supra, V(a) and VI), 
the Tribunal came to the conclusion that Doenitz had not committed an 
offence at all. 


With regard to tho IToclamation of operational zones, and tho 
application of unrestricted submarino warfare to neutral vessels, and 
with respect to the disregard of the rescue provisions of tho London 
Protocol, (supra V(b) and (d) and paragraphs VII and IX), the Tribunal 
found Doonitz guilty, but imposod no sentence on him* 

As all those activities, both against British merchant vessels 
and against noutral merchant ships, wero technically violations nf tho 
laws as laid down in tho London Protocol, it is important to find out 
tho principle on which the Tribunal acted when acquitting Doonitz 
entirely in tho case where British ships were the victims, and when 
abstaining from imposing the penalty whore tho victims wore neutral 
merchantmen. 


(x) Tho copy of tho transoript available to this Secretariat soys 
"at night", but probably tho correct meaning is "at sight", 
as contained in tho text of this papor. 
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In the caao of British armed merchantmen, the Tribunal appoars to 
have basod its .judgment on the consideration that in boing not only 
defensively armed and convoyed by armed escort, but having aocopted 
orders to send position roperts upon sighting submarines and to ram 
U-boats if possible, the British armed merchantmen hod ooaaod, for the 
purposos of naval warfare, to be merchant ships and had become parts of 
the British bolligeront naval forces. 

As far as the second problem is conoornod, namely that the ®oUrt 
abstained from imposing penalties for what it established to bo 
violations of tho laws of sea warfare, the Tribunal referrod to the 
foot thrt similar practices luad been adopted by the British and American 

na 

With regard no the idoption of similar praotioes by the British and 
American navies, the following has boon stated by Higgins-Colombos, 
paragraph 437: 

,! In spite of her signature of tho London Protocol, Germany, in 
Soptombor 1939 proelajjaod a German naval submarine campaign concentrated 
upon "the blockade of England 1 ", whioh went beyond anything attonptod 
during tho unrestricted submarine v/arforo of 1917-1918, The Gorman 
Government had in advance made up .its mind to rosort to an indiaorlminato 
attack upon all shipping v/hat.soever and as a result had placed German 
submarines in position before tho outbreak of the war. 

Its broach of the obligation to whioh it had solemnly subscribed 
was therefore quite flagrant and duiborate, and its example was after¬ 
wards followed by tho two other timbers of the I'Axis' 1 allionoo, Italy 
and Japan, As a rotolintory measure, Great Britain and tho United 
States also employed their submarines in 1942 fpr the destruction of 
enemy merchant vessels carrying supplies ond munition^ of war, but only 
after ail their protects against tho barbarous methods adopted by their 
enemies had proved unavailing, " 

Ac the exhibits of tho Nuremberg trial, particularly tho answers to 
interrogatories by Admixed Nunitz, aro not available at the present 
nonwr.t, it is not possible tc rrrivo at a fined conclusion, with rogord 
to tiuj prirwiplo on which tlio Court ootod. If tho statement by Higgins- 
Colombos is correct, and Great Britain and the United States employed 
their submarines for tho destruction of enoiiy merchant vosboIs only 
after all their protostn against tho barbarous methods adopted by tho 
enemy had been Unavailing, as a retaliatory measure, tho following 
problem arises: tiv adoption of measures which 
otherwise would be illegal, is legitimate when those mBasuros aro 
adopted as legitimate reprisals, Tho position then is that an act 
done by the side which initiated the illegal warforo is illegal, and 
is, us a reprisal, not illogal whon applied by the other belligerent. 

If, on tho other hand, the ativitieu by tho British and United States 
navies wore not reprisals, but in tho opinion of the Tribunal, 
illegitimate acts, tr,un. in strict theory, thoro was still less reason 
to abstain from enforcing i penalty, lho perpetrator of a crime A. 
is not oxoused by the, fact that another perpetrator B has ooniaitted the 
same act. - ' 

Tiin is not to imply that the result at which the Tribunal has 
arrived does not represent a just and appropriate decision. It is, 
on the contrary, a case where a disregard for technicalities and tho 
avoidance cf applying merely theoretical conclusions to practical 
facts, load to a higher justice than a mechanical application of legal 
principles would do, 

(x) It should be borne in mind that the victims ware neutral vessels and 
towards them at least, tho disregard of valid provisions even by both 
belligerents would not make an illegal act legitimate. 










Mention should bo rando in this oonneotion at an opinion oxprussed 
by Profossor Lautorpaoht in his article "The law of nations and tho 
punishment of war crimes", in tho British Year Book of International 
Law, 194U, on page 77* Professor Lautorpaoht writes: 

" Moreover, there is room for the view that if tho victorious 
belligerent has himself, in pursuance of reprisals, set asido 
international law in a particular sphere, he cannot properly mako such 
acts on the part of his opponent the subject of prosecution for a war 
crira." 

X3H Boeder. His implication in crimes aAaiat peruse. 

The Tribunal stated with regard to Boeder's implication in crimea 
against peaoe, the following, (p,17031): 

" In the 15 years ho comanded it, Boeder built and dirooted tho 
German Navy; he accepts full responsibility until retirement in 1943. 

He admits the Navy violated the Versailles Treaty, insisting it was "a 
matter of honour for every man" to do so, and alleges that the 
violations were for the most part minor, and Germany built loss than 
her allowable strength. These violations, as well as those of the 
Anglo-Gorman Naval Agreement of 1935, have already been discussed 
elsowhere in this Judgment, 

Baeder received the directive of 24 Juno 1937 from von Bloriborg 
requiring special preparations for war against Austria, He was ono of 
the five leaders present at the Hoszbaoh Conference of 5 November 1937, 

He claims Hitler merely wished by this conference to spur tho Army to 
faster rearmament, insists ho believed tho questions of Austria and 
Czechoslovakia would bo settled pcaoefully, as they were, and points to 
tho new naval treaty with England which had just been signed. Ho 
reooivod no ordors to speod construction of U-boats, indicating that 
Hitler was not planning war. 

Raodor received directives on "Pall Gm»n* and the directive* on 
"Pall Woiss" beginning with that of 3 April 19J9{ tho letter direct®# 
the Navy to support the Army by intervention from the sea. Ho was 
Iso one of the few ohiof leadors present at the meeting of 23 May 1939* 

He attended the Oborsalzburg ^^efing of 22 August 19^9* 

The conooption of the Invasion of Norway first aroso in the mind 
of Boeder and not that of Hitler, Despite Hitler's desiro, as shown 
by his directive of October 1939, to keep Scandinavia neutral, the 
Navy examined the advantages of naval bases thero ats oarly as October, 
Admiral Karls originally suggested to Boeder the desirable aspect of 
bases in Norway, A questionnaire, dated 3 October 1939, which sought 
ocnmsnts on tho desirability of such bases, was circulated within SKL. 

On 10 October Baeder discussed the natter with Hitler; his War Diary 
entry for that day says Hitler intended to give the matter consideration. 

A few months later Hitler talked to Baoder, Quisling, Keitel and Jodi; 

CKW began its planning and the Naval War Staff worked with CKW staff 
officers, Boeder received Keitel's directive tor Norway on 27 January 
1940 and tho subsequent directive of 1 March, signed by Hitlor, 

Baeder defends his actions on the ground it was a move to forestall 
tho British, It is not neoessary again to dlaouss this defence, which 
tno Tribunal have heretofore treated in some detail, concluding that 
Germany's invasion of Norway and Donmark was aggressive war. In a letter 
to the Navy, Boeder said: "flie operations of the Navy in tie occupation 
of Norway will for all time romaiD the great contribution of tho Navy 
to this war, " 












Raeder received tho dirootivcs, including the innumefBle post¬ 
ponements, for the attack in tho West, In a mooting of 18 March 1941, 
with Hitler, bo urged tho occupation of all Greoco. Ho claims this 

was only after tho British hod landod and Hitlor had ordered the 
attack, and points out the Navy hod no intorost in Greece. He 
rocoived Hitler's directive on Yugoslavia. 

Reader endeavoured to dissuade Hitler from onfcarking upon the 
invasion of the USSR. In September 1940, ho urged on Hitlor an aggres¬ 
sive Mediterranean policy as an alternative to an attack on Russia, 

On 14 November 1940, he urged the war against England "as our main 
enemy" and that submarine and naval air forco construction be continued 
He voiced "serious objootions against the Russian oarapaign before tho 
defeat of England", according to tho notes of tho German Naval lar 
Staff. He claims his objections were based on the violation of the Non- 
Aggression Pact as well as strategy. But onoc the decision had been 
made, ho gave permission six days beforo tho invasion of tho Soviet 
Union to attack Russian submarines in tho Baltic Sea within a speoifiod 
warning area and defends this notion because theso submarines were 
"snooping" on German activities. 

It is clear from this evidence that Raoder participated in the 
planning and waging of aggressive V7ar, " 

It will bo seen that as distinguished from Doenitz, Roeder was 
found guilty not only of waging oggressivo war, but also of participation 
in the conspiracy (Count l) and in the planning, in addition to waging, 
of aggressive war. (Count 2). 

. jy. Raedor. His implication in war crimes. 

Roeder was also found guilty of Count 3 (War Crimes) for the 
reasons stated on pp,17033A> 818 follows: • 

" Raoder is charged with war crimos on the high soas* Die 
"Athenia", an unarmed British passenger liner, was sunk on 3 September 
1939 1 while outward bound for Amerioa. The Germans two months later 
charged that Mr*Chuohill deliberately sank tho "Athenia" to encourage 
imorioan hostility to Germany. In fact, it was sunk by the German U- 
boat 30. Raeder olains that an inexperienced U-boat oommander sank it 
in mistake for an armed merchant cruiser, that this was not known until 
the U-30 returned several weeks after tho German denial and that Hitler 
then directed tho Navy and Foreign Office to oontinuo denying it. 

Raeder denied knowledge of tho propaganda campaign attacking Mr.Churchill. 

Tho most serious oharge against Raeder is that he carried out un¬ 
restricted submarine warfare, including sinking of unarmed merchant 
ships, of neutrals, non-roscue and maohino-gunning of survivors, 
contrary to the London Protocol of 193^. The Tribunal makes the same 
finding on Raoder on this oharge as it did as to Doenitz, which has 
already been announced, up until 30 January 1943, when Raoder retired. 

The Commando Ordor of tho 18 October 1?42 which exprossly did not 
apply to naval warfare, was transmitted by the Naval War Staff to the 
lower naval oommonders with tho direction it should bo distributed 
orally by flotilla leaders and section commanders to their subordinates. 
The oomnandos were put to death by tho Navy, and not by the SD, at 
Bordeaux on the 10th Deconher 1942* The comment of the Naval War 
Staff was that this was "in accordance with tho Fuehrer's spociol 
order, but is nevertheless something new in international law, since 
tho soldiers were in uniform". Raedor admit3 he passed the order down 
through the chain of command, and he did not objocto Hitler, " 











With regard to the problems of sea wnrfaro, the Tribunal mado the 
same finding on Raodor, as on Doenitz, up until 30th January 1943* when 
Raeder retired. 

XV. Attempt at a suim:iary of the Tribunal^ opinion. 

Prom what has boon said it follows that tho Tribunal oonsiders the 
London Protocol to continue to be binding International Law of war. 

In view of the actual development during World War II, tho Tribunal 
has, however, interpreted the provision of the Protocol in favour of 
greater liberty of action by submarines. 

This restriotivo interpretation has two consequences: 

(a) the scope of the application of the London Protocol has been 
narrowed by exempting from its protection merchantmen of eneny 
nationality which aro (l) armed, (2) under armed escort, 

0) helping their navies in tho detection of submarines, 

( 4 ) have received orders to ram U-boats. 

(b) The second narrowing of the scope of the protocol is that althou^i 
its violations remain technically war crimes, no punishment is 
inflicted for 3uch violations as have been conmitted also by tho 
other belligerent. With regard to this second restriction, it is 
not clear from tho material at present available to this 

writer, whether the abstaining from Imposing penalties is 
conditioned by tho fact that the other belligerent conmitted the 
same act on his own initiative, or whether it also applies whon 
the other belligerent comnitted the same act as a legitimate 
reprisal. 




















TIONS W. 


SSION 


Denouncing as a War Crime. 


Subsequent to the information contained in Doc.Ul/ 69 , members of 
Conmittee in are hereby inforoed that Comnittee I, in its meeting held 
on 14 th November 1946, (Minutes No.81), formulated its decision of 7th 
November 1946 (Minutes No,80), to refer the question whether denouncing 
is a war crime to Conmittee III, to read as follows: 

" In connection with these and similar oases it was also deoided to 
refer to CommLttde III for its opinion the general question as to what 
extent and for what reasons denunciation as defined in Czechoslovak Law 
should be regarded as a war crime in International law, n 

The decision arose in connection with the Czechoslovak Charge No, 
4210 accusing a certain Leopold Klima of canplioity in deportation, 
punishable under Seotlons 93 and 95 of the Czechoslovak Penal Code and 
Section 7 of the Czechoslovak Retribution Aot, 

r « 

The statement of faots contained in the chorgo No,4210, is as 
follows: 


" The aooused served as an informer of the Gestapo in Brno. IJe 
denounced several Czooh citizens to the Gestapo and oaused their arrest 
and deportation to concentration canps# 

In the autumn of 1939 ho denounced tho Czech citizon DC 6 TAL frcm 
Brno to the Gestapo, Tho Gestapo arrested and tortured him. 

Ho denounced the School Headmaster ZOUBEK, in Brno to the Gestapo, 
ZOUEEK was arrested by the Gostapo and d ie«l in prison. The some was 
the case of the Czech Citizen Maria B0USK0VA. " 
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■ 2 P.th Novon ixjKtWtit 


UNITED NATIONS WAH CHIMES COMMISSION. 


COMMITTEE III. 


Nothorlanda Caso No, 4262. 
roforrod to Oocnlttoo III by Ccrroittoo I. 



X. 


The Netherlands National Office submitted to the United Nations 
War Crimes ComLssion on 8th Novor.iber 1946, a charge against Wilhelm 
Br finer, Homann Schuler and a certain Bleknan, (No,4262), 


A copy of this chargo is appondod to this pqper* 

II. Comitteo I decided in its meeting hold on 14th Navenfcer 1946, 
(Minutes No,8l), to list the accunod N 0 .2 (Schuler) for pillage* 

The oases of the accused Nos, 1 and 3 (BrHnor and Bleknan) were 
adjoumod and referred to Comnitteo III for its opinion in 
connection with other similar Netherlands coses now under considera¬ 
tion by that Oomittoe. In addition, the Netherlands National 
Office was asked to submit a copy of tho order issued by the first 
accused, (Btfrtmer), 

III, Tho ottor, similar Netherlands casos, roferrod to in tho 
decision of Cormittoo I ore the four casos annexed to Doc,ni/68 # 


► * 










Appen dix to 000,111/72, 


inn t j o nations war c r i : f & s c o ir.i I s a i o n 

NETHERLANDS GHARGEb AGAINST GERiLiN WAR ORDINALS 
Charge No. 383 ( 2-11-1946) 

For the uae of the Sec retariat^ 

Registered Number. Date <*f receipt in beoretariat. 


Name of acoused, his 
rank and unit, or 
official position. 

(Not to be translated) 



Place and date of 
commission of al¬ 
leged ' crime. 


1. RRAl-LER, Wilhelm , employee of •'Omnia 

Treuhandgesellsohaft, N. V,", 
Amsterdam. Charged by Reiohs- 
kornuissar with liquidation of a 
Jewish conoern. Bom 21st June 
1895 at Werningerode, Germany, 
lived 31 bophinlaon, A'dam. 

Went to Erfurt, Germany, 2nd 
February 1943. 

2. SCHULER , Hermann, N.S.B.> employee 

of "Omnia i'reuhandgesellsohaft, 

N. V." (Dismissed for eubozzlement). 
Replaced Br&mer. Bom 27th July 
1891 at Leonberg, Germany, lived 
at 20 Gerard Brandstraat, Amster¬ 
dam. About 6th September 1944 
left with family for Germany. 

3* BLSiG lAN, head of "Urania l'ruehand- 
geseilsohaft, W.V.", Amsterdam. 
Fled about 6th September 1944* 


Amsterdam, 
1942 - 1944. 


Nujober and description 
of orime in war crimes 
list. 


No. XIII, Pillage. 

No. XIV, Confiscation of property. 


References to rele¬ 
vant provisions of 
national law. 


Neth. x'onal Code. 
Art. 310, 47. 48. 


bHCRT . SOVlTapWT _ GF_ FaCTS 

The accused were successively in charge of a Je\/ish firm, the liquid¬ 
ation of which had been ordered by the Reiohskorjmissar for the Oooupied 
Netherlands Territories. 

BRfilER threatened the owner with the Gestapo if he offered any oppo¬ 
sition. He also made an employee give him two months' salary paid to her in 
advance, later using pressure to raa -e her givo up a dooument showing her 
recognised claim to this*. 

S0HULER sold the firmb property, deposited the proceeds in on aocourvt 
under a false na le, and failed to account to tho administration for the 
total sum. 

BLEKHAN, as head of "Cranio" can be considered responsible for his sub¬ 
ordinates' actions. 

TRANSMITTED BY.*. 
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Political Investigation uorvioo, 
head Office, Amsterdam* 

Extract of these ^tatouents has been ibde in his own words by the Nether- 
lands Represehtative ofl the United Nations /ar Crimea Commission. 

la T A T 8 M E__N T 

. submitted by ./• Prasing, police offioer 1 at class, bpeoial oonatable of 
the /unaterdam municipality* attached to the above .uorvioe* in connection 
vdth a charge of theft brought against varioua Germans. 

(fitness H.J. Joleriberg, a German Jew now stateless, living in 
Amsterdam* states that he was the owner of a business called "Enfli" 

'Eerate Nedorlandsohe Figurofl en Letter Industrie). He had a partner* 
Ludwig Kugler, who was ueported in June 1943 and died in Bergen-Belsen 
on 10th February 1943* 

In October 1942 "Enfli" was liquidated by the "Omnia Truehand- 
goaellschaft* N.V.", by order of the Reiohskcmuissar for the Oooupied 
Netherlands Territories. (No compensation has been paid.) 

rf. 3RAMER appearod at witness' business saying he had orders from 
the Rviohskanmiasar to liquidate it. He showed fatness his authorisation. 

’ He took the key, ordered vritness to make out and hand over an inventory* 
forbade him to oarry out any business transactions under threat of having 
him arrested by the Gestapo should witness oppose him, and finally forbade 
witness to enter the premises. HRJL'CSR also ordered an employee* Maria 
Woortman, to return P. l60, being 2 months' salary paid in advanoe. This 
he seised. 

In 1943 BRJUCER was replaced by the N. S.B. man SCHULER of "Omnia"• 
SCHULER was later dismissed by "Omnia" for embezzlement and witnosa 
was told by a certain Koes that the embezzlement was partly in oonnoo- 
tion with "Enfli". BCHULER was said to have sold tho entire Btook and to 
have paid in the proceeds to an aooount under a false name and without 
any further details* and without having accounted to the administration 
for the complete sum. 

BHJIAN followed bCHULER but appeared to have played a subordinate 

‘ role. 


After ''Dolle Dinada&" (3th beptember 1944) witness found the above- 
mentioned Kl0Q3» a Dutohman* in charge. Koes told him the "Gentlemen* 1 had 
taken all monies belonging to the business with than. Later'he said that 
the bank where the money was deposited was not paying out any more. 

After the liberation \dtness found his shop had been converted into 
a private dwelling and that nothing was loft of his business. He estimates 
his total loss in monoy and material at F.7130.-. 

• 

ifltness M. tfoortraan confirms the previous statemnnt in respeot of 
KRAMER and also that she had to return tho F. l60* two months'salary. 

A declaration was made out and deposited with tho administration saying 
that in the event of the business being liquidated the F.160 was her 
property. She resigned shortly afterwards, but when she took a oopy of 
the declaration and asked for her money BRAMER demanded tho farmer and 
on her refusal to hand it over, took it from her under pressure. 

iYitnosa Koes status that ho worked for "Omnia" and know BLEKMaN* 
a German, who was head of it. Tho latter fled in September 1944 at tho 
time of "Dolle Dinsdag". 

Witness adds that all moniis from liquids tod Jewish oonoems wore 
depositod with tho "Bank voor Bedurlandsoho Arbeid", Amsterdam. After 
"Dollo Dinsdag" (5th September 1944) this bank stopped its payments and 











Political Investigation uorvioo. 

Hood Office, Amsterdam. 

Extract of these utatoments has been iade in hia own words by tho Nether¬ 
lands Representative ofl the United Nations /ar Crimea Co.,.mission. 

jj T A T E M EJI T 

. submitted by ,/• Freeing, police officer let class, special aonstable of 
the /tmsterdam municipality, attached to the above jorvice, in connection 
with a oharge of theft brought against various Germans. 

.fitness H. J. Joienborg, a German Jew now stateless, living in 
Amsterdam, statoa that he was the owner of a business called "Enfli" 
'Eerste Nederlandsohe Figurop en Letter Industrie). He had a partner, 
Ludwig Kugler, who was ueported in June 1943 and died in Bergen-Beleen 
on 10th February 194-3* 

In October 1942 ’’Enfli" was liquidated by the "Omnia Truehand- 
gosell8chaft, W.V.", by order cf the Reiohskommissar for the Oooupied 
Netherlands Territories* (No compensation has been paid.) 

W. 3RAMER appeared at witness' business saying he had orders from 
the Ruiohakctamissar to liquidate it. He showed \/itnoas his authorisation. 
He took the key, ordered vritness to make out and hand over an inventory, 
forbade him to oarry out any business transaction under threat of having 
him arrested by the Gestapo should witness oppose him, and finally forbade 
witness to enter the premises. BRJLC3R also ordered an employee, Maria 
Woortman, to return F. 160, being 2 months' salary paid in advance. This 
he seized. 

f a 

In 1943 HRAMER woo replaced by the N. B.B. man bCHULER of "Omnia". 
SCHULER was later dismissed by "Omnia" for embezzlement and witness 
was told by a certain Koes Lhat the embezzlement wqs partly in connec¬ 
tion with "Enfli". bCHULER was said to have sold tto entire stook and to 
have paid in.the prooeeds to an aooount under a false name and without 
any further details, and without having accounted to the administration 
for tho complete sum. 

BJjXMiiN followed bCHULER but appeared to have played a subordinate 

’ role. 


After "Dolle Dinsdafc" (3th beptember 1944) witness found the above- 
mentioned iCoea, a Dutchman, in charge, koes told him the "Gentlemen'' had 
taken all monies belonging to the business vrith them. Later he said that 
the bank where the money was deposited was not paying out any more. 

After the liberation witness found his shop had been converted into 
a private dwelling and that nothing v/as left of his business. He estimates 
hia total loss in money and material at F.7130.-. 

• 

(fitness M* Woortman confirms the previous statement in respect of 
HRRMER and also that she had to return tho F.160, two months'salary. 

A declaration wae made out and deposited with tho administration saying 
that in the ovent of the business being liquidated the F,160 was her 
property. She resigned shortly afterwards, but when she took a oopy of 
the declaration and asked for her money BRAMER demanded the former and 
on her refusal to hand it over, took it from her under pressure. 

Witness koes states that he worked for "Omnia" and knew BLEKMAN, 
a German, who was head of it. Tho latter fled in September 1944 at tho 
time of "Dolle Dinsda'g". 

Witness adds that all montos from liquidated Jewish conoemB wore 
depositod with tho "Bank voor Hedurlandsoho Arbeid", Amsterdam. After 
"Dollo dinadag" (5th beptember 1944) this bank stopped its payments and 













was transported to Germany. 

Statement drawn up under oath of office at Amsterdam, 5th September, 

* 946 . 


s/ W. Prosing. 


NOTES ON mB CASE , 


The cose is complete. 


No defence seems possible, 






III/73. 

22nd November.1946. 

UNITED NATIONS WAR CRIMES COMMISSION. 

COMMITTEE III. 

Yugoslav-Itallan oharges of Crimes againat Humanity 
referred to Conanittee III by Conirlttee I. 

Report by Committee HI. (Second Draft), 


I. Committee I has been examining a considerable nuiribor of charges 
brought by the Yugoslav National Office against certain Italian 
nationals. These charges include Charges Nos. 1323, 1462, 3296, 

4031 , 4032 , 4033 , 4034, 4035, 4036 and 4037. Of these chargos, the 
Charges Nos. 1462, and 4037 dee 1 vdth the same facts. 

The charges mentioned were referred to Committee III by Committee 
I, the terms of reference being that Committee III should give its 
opinion as to whether or not the alleged crimes should be considered 
as Crimes against Humanity, and for what reasons. 

II. The facts of the cases referred to Committoo III are reproduced 
in Docs, in/32, III /45 and III/ 56 . The Yugoslav representative on 
the United Nations War Crimes Commission, Dr. R. ZIVKOVIC, supplemen¬ 
ted the charges by two memoranda, which are contained in Doos. III/57 
and m/59. 

III. In the meeting of Committee III held on 2nd October, 1946, 
(Committee III Minutes 21/46), Dr. Zivkovic proposed that the conside¬ 
ration of the case No.1323 (annex to Doc.IIl/32) should be adjourned, 
because it was not directly connected with the other cases enumerated 
abo^e. This was agreed to by Committee III and this report deals 
accordingly with all the cases mentioned in paragraph I of this paper, 
with the exception of the Charge No.1323, on which a special report 
will be prepared in due course. 

IV. Prom the following report, it will be seen that the individual 
chargos brought by the Yugoslav National Office, and doalt with in 
this report, deal in some cases with a considerable number of 
different sots of facts. On some of such sets of facts, or "counts", 
the information so far produced by the Yugoslav National Offico was 
not considered sufficient and the decision on some counts has 
accordingly also been adjourned until additional information is 
forthcoming. 

V. In presenting the report, Coranitteo III statest 

(1) That it is not concerned vdth the question whether tho porsons 
chargod by t ho Yugoslav government should bo listed by the 
Commission at tho instanco of the Yugoslav government. 

(2) That it is not concerned vdth tho question whether tho persons 
should be extradited or handed ovur to the Yugoslav government. 

( 3 ) That it is not combined with tho guilt of each individual 
accused. 











Iho only question on v/hich Cormittee III has to give its opinion 
is whether the facts set out in the Yugoslav oharges constitute orimss 
against humanity and if so, to givo the reasons. The task of 
Committee III is therefore restricted to a reply to this theoretical 
legal question only. 

Considering the charges referred to it from this rostriotod angle, 
Comnittoo in makes the observations contained in the following 
paragraphs of this paper. 

Comnittoe III deals in the following with the individual charges 
and the counts forming them, always pointing out in the course of the 
analysis of the individual cases and charges whether, in its opinion, 
the facts allegod constitute crimes under conmon law (general principles 
of penal law) reserving the consideration of the question whother these 
crimes are on such a scale or of such a character as to warrant their 
qualification as crimes against humanity to the concluding ports of this 
report. (Paragraphs XIV to XVI infra). 

VI. Cc.se No. 3296 (Doc.IIl/45), 

ThiB charge contains eight different counts, with which Committee 
III dealt as follows 

Count 1. 

The decision was «3journod until the Yugoslav National Office 
could supply further information. 

Counts 2 and 3. 

Provided that the acts alleged were not coranittod in the course of 
military operations, they constitute in the Committee's opinion, crimes. 

Count 4, 

In the Committee's opinion, the facts dealt with in paragraph 1 of 
Count 4, constitute crimes. 

The second paragraph of Count 4 (regarding the killing of Kamilo 
Stepnnoic) was adjourned until the Yugoslav National Office will have 
had supplied information regarding the question why the vlotim had 
been killed. 

Counts 5. 6 and 7. 

The facts alleged constitute crimes. Attention is drawn to the 
Committee's opinion which will be explained later, (paragraph XVIII) 
that thoso crimes do not, however, constitute crimes against humanity. 

Count 8. 

The Committee is of the opinion that the torture and the shooting 
without trial referred to in the charge, constitute crimes. 

vil. Case No.4031. 

Counts 1 and 2. 

•ro, according to the statement by Dr. Zivkovic, important as 
illustrations of a pattern, but aro not chargos in themselves. 

Count 3. 

The Conmitteo is of tho opinion that tho burning down of the 
house, allegedly as a reprisal, and tho shooting, conntituto crimes. 

The Qxmitteo does not, howover, regard the mere arrest of two 
students and two other men, in itself, as a crime. 
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Counts 4 and 5. 

The shooting of captured partisans without trial alleged in the 
charge, constitute, prim facie, a oriroe, 

Count 6. 

The Committee is of the opinion that the wanton dostructior by 
fire of the house, as it is alloged in the charge, constitutes a crime 

Count 7. 

This count consists of three different sets af faotB described in 
three paragraphs. 

Paragraphs 1 and 3 of count 7 were adjourned. 

As to paragraph 2, which contains the charge of shooting civilians 
arrested for violation of a curfew while allegedly trying to escape, 
the Comnittee considers that tiiero is a reasonable suspicion of a orimo 
having been conmittod. 

Count 8, 

This count concorns the shooting of a captured partisan while 
allegedly trying to escape. The Committee considers this charge as a 
prima facie case of a crime. 

VEX Case No.4032. 

This charge concerns the pillaging of villages, setting fire to 
houses and the murder and deportation of persons. Ihe Committee 
docided that a prima facie case of a crime had been made out. 

The crime of pillage does not, however, in the Ccramitteo's view, 
constitute a crime against humanity, 

XX. Case No.4033. 

In the Conmittee's opinion, both Counts of this case constitute 
orimes, (shooting of hostages in Count 1, and shooting of three womon 
under the pretence that they attomptod to escape in Count 2). 

X. Case No,4034. 

Counts 1 to 5 tf this charge refer to: 

Count 1 . 

Imprisonment of 45 men and doportation to concentration camps in 

Germany. 


Count 2, 

The so-called "mopping up" action, in the onurse of which persons 
wore arrested, one of them hanged, the othors released, and the village 
pillaged. The hanging took place without trial. 

Count3. 

The torture and capture of partisans, taking some of thorn to a 
house, stripping some of them and torturing them to death. 

Count 4« 

The hanging of four men without trial. 

Count 5. 

The pillaging of a village, setting houses on fire, killing 
pooplo, including womon and children. 











a 


Tho Comnittee considered that with regard to all five oounts, 
prima facie case of a crime had been made out. 

The oharge preferred in Count 6 of the same case was abandoned by 
Dr, Zivkovio, 

XI- Case No,4035, 

Count 1, 

The Yugoslav representative pointed out that the offences alleged 
to have boen committed under Count 1 (and also CountB 7, 8, 9 and 13) 
were committed arbitrarily. The Goimnittee came to the conclusion that 
the shooting alleged under Count 1 constitutes a prima facie case of a 
crime. 


Count 2, 

Ihe Yugoslav representative abandoned this Count, 

Count 3. 

Here the Committee came to the same conclusion as in respeot of 
Count 1, 

Count 4. 

The Yugoslav representative abandoned Count 4, 

Count 5. 

The Committee adjourned this count on the suggestion of the 
Yugoslav representative. 

Count 6. 

This Count was abandoned by the Yugoslav representative as far as 
the alleged robbery was concerned. The shooting however constitutes, 
in the Cmnittoe 1 s opinion, a prima facio caso of a c rime. 

Counts 7. 8 and 9» 

!ftic samo applTor to the shooting alleged under oounts 7, 8 and 9» 

Count 1C. 

'riio Yugoslav representative explained that by internment in Germany, 
internment in a concentration camp was meant. The Committee came 
therefore to the conclusion that as for as deportations to concentration 
camps were concerned; a prima facie caso of a crime had been made out. 

Coun ts 11 and 12^ 

As far as the deportations to Concentration Canps alleged under 
these counts are concerned, the Committee found a prima facie case of a 
crime, * • 

Count 13. 

The same applies to the facto alleged undor Count 13 as far as the 
shooting of the victim is concerned. ' • 

Count 1A, 

With regard to the alleged beating and torture of tho victims, the 
Committee finds a prima facie caso of a crime, 

XII. Caso No.4036. 

The Yugoslav representative abandoned tho charge of wrongful 
arrest. As regards tho detaining without food and tho order that 
victims be 3unt to concei trution comps, the Occmittoe find a prima 
facio case of a crime to be established. 
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Tho case '/nxa adjourned as for aa tho committing of a crime by 
ordering forced labour was alleged,, 


XEEL Oa.se No. 1 l037 t 

Here the Committee dealt v/ith tho Counts roproducod in paragraph I 
on page 11 of Doc,IIl/56 in tho following wayi 

Count 1. 

The Conmittee adjourned tho oonsidoration of this case and asked 
tho Yugoslav National Offioo to furnish the text of tho regulations 
which were in forco in tho occupied Yugoslav region of Ljubljana, 

Count 2, 

Here tho Conmittoo arrived at tho opinion that tho shooting of the 
prisonor Furlan during an alleged attempt to escape constitutes a crime. 



Count3 3. 4 and 0. 

Tho Yugoslav representative oxplainod that apart from tho charge 
of killing a partisan, tho facts described under these counts were 
brought forward to illustrate the general atmosphere and did not purport 
to allego that they were crimes in thomsolvos. 

The decision on tho enarge in count regarding the killing of a 
partisan names Sasa, ’./as adjoumod, to enable the Yugoslav National 
Office to furnish further information on tho circumstances of tho killing. 


Count 6, 

Tho consideration of this count was adjourned, the Yugoslav 
.’ational Office promising to give further information respecting tho 
circumstanco3 of the killing of tho throe partisans. 


Counts 7. 6 t 9. 10 and 11. 

itao Yugoslav representative declared that the facto contained in 
these points wero recordod only for illustration of the general 
atmosphere. 


Count 12, 

Tho Yugoslav representative supplemented tho charge by stating 
that tho homes of tho killed partisans had been sot on firo deliberately 
and without military necessity and certainly rot in the course of 
fighting. Thereupon the Committoe decided that this wanton destruction 
xl property constituted a crime. 


Count 13, 

Tho Committee cono to the conclusion that tho shooting of a young 
man for shouting communist 3logan3, and slogans advocating tho freedom 
of Slovenia, made out a prlma facio case of a crime, both in the event 
of his having boon shot without trial, and in the event of a trial having 
boon hold, because tho punishment would in a ny case have boon excessive. 


Count lit., 

Hie Committee Cairo to the conclusion that a prima faoie case of a 
crime comnittod by tho wanton destruction of two houses had been made out. 

Count 15. 

cub-para. 1. Tho Commission is of the opinion that a crime lias 
boon committed by ruling to concentration canp3 persons for being 
relatives of iron who had left thoir homos to join the partisans, 

sub-pa ra, 2. This case ..as ad jour nod until further information 
wodd be forthcoming. 









Counts 16 and 17. • 

The Committoo arrived at the same opinion as with respeot to 
Count 15^ sub-para.1., namely that it constitutes a crime to intern 
persons for no other roason than that of being relatives of youths who 
had joined the partisans* 

Count 18. 

T^o decision on this count was adjourned. 

With regard to the Counts contained in case No.4037> (Doc.IIl/56, 
part II), the opinion of the Committee is as follows: 

Count 1, 

The Committee arrived at the opinion that a prlma facie case of a 
crime had been established with regard to the killing of a man while 
allegedly attempting to escapo. The wanton destruction of 81 buildings 
also constitutes a crime. 

Count 2. 

This case was adjourned for the same reasons as count 1 of part I 
and the Yugoslav National Office was asked to provide the text of the 
provisions valid in Ljubljana province. 

3V. The Committee took noto of the two papers Hl/57 and 111/59 

presented by the Yugoslav representative, particulcu^r of the speech 
made by Mussolini in Gorizia on 31st July, 1942, where Mussolini, in 
words, the bearing of which is unambiguous, announced that he had given 
the order to change the methods of (baling with Italian citizens of 
Yugoslav race radically. Mussolini spoke of the "inflexibility of the 
Roman law", from which allegedly followed that those who refuse to give 
up their mad dreams should know that they will be completely annihilated 
and that their property will litorally be razed to the ground. Musso¬ 
lini referred to an allogod fact that after one barbarlo tribe had tried 
to attack the Romans throe times, Caesar gave the order to annihilate 
all the males of that population. It goes without saying that under 
the "barbaric tribo", the population of Yugoslav origin, living in the 
Julian March, was meant. 

The Committee considers Mussolini's speech particularly relevant, 
uocauso of the opinion whioh it has expressed in its preliminary report 
containing "General Propositions" defining the term crimes against 
humanity (Doc.C.201). 

Reference to the "General Propositions" and their application to 
the present oaso will bo made in paragraph XVI of this paper, 

XV. Prom the individual Yugoslav charges, as analysed above, in 

connection with the speech by Mussolini, it appears that a great number 
of oxwrples of crimes have boon established, including acts of murder, 
extermination, enslavement, deportation and other inhumane acts 
committed against the civilian population, and persecutions on political 
and racial grounds. The Committee particularly points out that prima 
facie cases have boon made out for: 

f 

shooting of prisoners while allegedly trying to escape are 

contained in Chargo 4031, c ounts 7 (para.2) and 8; in Charge 

4033, Count 2; in Charge 4037, paragraph I, Count 2 and 

paragraph II, Count l(l); 


shooting of hostages, Case 4033, Count lj 














interment under inhumnno conditions, Caso No.4036, Count 
I(l); No.4037, Part I, Nos. 15(l), 16 and 17. 

torture, Case'No.3296, Counts 3*8} Cose No.4034, c ount 3; 

Case No.4035* Count 14; 

*, 

deportation to concentration carps - case No,3296, C ou nt 4(1); 

Case No.4034, Count 1; Case No.4035, founts 10 # 11 and 12; 

Case No.4036j Case No.4037, Counts 15 (l) and 16; 

murder and attomptod murder, caso No, 3296 , Count 8 ; Case N 0 . 

4035, Counts 1, 3 , 6, 7 , 8, 9, 13; Caso No,4037, Count 13« 

wanton destruction of property, Qagv. No.4031, Counts 3(2) 
and 6; Case N< .4037? Counts 12 and 14; Oise 4037(l), Counts 
12 and 14 and (ll), Count 1; 

execution without trial. Case No.4031, founts 4 and 5; and 
Case No.4034, Counts 2 and 4; 

difforont other inhumane acta, Case No.4032; Case No.4034, 

Counts 2 and 5-. 

XZI. Committoo HI has submitted to the Car-mission, on 30th May 1946, a 
paper oallod "Genera?. Propositions defining the torn ’Crimes against 
Humanity’", (l)oc,C.20l), and among the general propositions, the 
Coiunittoe stated, in paragraph 6, thu following: 

" Isolatod offences do not fall within the notion. As a rule, 
systematic mass action, particularly if it can bo shown to bo authorita¬ 
tive, will bo necessary to transform a common crime, punishablo merely 
under municipal law, into a crime against humanity which thU3 becomes 
also the concern of International Lav/. Only crimes which eithor by 
‘ their magnitude and savagery or by their great number or by the fact 

that a similar pattern is applied at different times and places, endanger 
the international ocminunity or shock the conscience of mankind, ’.Tarrant 
intervention by States other than th't on whose territory tho crimes 
havo boon committed, or whose subjects havo become their victims, " • 

Having regard to the whole mass of information which has been 
presented to tho Committee by the Yugoslav representative, tho 
Committee ha3 arrived at the opinion that the inhumane acts described 
in tho preceding paragraph- of th .0 paper arid in the dooumonts referred 
to, are, as a consequence of their magnitude and savagery, and of tho 
great nu.iber, and as a consequence ri the fact that a similar puttern 
was applied at difforont times and places, c:f such a kind, that they 
warrant the intervention by States other than those on v/hoco territory 
the crimes havo boon comnitted, or whose subjects have become tho 
victims of the crimes. 'Hie Committee add3 that in the present cases 
it has been also shown that tho systematic mass action which was in 
progress, was authoritative, and this authoritative character has 
transformed the nur.ber of individual cormon crimes, punishablo merely 
indcr municipal law, into ci’inos against humanity, which thus Have 
becorao tho concorn of International Law, The authoritative character 
of the crime’s alleged by the Yugoslav National Offico, has been 
established particularly by the speech delivered by Mussolini, quoted 
in Doc.IIl/59, and referred to in paragraph XIV of this paper. In 
this spooch, the then Dictator of Italy not only clearly admitted, but 
ovon boasted that all the crimes, not or.ly against the lifo and liberty 
of Italian citizens of Yugoslav raco, but also against thoir property, 
which would bo comitted, had boon ordorod and instigated by him as the 
then supreme representative of tho Italian executive powor. 
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XVII. The International Military Tribunal at Nuremberg, in its judgment 
against the major German war criminals, stated on page 16927 of the offi¬ 
cial transcript (quoted in Doo.IIl/62, para.IX, page 6), the following: 

" To constitute crimes against humanity, the aots relied on before the 
outbreak of war must have been in execution of, or in oonneotion with, 
any crime within the jurisdiction of the Tribunal, The Tribunal is of 
the opinion that revolting and horrible as many of these crimes were, it 
has not been satisfactorily proved that they were done in exeoutive of, ta¬ 
in connection with any such crime. The Tribunal cannot, therefore, make 
a general declaration that the acts before 1939 were orimes against humanity 
within the meaning of the Charter, but from the beginning of the war in 1939 
war crimes were committed on a vast scale, which were also crimes against 
humanity; and insofar as the inhumane acts charged in the Indictment, and 
comnitted aftor the beginning of the war did not constitute war crimos, they 
were all conmittod in execution of, or in connection vath, the aggressive 
war, and therefore constituted crimes against humanity, " 

The International Military Tribunal, in making a distinction between 
crimes committed before 1st September 1939 and crimos committed aftor that 
date, applied to the defendants who were before it the provision of Art. 

6(c) of the Charter of the International Military Tribunal, according to 
which a crime to bo a crime against humanity within the meaning of Art. 

6(c) of the Charter, i.e., a crime against humanity committed by one of the 
major war criminals, must be "in execution of, or in connection with, any 
crime within the jurisdiction of the Tribunal". 

For the purpose of deciding whether the particular crimes conmittod by 
Italians which ore the subject of this report, fall under the notion of 
crimes against humanity, it is, in the present circumstances, not necessary 
for Conmittee III to express an opinion on the question whether this distinc¬ 
tion between orimos committed before 1st September 1939 and crimes coriinitted 
after that date, applies also to crimes committed by other persons than the 
major criminals of the European Axis, Ccranitteo III mentions, however, that 
in its statement, Doc.0,236, and in para.XXVII of the paper C.237, the circu¬ 
lation of which it has arranged, the reasoned opinion has been expressed that 
this differentiation is restricted to major criminals of the European Acis, 
judged under the particular positive provisions of the Charter of the 
International Military Tribunal, and does not apply toother alleged perpetra¬ 
tors of inhumane aots. 

Ih the prosent case, however, it is clear that the alleged crimes were 
committed during the war, and were therefore all committed in execution of 
or in connection with tho aggressive war which Italy joined in 1940 and 
started waging against Yugoslavia in 1941, so that tho orimos described in 
the foregoing paragraphs of this paper would fall within tho notion of crimos 
against humanity even if tho restrictive provisions of the Charter of the 
International Military Tribunal were to bo appliod to the case, 

YVTTT The statement contained in tho preceding paragraphs refer, of course, 
only to the charges and Counts which rare discussed in this paper, and do not 
refer to thoso which have boon adjourned. 

In addition to those oharges and counts which have been adjourned, the 
Conmittee does not include in its classification as crimes against humanity 
the allegations which chargod individual officers or men with pillage. 

Here the Conmittee is of the opinion that tho authoritative character of the 
crime of pillage has not beon established and that the crimes in question 
lack one of tho qualifications, which, in tho opinion of tho Committeo, are 
noce- ".ary for the classification of a crime as a crime against humanity. 








m/74. 

2nd December. 1' 


UNITED NATIONS 71AR CRIMES COMMISSI ON. 



In accordance with the docision by Comnitteo in 
taken in its meeting held on 28th November 1946, the 
Seoretary to Committee III herewith circulates a trans¬ 
lation of Section 11 of the Czechoslovak Retribution 
Decree, No,l6 of 1945* 


GIVING INFORMATION. 


Section 11. 


Apy porson who, during the period of hightened danger to the 
Republic, acting in the service or for the bonefit of the enemy, or 
taking advantage of the situation brought about by enemy oooupation, 
gave information against another person concerning the latter's 
actual or alleged activities, shall be deemed to have conmittod a 
crime and shall bo punished by forced labour for a term of not less 
than five and not exceeding ton years. 

If the informer, by giving the information, has oaused loss of 
liberty on the port of a Czechoslovak national, he shall be punished 
by forced labour for a term of not less than ten and not exceeding 
twenty years. 

If the information had, as its direct or indireot result, the 
loss of liberty by a larger nunrtoor of persons or serious injury to 
health, it shall be punishable by forced labour for lifo, and if 
it lead to the death of any person, it shall be punishable by death. 












UNITED NATIONS WAR CRIMES COMMISSION. 

committee m. 


Giving Information aa a War Crime . 

Draft Resolution (n) 

(Preliminarily agreed to In the meeting of Committee III 
on 5th December, 1946.) 


Where giving information leads to the commission of a war orime 
such giving information falls, in the opinion of the Comnittee, 
within the notion of conqplioity in the conndasion of a war orime, 
provided the general conditions relevant to complicity are fulfilled 

4 i. 


(n) A Draft Report, embodying the result of the discussion 
in Committee will be circulated as soon as possible. 
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III/76. 

1 0th December. ,946. 


UNITED NATIONS WAR C R IMES COMMISSION. 
COMMITTEE III. 


Giving Information aa a War Crime. 
Draft Report by Committee III. 


In connection with the Czechoslovak Charge No.4210, accusing a 
certain Leopold Klimu of complicity in deportation, committed by having 
served as an informer to the lestapo, Committee I asked Committee III 
for its opinion as to what extent and for what reasons giving infoimation 
(denunciation) should be regarded as a war crime in International Law. 

The relovant information is contained in Docs. III/69, III/71 and 
Hi/74. The question was examined by Committee III in its meetings 

held on 5th December 1946 (Mi nutes No.26/46) and 11th December 1946, 
(Minutes No,27/46). 

In the latter meeting, Committee III adopted tho following 

REPORT. 


1 • 

The problem whether and to what extent giving information 
(denunciation; denouncing) is a crime in general, and in particular a 
war crimo in International Law, has become of considerable practical 
importance during the &cond World War in view of tho activities of 
certain oriminal organisations of the Axis Powers, particularly the 
Gestapo and the S.D. Tho importance attached to tho question may be 
gathered from the fact that several nations havo introduced into their 
municipal criminal law positive provisions dealing with the question. 
Examples of such provisions are: 

the Belgian Law-Decree of 17th December 1942,, 'Moniteur Bolge", 

29 December 1942, Article 4j 

the Czechoslovak Retribution Deoroe No.16 of 1945 (Section 11); 

the Yugoslav Lav/ of 25th August, 1945, (Section 3)j and 

theAustrian War Crimes Law of 2oth Juno 1945, (Section 7).'*' 

The only reference in conventional International Lav/ to giving 
information (denunciation; denouncing) is contained in Article 44 of the 
4th Hague Convention of 1907. (a provision which has not been accepted 
by Germany, Japan and Russia). It reads 03 follows: 


(x) Tho Secretary to Comnitteo III is indebted to Commander M0UT0N 
for having drawn his attention to the Belgian and Austrian 
provisions referred to in tho text. The Austrian enactment 
was circulated as No.23 of the Dcounent Series of the Research 
Office; tho Yugoslav Act as Doc. Misc.No. 60, 
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” Article 44. A belligorent is forbidden to coqpel the 
inhabitants of territory oocupied by it to furnish 
information about the army of the other belligerent, 
or about its moons of defence. M 

The provision prohibits the use of oonqpulsion in order to extraot 
information from the inhabitants of ocoupied territory by the 
occupying authorities. The provision deals only with information 
regarding the omy of the other belligerent or its means of defence; 
it is not addressed to the persons giving the information, whether 
members of the occupying forces and authorities, or inhabitants of 
occupied territory. 

III. In the opinion of the ^oranittee, there is, therefore, no particular 
war crime of giving information as such in International Law. A person 
acting as an informer ocmmits a crime only if by giving information he 
beoomes a party to an independent war crime recognized as suoh in 
International Law, e.g., murder and massacre, torture of civilians, 
internment of civilians under inhumane conditions, forced labour of 
civilians, oompulsory enlistment of soldiers in the armed foroes of the 
occupying Power, etc. 

IV. Participation of a person in a crime committed by others, may take 
different forms in different municipal legal orders, and also in 
International Law. Hie Qiorter of the International Military Tribunal 
describes the different participants of a crime or of a oonmon plan or 
conspiracy to oemnit a crimo, inter alia , as instigators and accomplices 
(Art,6, of the Charter of the International Military Tribunal). English 
law knows four different ways of taking part in a felony: (l) a 
prinoipal in the first degree, (2) a principal in the seoond degree, 

(3) an accessory before the foot, (A) an accessory after the faot, 

Tho same categories are, in the main, known also to the 
Continental criminal oodes, which distinguish between the immediate 
perpetrators and co-perpetrators, instigators, and aiders and abetters, 
dividing the last named category into those who give aid and oomfort 
before tho fact and those who do so after the fact. 

Giving information can be considered a war orimo only if, on the 
facts of each individual case, (a) a war crime has boen ocoroittod, and w 
(b) the infomor falls within one of the categories of accomplices to 
this war crime. 

V. It is very difficult to lay down general rules as to the 
circiunstanoes whiohmake an individual case fall under this oategory 
because every oase will have to be judged on its own merits. It will 
always be necessary to examine: 

(a) the aot of which tho person who has been informed against, is 
accused; 

(b) the action of tho occupying authorities which is reasonably to be 
expeoted as a oonscquonce of the information. 

With regard to (a); Giving information regarding common law 
orimes, will, in general, not be oonsiderod a war orimo even if tho 
consequenoes for tho porson informed against bo vory gravo, Tho sarm 
may be said of informtion rogarding tho violation of onaotments which 
the occupying Power was entitled, under International Law, to promulgate 
e.g., regulations respecting the safety of the occupying forces, food 
regulations in occupied territory, eto. 
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Giving information regarding tho violation of such occupation 
ordinances an are obviously illegal and oven criminal, vd.ll, on the 
other hand, often he a reason for holding that the informer may be 
• guilty of complicity in a war crime. Such obviously illegal enactments 
by tho occupation authorities are, e.g., provisions ordering the rounding 
up and deportation of Jews and other inhabitants of occupied territory, 
provisions introducing compulsory military service of inhabitants of 
occupied territory in the armed forces of tho occupant, or provisions 
inposing slave labour on the inhabitants of occupied territory. 

Tho test is, however, in tho opinion of tho Camitteo, not 
infallible. There might be ciroumotances in particular oases, where a 
denunciation of a person for having violated even a common law or an 
unimpeachable occupation ordinance, will amount to complicity in a war 
crime subsequently committed. This will, e.g., be the case when there 
wore left in existence police authorities of the occupiod State during 
the occupation, which would be able to deal with such information, and 
the informer nevertheless addresses his information to the occupying 
authority, (e.g, Gestapo, S.D.) with the intention of causing particularly 
grievous harm (deportation to a concentration camp) or oxcessivo 
punishment (death sentence for potty offences) to be inflicted upon tho 
person informed against 0 

With regard to (b) : Tho action of the occupying authorities of which 
the information was one of the causes, must, in itself; bo criminal, 

(inhumane treatment of all kinds, o.g. deportation to concentration camps; 
extermination; punishment for violation of provisions, the enactment of 
which in itself was criminal; excessive sentences for petty offoncos). 

VI. To fasten responsibility on tho informer for the war crime subsequently 
oemmitted, it will always bo nocos3ory to establish tho mens rea or dolus 
malus of the informer, i.e. his knowlodgo that his action would lead to 

tho commission of a war crime and his intention to bring about Ihis effect, 
or his rocklesB indifference with regard to this effect. 

In deciding the question whether this mental element of complicity 
in the crime is, or is not, established in particular cases, the 
personality of the accused and of tho person informed against will havo 
to bo considered. The general situation in tho place concerned will bo 
most relevant. It will be possible to assimo the informer's guilty 
knowledge if it was quite clear in the circumstances of the case what 
reaction was to bo expected on the part of the occupying authorities, 
particularly if from tho reaction of tho occupying authority in similar 
casos a well known pattern has emerged,. The informer will, on the 
other hand, not be responsible for the subsequent actions by the occupying 
authority if he had reason to believe that tho person informed against 
would be fairly treated or fairly tried. 

Tho responsibility of the informer will, of course, be apparent 
in cases whore ho has acted as an agent provocateur or whore he knowingly 
accused a person of acts which tho person had not committed. 

VII. As a rule, the information will have had to be furnished voluntarily 
in order to make tho informer an accomplice in the subsequent war crime. 

If the informer acted under superior orders, < 'o general rules regarding 
this ploa, now well established, will apply to he case. The fact that 
the defendant acted pursuant to order of his government or of a superior, 
shall not freo him from responsibility, but may bo considered in mitiga¬ 
tion of punishment (Art.8 of the Charter of the International Military 
Tribunal). The true test is not the existence of the order but whether 
moral choice was, in fact, possible. (Nuremberg Judgment, Cmd.696if, P.42). 
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If the pressure brought upon the person giving information was so 
strong that he could not resist it, then the defence that his will was 
overborne by compulsion (duress, necessity), would be available to him* 
This would particularly apply to information given on the part of a 
person who himself was being tortured or very gravely threatened. 

VIII. The war crime subsequently conmitted need not necessarily be a 
direct result of the information given. A person may also become 
criminally responsible for a subsequent war arime if it is an indirect 
result of his aotion, provided his mens rea is established, 

TX. ' Tho United Nations War Crimes Commission when listing a person, is 
neither in a position, nor called upon, to examine olosoly the mental 
element of a crime with which the person has been charged. It is only 
tho task of the Commission to examine whether a prima facie case has 
been established. Committee III would like to point out, however, that 
in dealing with charges of war crimes allegodly committed by giving 
information, something more than the mere fact of giving the 
information and the subsequent action by tho occupying authority should 
be proved in order even to establish a prima facie case and that a 
charge, in order to lead to the listing of a person, should oontain 
precise indications both as to tho criminality of the subsequent 
proceedings by the occupying authority, and of the mental element from 
which alon the guilt of the person giving tho information can possibly 
. be derived. 

• 

A cautious attitude will recommend itself an.viov of fact 
that the Prosecution in the trial against tho major war criminals also 
proceeded cautiously with regard to informers. 

In tho Judgment of tho International Military Tribunal, as pronounced 
on 30th September, l'.-’o r it wv. ststed. that iso declaration regarding tho 
Gestapo and the S.D. included all local representatives and agents, 
honorary or otherwise (p.16949 of the official English transcript; p,75 
of the Cciauand Paper, (Jmd.69o4» ) On tho following day, tho Tribunal 
declared that its attention had boon drawn to the fact that the Prosecu¬ 
tion expressly excluded tho honorary informers who wore not members of 
-he S.S. In view of that exclusion by the Prosecution, the Tribunal 
also cxcludod those persons from tho S.D. which vos declared criminal. 
(p .16969 of the official English transcript; p,83 of the Command Paper, *o ♦ 

Qnd.6964). 

This part of the Judgment was not, of course, concerned with tho 
guilt of the individual informers but with tho question whether honorary 
informers wore, a 3 such, to bo included in tho criminal group. The 
incident showE nevertheless that the Prosecution v»s roluotant to 
consider giving information as such an activity constituting complicity 
in a war crime. 

X. TThere giving information loads to the commission of a war orimo, 

such giving information falls, in tho opinion of the Committee, within 
the notion of complicity in tho commission of a war crime provided the 
general oonditions relevant to complicity aro fulfilled. 
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Request fVora the 


Far Eastern and Pacifio Sub-Commission 


concerning the war crime of 


"deliberate bombardment of undefended places." 


The following letter, dated Nanking, 24th 
December 1946, has been received from the Acting 
Chairman of the Far Eastern and Pacific Sub- 
Cocmission. 


United Nations War Crimes Commission 
Far Eastern & Pacific Sub-Comnission. 


Nanking, December 24, 1946, 


Ibe Acting Chairman of the Far Eastern and Pacific Sub-Conmisnion 
of the United Nations War Crimes Commission ha3 the honour to present 
his compliments to the Chairman of the United Nations War Crimes 
Commission and to inquire about the following: 


The Sub-Commission hero is facod with a number of oases on 
" deliberate bombardment of undefended places " in China by Japanese 
planes. The Sub-Commission wishes to learn from the Main Commission 
(a) What constitutes deliberate bombardment and on whom rests the burden 
of proof? (b) What constitutes an undefended place and what evidence 
is required to establish the fact of undefendodness? (c) What 
procedure has been followed in similar cases in Europe by the Main 
Coirmission? 


(sgd) Delvaux de Fenffe, 

(Belgian Anbassador to China) 



III/78. 

19th February, 1947* 
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I. The Request from the Far Eastern and Paoifio Sub-Coninisaion. 

Tho request by the Par Eastern and Paoifio Sub-Commission concerning 
the v/ar orime of "deliberate bombardment of undefended places" (Doc. 
ni/77), puts to the Main Commission three questions: 

(a) What constitutes deliberate bombardment and on whom rosts the burden 

of proof? 

(b) What constitutes on undefended plaoe and what evidence is required 

to establish the fact of undefendedness? 

(c) What procedure has been followed in similar cases in Europe by the 

Main Commission? 

The purpose of the present paper is to submit to the msnbers of 
Committee III such material as can be collected in the short time, 
pertaining to the questions mentioned under (a) and (b), 

Ihe material relating to the question sub (c) will be circulated in 
a special paper by Dr. J. Litawski, Secretary to C 0 nmittoe I. 

No fintxl solution of the question is attempted at the present 
stage, pending the examination of the problem by Conmittoe III. 

II. The term "Deliberate Bombardment of Undefended Places". 

The term "deliberate bombardment of undefended plaoes" appears in 
the list drawn up by the Commission of Responsibilities 1919, containing 
the headings under which charges of war crimes can be collected and 
classified. 

This list, including as its item 19 the alleged crime of deliberate 
bombardment of undefended places, was adopted by this Commission on 2nd 
December 1943, as a working list (Doo.C.l*,) In adopting the list as a 
working list, the Conmission pointed out that "there is no list of war 
crimes which is authoritative in the sense that international law 
forbids any act outside the list being treated as a war crime, and 
obliges every state which recognises the obligatory nature of inter¬ 
national law to treat as a war crime every act whioh figures in the 
list", (para,4. ibid). The Commission also pointed out that "it will 
be necessary to add to this list one or two items which seem to be 
inadequately oovered by the language employed in framing the list; 
just as it may be necessary to disregard certain items - such as No.21 - 
as these refer to acts which in the present war the forces of the 
United Nations have themselves been obliged to commit" (para.10 ibid). 

Aa one of the reasons for adopting this list as a working list, the 
fact was mentioned that of the present chief Axis Powers, Italy and 
Japan were parties to its preparation, (para,12, ibid). 

The report by the Conmission of Responsibilities, 1919, states in 
its Chapter II, which contains the list of 32 items, that by way of 
illustration, a certain number of examples have been collected in 
iinnex I. This Annex 1 has not been printed in the accessible publica¬ 
tions of the report, Carnegie Endowment for International Peace, 

Division of International Law, Pamphlet No,32, and American Journal of 
International Law, 1920. An E ngllsh translation of the respective 
item taken from the publication: "Conference de la Paix 1919-1920,. 

Recueil des Actes de la Conference. Partie IV Commissions de .la 
Conference (Procfts-verbaux, Rapports et Documents). B, Questions 
Gdndralos (2) Commission des Responsibility des auteurs de la guerre 
et sanctions", is therefore annexed to this papor. 

It will be seen from tho annoxed toxt that tho Belgian and Serbian 
charges did not elaborate at all the questions of tho deliberate 
character of the bombardment and of the qualification that the bonbarded 


places wre undefended. In some of the British charges, dealt with 
by the 1919 Commission, the clearness of the weather, the favourable 
visibility, the clearness of the night, the fact that there was a 
full moon, was stressed, probably as indicating the deliberate 
character of the bombardment. As far as the objects bombarded were 
concerned, the British report stressed the fact that there was no 
opposition, that the districts attacked were occupied exclusively by 
civilian inhabitants, and that the main attack on Edinburgh was on the 
city itself. 

In the case of the naval bombardment of Scarborough, it was pointed 
out that it was a bombardment of the whole town, from one end to the 
other, without cause and completely without discrimination. The 
indiscriminate character of the bombardment is also stressed in the 
case of the attack on West Hartlepool, It appears therefore that also 
the British charges relating to the 1914-1919 war appear to fall short 
of establishing even a priroa facie case of both the intention of the 
responsible enemy personnel and the character of the objects as undefended 
plates, 

m.Different rules for bombardment in land warfare, naval bombardment 
and aerial bombardment. 

For reasons of the dcvelopmnnt of the relevant rules, it is 
necessary to deal separately with the question of the bombardment of 
undefended places (a) in land warfare, (b) in sea warfare, and (c) 
in air warfare. This is necessary in spite of the fact that the 
subject of the enquiry from Nanking is probably bombardment from the 
air because although there exists written law on bombardment in land 
warfare and sea warfare, there are practically no conventional rules as 
to bombardment (bombing) from the air, 

IV, Bombardment in land warfare. 

According to Oppenheim-Lauterpacht (II, p.326), bombardment by 
land forces was not generally considered prior to tho first World War, 
except in connection with assault or siege. But the experiences of 
the first World War and in particular the new uses of aircraft and long 
range guns hnvo raised the question how far bombardment is lawful when 
it is solely for destructive purposes, and is not intended to be a 
prelude to occupation by armed forces. 

The Hague Rules of Land Warfare (Annex to Convention IV of 1907) 
contain the following provisions: 

'• Article 25: 

The attack or bombardment, by apy means whatever, of undefended 
towns, villages, dwellings, or buildings, is forbidden. 

Article 26; 

* 

The officer in command of an attacking force must do all in his 
power to warn the authorities before commencing a bombardment, except 
in cases of assault. 

Article 27, 

In sioge 3 and bombardments all necessary steps must be taken to 
spare, as far as possible, buildings dedicated to public worship, art, 
science, or charitable purooses, historic monuments, hospitals, and 
places where the 3 ick and wounded are collected, provided they are not 
being used at the time for military purposes. 

It is the duty of tho besieged to indicate such buildings or places 
by distinctive and visible signs, which shall be notified to the enemy 
beforehand, " 


Respecting the above mentioned text of *rt.25, it should be 
noted that its binding force was deemed controversial and that it 
differred from Art.25 of the Hague Convention of 1899 by the words 
,r by whatever means v , which words were designed to cover bombardment 
by aircraft. 

Neither the Cbnvention of 1899 nor the Convention of 1907 
contain a definition of the notion "undefended places". Respecting 
Art,27, attention is drawn to the words "as far as possible", 

V, Naval Bombardment, 

The Hague Convention IX of 1907 respecting Bombardment by Naval 
Forces in Time of '<Var, contains the following provisions: 

" Chapter I, ' 

Bombardment of Undefended Ports, Towns, Villages, Dwellings 

or Buildings, 

Article 1, • 

The bontoardment by naval forces of undefended ports, towns, 
villages, dwellings, or buildings is forbidden. 

A place may not be bombarded solely on the ground that automatic 
submarine contact mines are anchored off the harbour. 

Artiole 2, 

Military works, military or naval establishments, depdts of 
arms or war material, workshops or plant wf.ich could be utilized 
for the needs of the hostile fleet or army, and ships of war in the 
harbour, are not, howevor, included in this prohibition. The 
conmander of a naval force may destroy them with aritllery, after a 
sunnions followed by a reasonable interval of time, if all other means 
are impossible, and when the local authorities have not themselves 
destroyed them within the time fixed. 

The Coimander incurs no responsibility for ary unavoidable 
damage which may be caused by a bombardment under suoh circumstances, 

* * 

If for military reasons immediate action is necessary, and no 
delay can bo allowed to the enemy, it is nevertheless understood that 
the prohibition to bombard the undefonded town holds good, a3 in the 
case given in the first paragraph, and that the ccmmander shall take 
all due measures in order that the town may suffer as little harm as 
possibb. 

Article 3. 

After duo notice has been given, the bombardment of undefended 
porta, tow's, villages, dwellings, or buildings may be conrienced, if 
the local authorities, on a formal sumon3 being made to them, decline 
to comply with requisitions for provisions or supplies necessary for 
the immediate use of the naval force before tho place in question. 

Such requisitions shall be proportional to the 
resources of the place. Iftey shall only bo demanded in the name of 
tho commander of the axid naval force, and they shall, as far as 
possible, be paid for in ready money; if not, receipts shall be given. 


Article k* • 

The bombardment of undefended ports, towns, villages, dwellings or 
buildings, on account of failure to pay money contributions, if 
forbidden. 
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Chapter II. 

General Provisions. 

Article 5. 

In bombardments by naval forces all necessary steps must be taken 
by the commander to spare as far as possible buildings dedicated to 
public worship, art, science, or charttable purposes, historic 
. monuments, hospitals, and places where the sick or wounded are 
collected, provided that they are not used at the time for military 
purposes. 

It is the duty of the inhabitants to indicate such monuments, 
edifices, or place* by visible signs, which shall consist of large 
stiff rectangular panels divided diagonally into two painted triangular 
portions, the upper portion black, the lower portion white. 

Article 6, 

Unless military exigencies render it impossible, the offioer in 
ootnmand of an attacking naval force must, before commencing the 
bombardment, do all in his power to warn the authorities. " 

Great Britain, Prance, Germany and Japan entered a reservation 
against Article 1, paragraph 2, sinoo, in the opinion of Oppenheim- 
Lauterpaoht, they correctly considered places where automatic submarine 
contact mines were anchored off the harbour, to be defended, (ibid, p.402). 

The fundamental difference between the rules of Convention IV 
(supra IV) and the rules of Convention IX with which I am dealing in 
this paragraph, will be noticed. 

While under the Rules of Land "Airfare the decisive distinction 
is whether the bombarded place is defended or undefended, in naval 
warfare also undefended places may legitimately be bombarded, if they 
contain what has been called "military objectives" (Article 2 of Hague 
Convention IX). 

During the first World War, the Hague Convention IX was not, or 
may not have been, in strict law binding, sinco not all the belligerents 
were parties to it. However this may be, as is stressed by Oppenheim- 
Lauterpacht, the German bombardment of Scarborough, West Hartlepool, 

Whitby (*) Whitehaven and other English coast towns ignored the spirit of 
the Convention, for these raids had no military purpose whatever, unless 
it was a legitimate military purpose to attempt to frighten and terrorise 
the civil population of the enemy - a coalition which neither the 
fundamental principles of the law of war, nor considerations of humanity 
permit to accept (Oppenheim-Lauterpacht, ibid, p.A-04). 


VI, Aerial Bombardment. 

It has already boon mentioned that by inserting the words "by 
whatever means" into Article 25 of the Hague Regulations (Convention 
IV), the Parties intended to cover bombardment by airoraft. The 
insertion of these words in Art.25 appears to be the only written law on 
aerial bombardment. 

The first Hague Conference adopted on 29th July 1899# a declaration 
forbidding the launching of projectiles or explosives from balloons or 
air vessels for a term of five years. At the time of the second Hague 
Conference the 1899 Declaration had expired. A new declaration was 
made, on 18th October, 1907, by the Second Hague Conference by which the 
Contracting Powers agreed "to prohibit, for a period extending to the 
Third Rjace Conference, tho discharge of projectiles and explosivos from 
balloons or by other new methods of a similar nature". It was provided 


(x) See annex to this paper. 
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that tho declaration "shall cease to bo binding from tho moment when, 
in a war between the Contracting Powers, one of the belligerents is 
joined by a non-Contracting Power." Out of 27 States whioh signed 
the 1907 Declaration only a few (among them Great Britain and the 
United States of America) had ratified it bofore the first World War, 
and Germany, Franoe, Italy, Japan ahd Russia did not even sign it. 

When the first World War broke out, not one of the Central Powers had 
ratified the declaration; its provisions wore not binding and were 
not observed. (Oppenheim-Lauterpacht, II, p.277). 

VII, Attempts at developing the law between 1919 and 1939. 

Between the two World Wars, attempts at codification of the rules 
of air warfare were made; in 1923, a Commission of Jurists, appointed 
at the Washington Conference of 1922, produced the "Hague Air Warfare 
Rules". 

The Hague Air Warfare Rules have not been ratified but according 
to Oppenhebn-Lauterpacht, (II, p.410), their Article 62, whioh lays 
down that "aircraft personnel engaged in hostilities come under the 
laws of war .and neutrality applicable to land troops", indicates 
correctly that air v/arfare, while calling for rules of its own 
regulating in detail the specific situations to which it gives rise, 
is subject to the generd. principles of a customary or conventional 
character which underlie alike the law of war on land and at 3ea, 

These include for instance, in addition to humanitarian principles of 
unchallenged applicability, the fundamental prohibition of diroct attack 
upon non-combatants. Whenever a departure from this principle is alleged 
to be neoessary, its cogency must be proved by reference either to 
express agreement or to the peculiar conditions of aerial warfare. 

The principal provisions of the unratified Hague Air Warfare Rules 
of 1923 regarding aerial bombardment are as follows; 

"Artiole 22. 

Aerial bombardment for tho purpose of terrorising the civilian 
population, of destroying or damaging private property not of a 
military character, or of injuring non-combatants, is prohibited. 

Article 23. 

t t 

Aerial bombardment for the purpose of enforcing compliance with 
requisitions in kind or payment of contributions in money is prohibited. 

Article 2/f. 

(1) Aerial bombardment is legitimate only when directed at a 
military objective - that is to say, an object of which the destruction 
or injury would constitute a distinct military advantage to the 
belligerent. 

(2) Such bombardment is legitimate only when dirocted exclusively 
at the following objectives: military forces; military works; military 
establishments or depflls; factories constituting important and well- 
known centres engaged in the manufacture of arms, ammunition, or 
distinctively military supplies; lines of communication or transportation 
used for military purposes. 

(3) Tho bombardment of cities, towns, villages, dwellings, or 
buildings not in the immediate neighbourhood of the operations of land 
foroes in prohibited. In cases where the objectives specified in 
paragraph (2) are so situated that they cannot be bombarded without 
the indiscriminate bombardment of t ho civilian population, the aircraft 
must abstain from bombardment. 
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4) In the immediate neighbourhood of the operations of land 
force's, the bombardment of cities, towns, villages, dwellings or 
buildings is legitimate provided that there exists a reasonable 
presumption that the military concentration is sufficiently important 
to justify ouoh bomburdment, having regard to the danger thus caused 
to the oivilian population, 

(5) A belligerent State is liable to pay condensation for 
injurioo to person or to property caused by the violation by any of 
it3 officers or forces of the provisions of this artiolo, " 

Commenting on those clauses, Oppenheim-Lauterpacht explain that 
they discard the obsolete and unworkable test of liability to bombard¬ 
ment which rests on the distinction between "defended" and "undefended" 
places, and are inspired mainly by the doctrine that bombardment should 
be confined to military objectives, (ibid, II, pp.412-413.) 

In July 1932, in a Kesolution adopted by the General Commission 
of the Disarmament Conference, it was laid down that "air attack 
against the civilian population shall be absolutely prohibited." 
Oppenheim-Lauterpacht odd that the. fact that neither this Resolution 
nor the Hague Air Warfare Rules of 1923 have become part of International 
Law ought not to be interpreted as meaning that the matter is not 
governed by existing principles of lav/. The immunity of non-conibatants 
from direct attack i3 one of the fundamental rules of the International 
Law of ’Tor. It is a rule which applies with absolute cogency alike to 
war on land, at sea and in the air. This is not a question of the 
pplication, by analog-', to air warfare of the rules obtaining in war¬ 
fare on land and at sea, (A 3 has been shown, in the matter of the 
bombardment the Hague Conventions adopted different rules for the 
bombardment of towns in land warfare, where the law has adopted the 
test of "defence", and in naval warfare, where the test of "military 
objective" has been adopted.) It is a question of the subjection of 
a particular sphere of war to rules generally recognised to bo the 
basis of the law of war. The immunity of non-combatants from direot 
attack is a principle of this nature, 

VIII, International Adjudication on the subject between the two World Wars. 

The Greco-Germn Mixed Arbitral Tribunal has held in two cases, 
decided in 1927 and 1930 respectively, that the principle of respect 
for the life and property of the civilian population was of over¬ 
riding application. In both oases, which were concerned with a claim 
for damages on account of the bombardment of Salonica by German air¬ 
craft in 1916, the Tribunal held that the duty of previous notification 
clearly recognised in respect of land and naval bombardment, applied 
by analogy to bombardment from the air, (Annual Digest, 1927-1928, 
case No,389; ibid 1929-1930, case No,301.) 

DC, Tho attit ude of the belligerents at the beginning of the Second 
World War. 


At the beginning of the Second World Yfar, in reply to an appeal 
by the President of the United States, a joint Anglo-French Declaration 
was issued on 2nd September 1939, affirming the intention of the two 
Governments, in the event of war, to conduct hostilities with a firm 
desire to spare the civilian population. On 17th September 1939, 
Germany took note of that declaration and announced her intention to 
adhere to the same policy subjoct to reciprocity. The German 
campaign in Poland in September 1939, was, of course, conducted in 
disregard of this declaration. 

TThen, in May 1940, Germary initiated on a wide scale the use of 
the aerial weapon for the purpose of bombardment, the British 
Government announced on 10th May 1940 with reference to the declaration 



of September 1939, that it reserved the right to take appropriate 
aotion in the event of bonibing by the oneny of oivilian populations 
in Great Britain, France or in countries assisted by Great Britain. 
Nevertheless, on 18 th May 1940, the British Government reaffirmed 
the declaration made in September J939 to the effect that, no matter 
what the policy of Germany may bo, Great Britain would not resort to 
bombardment directed exclusively against the oivilian population, 

X. The praotice during the Seoond World War. 

The praotice of the belligerents adopted by both sides in the Second 
World War is described by Lester Nurick of the United States Judge 
Advocate General's Department (in his private capaoity) in (39) 

American Journal of International Law, 1945, pp.680 et seq. He says, 
inter alia , that in sharp contrast to the disputes amongst the writers 
has been the uniform, stated practice of belligerents in the Second 
World War to bomb industrial centres without much regard for the 
oivilian population; in fact at times, the civilian population, 
particularly the industrial workers, have, according to this American 
writer, constituted the avowed target. The indiscriminate bombing 
of Rotterdam and London by the Germans needs no description. The 
Allied nations have adopted as a policy, the devastation of industrial 
areas (ibid, p.695); official statements by Allied leadors, are quoted 
in footnote 70 , ibid. 

It may be added that during the flying bomb attack on London, the 
British Prima Minister doclined to make a statement on the legality 
or illegality of the attacks by flying bombs. (Statement of 6 th July 
1944, quoted by Lester Nurick, ibid, 696 ). 

Subsequently the policy of dropping atomic bontos on Japanese 
towns was adopted in two cases. 

XI. The Charter of the International Military Tribunal, the Indictment 
and the Nuremberg Judfgncnt, 

The Charter of the International Military Tribunal contains in 
its Article 6 (b), in the course of an exemplative enumeration of the 
violations of the laws and customs of war, inter alia , the items 
"wanton destruction of cities, towns or villages or devastation not 
justified by military necessity." The Nuremberg Indictment, ^ount 
3(G) recalls that "the defendants wantonly destroyed oities, towns and 
villages and committed other aots of devastation without military 
justification or necessity. These acts violated Articles 4 6 and 50 of 
the Hague Regulations of 1907, the laws and customs of war, the general 
principles of criminal lav/, as derived from the criminal laws of all 
civilized nations, the internal penal laws of the countries in which 
such crimes were committed and Article 6 (b) of the Charter. " 

Among the examples mentioned in the Indictment, there appears to 
bo no case of destruction of cities, towns and villages by way of 
bombing. In particular, neither the bombing of British towns in 
1940-41 and subsequently, nor the use of the V-weapons against England 
in 1944 are charged in the Nuremberg Indictment, 

The Nurenhorg Judgment does not devote particular attention to 
the question under discussion. The only reference to the quoted part 
of the Indictment is the following sentence on page 45 of the British 
edition of tho Judgment: "Cities and towns and villages were wantonly 
destroyed without military justification or necessity." The verdict 
against Goering does not mention the bombing activities of the Luftwaffe, 
of which he was the chief. 
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XII.Reference to the attitudo of the International Military 
Tribunal to submarine warfare. 

It will be for Committee III to discuss, and to form an opinion 
on, the question what, if any, effoct the events during and after 
the conclusion of the second World War have on the law regarding the 
illegality of bombarding undefended places and advise the Commission 
and eventually the Far Eastern &ub-Conroission accordingly. 

For this purpose, the following observations relating to the 
treatment by the Nuremberg Tribunal of a similar question,may bo useful, 
Oppenheim-Lauterpaoht (ibid, p.415) draw an analogy between the law as 
to the sinking of merchant vessels by submarines and the prohibition 
of the bombardment of non-oorabatanta, 

As has boon shown in Doc,IIl/70, the Nuremberg Tribunal has based 
its judgment on the consideration that the London Protoool on Submarine 
Warfare continues to be binding International Law of war. In view 
of the actual developments during the second World War, the Tribunal 
has, however, interpreted the provisions of the Protoool in favour af 
greater liberty of action by submarines. One of the consequences of 
this narrowing down of the scope of the London Protoool was that, 
although its violations remain technically war orimes, no punishment 
is inflicted for such violations as have been conmitted also by the 
other belligerent. With regard to this restriction, it is not 
clour whether the abstaining from imposing penalties is conditioned 
by the fact that the other belligerent committed the 3ame act on his 
own initiative, or whether it also applies when the other belligerent 
committed the same act as a legitimate reprisal. This attitude was 
adopted by the Nuremberg Tribunal towards the London Protocol of 1936 
to which, by the end of .August 1939 , 48 States had adhered, and the 
formal validity and binding character of which could therefore not be 
reasonably doubted. 

This writer ventures, therefore, tentatively to express the opinion 
that what applies to conventional rules adopted as recently as between 
1936 and 1939, by almost all seafaring nations, must app^y still more 
to aerial warfare which, as has been shown above, has not been the 
subject of recent conventional regulation. 

It seems, therefore, doubtful whether item 19 of the 1919 list of 
war crimes whih is also the working list of thi3 Commission,still 
represents a crime recognised as such in International Law, This 
submission i3 based not only on the actual conduct of the second World 
War by both sides, and the attitude of the Nuremberg Prosecution and 
Judgment, but also on the fact that even before the Second World War, 
there was a consent of opinion that the test whether a place is 
undefended is unworkable and obsolete. 

XIV. Tentative Proposals. 

If, in spite of what has been submitted in this paper, it will 
be considered appropriate to proceed to a detailed reply to the 
questions posed by tho Sub-Cormission under (a) and (b), the replies 
would probably have to be on the following lines: 

Regarding (a); "Deliberate Bombardmont of Undefended Places" 
moans tne intentional bombardmont of places with the knowledge that 
they are undefended (whatever the latter expression may mean), 

according to general principles of oriminal law, the burder of 
proof rests on the prosecution. This does not exclude, of course, 
that the intention to bonbard the undefended place may be inferred 


X 
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frora actions taken by the accused persons* 

Regarding (b); There is no indication either in conventional 
law or in the opinion of legal writers or in actual state practice 
what "undefended place" means. It will, however, be sounder to 
replace the term "undefended place" by "place containing no military 
objective" and to state that the intentional bombardment of such a 
place is a violation of the laws and customs of war. 




• 4 











UNITED NATIONS WAR CRIMES COMMISSION. 

Translation of Item 19 of the Annex I to the 
Report of the Ccamnission of Fifteen Members 
appointed by the Preliminary Peace Conference in Paris on 25th January 1919. 
for the purpose of enquiring into the responsibilities relating to the war. 


19. DELIBERATE BOMBARDMENT OF UNDEFENDED PLACES. 


Dewils: 


Date; 

.’lace,* 

Authors; 

B JXrxULe, 

- 




Bombs dropped from aeroplanes. 

• 

4th September, 

1914. 

Gand 

German aeroplane. 

dr 


5th Sept. 1914 

Ecoloo 

do 

BRITISH JTPIRE 



* 


Night attack. 90 incendiary bombs and several high 
explosive bombs dropped. 1 woman killed and 1 man 
wounded. No oppe sition. 

10th May 1915 

Southend 

German airman in a 
dirigible. 

Night it tack. 47 incendiary bonfcs 
grenades drop^-sd. 2 waaen killed 

No opposition. 

and 23 high explosive 
and 1 child wounded. 

26th May 1915 

» 

do 

The same dirigible 


ANNEX TO DOCUMENT 

rn/78. 

_February^ 1947 . 


R ,f ere nee; 


Report of the Belgian 
Cemission of ibquiry, 
IH, P.36. 

do 


Provisional British 
Reports. 


do 
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:B.ght attack in clear weather with a full noon. 31st May, 1915. London. do do 

The districts fttacked were occupied exclusively by 

civilian inhabitants (Shoreditch, Whitechapel and 

Xingsland Road). Here was no military objective 

in the neighbourhood. 89 incendiary bonbs and 30 

high explosive grenades dropped, 7 civilians killed, 

33 wounded. No oppesition. 


The objective rfas the civilian part of the town and not 5th March 1916 Hull. 

in an" way a military objective. A clear night with 

the tom plainly visible. 7 high explosive barbs and 

15 incendiary betbs cropped. 18 civilians killed, 52 

wounded. No military loss. 


A German dirigible. 
(A second airman 
was identified for 


Hull.) 


do 


Night attack. Favourable visibility. Main attack 
was en the town itself. The airman descended to 
2,000 ft. "when l.e saw that the town was not 
defended by £ucs." If high explosive banbs and 6 
t incecuiacy beds dropped. Casualties limited to 
civilians; ? aen and 2 children killed; 6 men, 13 
1 wenen and 5 children wcunded. Considerable damage. 


3 high explosive barbs dropped. 


3attle cru5sers and cruisers were accccpanied by 
destroyers. . 

Scarborough — no fixed defences, no works of 

niaitar- or n^val use, Hie bombardment was a 
bombardment cf the whole town free one end to 
the othjr, without cause and completely without 
discrimination. 17 civilians killed, 120 
wounded. Damage to houses; £30,000 sterlii^. 


Whitby - no fixed defences. Damage to civilian 
property: £10,00C sterling. 



2nd - 3rd Aoril, Edinburgh. 

1916. (the City). 


The same airman. 


do 


2nd - 3rd April, Edinburgh, (the Another German airman. do 

1916. parishes of 

Oelinton and 
Liberton. 


16th December 
1914. 


Scarborough, 
Whitby, West 
Hartlepool. 


German High Seas British Reports, l6th 
Fleet.(Hie names of January, 1919» page 4. 

the officers are 
available.) 











West Hartlepool - no fixed defences. Indiscriminate 
bonborJaent of the town. 56 civilians were killed 
or died as a recult of injuries, 220 more or less 
seriously injured; 506 houses and an ascertained 
nunbe"* of churches and schools damaged. 


SERBIA. 

A number of audefended towns shelled by heavy 
artillery* 


1934 - 1915. 


Belgrade, 
Chabatz, 
Losnitza. 


The Austrian and 
German military 
authorities. 


Reports by Dr. Reiss* 
Report to. the Allied 
Camission in 
Occipied Serbia, 

page 3. 


Entire streets destroyed. 


1916. 


Bitolje 
(Monastir) 


Bulgarians. 


Report of the 
Allied Camission 
in Occupied Serbia, 
page 34. 


(Translation by G. Brand, LL.B., Assistant Legal Officer.) 
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Comnlttee HI 


bictto arising Documents III/78 and l/82 and embodying 
the results of the dlsouaslon In Committee III meeting of 

26th February. 194-7. 


Crnmittee III recommends to the Commission that the following 
reply be given to the enquiry from the Par Eastern Sub-Commission of 
24th December, 1946* 

I* The Far Eastern and Pacific Sub-Commission is faced with a 

number of oases on " deliberate bombardment of undefended places 11 in 
China by Japanese planes. The Sub-Commission wishes to learn from 
the Main Commission (a) What constitutes deliberate bombardment and 
on whom rests the burden of proof? (b) V/hat constitutes an undefended 
place and what evidence is required to establish the fact of 
undefendedness? (c) What procedure has been followed in similar oases 
in Europe by the Main Commission? 

II. The term "Deliberate bombardment of undefended places" as 

describing a war crime, has been inserted in the list of headings 
under which charges of war orimes can be collected and classified, 
by the Commission of Responsibilities appointed by the Preliminary 
Paris Peace Conference in 1919* The list has been adopted as a 
working list by the United Nations War Crimes Commission (Doo.C.l.) 

The item "deliberate bombardment of undefended places" has been 
formulated on the basis of Article 25 of the Rules of Land Warfare 
of 1899 and .Article 25 of the Hague Regulations, annexed to Convention 
IV of 1907, which forbid the attack or bombardment of undefended towns, 
villages, dwellings or buildings. 

The Fourth Hague Convention of 1907, by inserting tho words "by 
any means whatever", intended to cover bombardments occurring not only 
in land warfare, but also in air warfare. 

The rules governing bombardments by naval forces, (Hague 
Convention IX of 1907), while also in general prohibiting the bombard¬ 
ment by naval forces of undefended ports, towns, villages, dwellings 
or buildings, did not include in this prohibition military works, 
military or naval establishments, depots of arms or war* material, work¬ 
shops or plants which could be utilized for the needs of the hostile 
fleet or arny. With regard to naval warfare, the criterion has, from 
the beginning, been not the question whether the bombarded place was or 
was not defended, l-\t whether or not it contained military objectives. 
Although the conventional law governing land and air bombardments has 
never oxpressly been amended to this effeot, there was a consensus of 
opinion between statesmen, exports and writers on international law 
between the two World Wars, that the test of undofendednessv/os unwork¬ 
able and obsolete. 
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At the beginning of tho Japanese-Chinese hostilities, and at the 
beginning of the Seoond World War in Europe in 1939, the legal position 
was, in the opinion of the United Nations War Crimes Commission, that 
air warfare was, in the sane way as warfare on land and at sea, subject 
to the fundamental prohibition of direot attack upon non-combatants 
which permeates the whole law of war, 

Tho United Nations War Crimes Connission has, therefore, in its 
production of lists of persons against whom a priroa faoic case of 
having committed a war crime has beon established, consistently 
rejeoted oases alleging illegitimate bombardment, if, on the evidence 
before the Commission, the bombarded plaoes contained military objectives, 
• and has listed only suoh persona as were held responsible for having 
intentionally bombarded plooes containing no military objectives. 

Between 1940 and 1945, the bombardment of large areas was used as a 
means of warfare ty both belligerents. The indiscriminate bombing of 
allied oities by tho German Airforce has not b^n the rubjoct of a 

charge either against the major German war criminals in general, or 
against the c ommandor in Chief of the German Airforoe who was the main 
defendant at Nuremberg, Nor has the use of the so-callod V-woapons 
against England been made part of the Nurenberg Indictment, The 
Nuremberg Judgment does not, therefore, oontain a, finding on the subjeot. 
The same applies to the trial of the major Japanese war criminals. 

Among the breaches of tho laws and customs of war for whioh they are held 
responsible, no mention is made of illegitimate air warfare by bombing 
plaoes not containing military objeotives. 

The United Nations \7ar Crimes Commission does not think, however, 
that it is necessary for the present purpose to express on opinion on 
the question what influence, if ary, the conduot of the Second World War 
and the Nurenberg and Tokyo proceedings have had on tho relevant law, as 
the Commission understands that the enquiry from the Sub-Commission 
mainly refers to incidents which happened in the course of the Japonese- 
Chinese hostilities before 1939* 

III,. With the proviso contained in tho preceding paragraph, the Commission 
replies to the three questions posed by the Sub-Conmission, as follows: 

(a) 'Deliberate Bombardment of Undefended Places" means the intentional 
bombardment of places with the knowledge that they are undefended. 


According to general principles of criminal law, the burden of 
proof rests on the prosecution. The intention to bombard the undefended 
places may bo inferred from aotions taken by the accused persons, 

(b) There is no indication either in conventional law cr in the opinion 
of legal writers or in actual state practice what "undefended place" 
means. 

In the light of the developments, tho words "undefended place" should, 
however, be road as meaning "place containing no military objective," 


(o) The Commission, in its actual practice, considered tho absence of 
military objectives to be the Correct criterion. It has, therefore, 
declined to list persons accused of being responsible for the bombardment 
of places containing military objectives, and has, on the other hand, 
placed on its list,persons responsible for the deliberate, i,e,, 
intentional bonfeordment of places containing no military objectives. 


(k) For details respecting the development of the relevant lav/, see 
Doc, III/78, for the practice of Committee I see Doc, 1/32, 










111/60. 

3rd March. 1947. 


UNITED NATIONS WAR CRIMES COMMISSION. 

COMMITTEE HI. 

The French oases Nos. 4693 and 4698. 
consideration of whioh is referred to 
Committee III, 

(Exploitation of the Black Market and similar economic activities as 

War Crimes). 


At its meeting of 27th February 1947, Committee I 
referred the following two French cases to Committee III 
for its opinion as to whether the activities of the 
accused should be considered as war crimes: 

(Translation) 


Case Nc. 

French Charges against German War Criminals, Case No. 2184. 


Name of the accused, their rank and unit, 
or official position: 

1. VeitJens, Colonel, Official in charge (chargd de mission). 

2. Poeschel, Major, Military Controller, 

3. Bosse, S.S.Director of a Purchasing Office. 

4. Engelke, S.S. Director of a purchasing Service, 

5. Matzke, Director of the S.O.D.E.K.O. Company. 

6. • Kattenstroth, Director of the Experts and President of the U.E.W.A. 

7. Busse, a Director of the R.O.G.E.S. 

8. Weiss, a Director of the R.O.G.E.S., 

9. Wutko, a Director of the R.O.G.E.S. 

10. Ranis, Secretary General to the R.O.G.E.S. 

11. Meyer, Staff Chemist and Director of the Purchasing Office "Sanitoire" 

12. Prince von Hohenlohe, Director of a Purchasing Service. 

13. Van-Den-Linden, °irector of a Purchasing Service. 

14. Moller, a Director of a Purchasing Office. 

15. Schulz, a Director of the Purchasing Offices at Marseille. 

16. Kramer,'a Director of the Purchasing Service OTTO. 

17. Breiter, S.S.Chief of a textile purchasing office. 

18. Drexl, Private Secretory to Colonel Veltjens. 

19. Zernotitzky, Agent of the V.E.R.V.A. Office. 

20. Zimermann, Chief of the purchasing office for rare metals, 

21. Lungfeil, Director of the Purchasing office HEERE3, R.O.G.E.S. 

22. Nagel, Chief of a Purchasing Office. 

23. Riockoy, Chief of a Purchasing Office, 

24. Peter, Chief of an OTTO Purchasing Office, 

25. Fuchs, Chief of an OTTO Purchasing Office. 

26. Gcrb, Chief of an OTTO Purchasing Office. 

27. Vogel, Chief of an OTTO Purchasing Office. 

28. Pescht, Chief of an OTTO Purchasing Office. 
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29. . Ohl, Chief of an OTTO Purchasing Qffioo. 

30. Muller, Chief of an OTTO p urohasing Offioe. 

31. Godecke, S.S.Chief of an OTTO Purohasing Office. 

32. Horne, Chief of an OTTO Purchasing Office, 

33. Maulaz, S.S.Chief of an OTTO Purohasing Office, 

34. Niemann, Official purchaser for the R.O.G.E.S. 

35* Bracksiek, Chief accountant to Kattenstroth. 

36. Kirchoff, S.S, Chief of a Purchasing Office, 

37. Halswick, S.S. Chief of the commercial police service. 


Date & Place of commission of alleged crime; 

France: 1942 - 1944. 

No, and Description of prime in War Crimes Llstt 
No, 13, Economic Pillage, 

No. 7, Deportation of civilians (as regards Halswiok), 

Reference to relevant provisions of National Law; 

War Crime No, 13: Art.440 of the Penal Code and Decree of the 
1st September 1939: Penal Servitude for a term of years. 

War Crime No, 7: Art.341 of the Penal Codo: Penal bervitude 
for a term of years. 

Short Statement of Facts: 

Colonel Veltjens v»s charged as an official of the ^our-Year Plan 
with the task of organising the black market in occupied territories in 
the West, in order to enable the importing into Germany of the greatest 
quantities possible of goods in addition to the taxes in kind and the 
official purchases. The other names of war criminals proposed for 
list 'A' are of the directors of services and managers of enterprises 
entrusted with carrying out the Veltjens plan, 

I 

Particulars of Alleged Crime; * 


Colonel VentJens, an official (chargd de Mission) at the headquarters 
of Field-Marshal Goering, proposed, on 21st May 1942, the scientific 
organisation of the black market in the ocoupied territories of the West 
A conference was held with this end in view at the Ministry of War 
Production in the prosence of representatives of the German Government 
Ministries. The plan of Colonel Veltjens was adopted and, in an 
official letter (lettre de service) signed by Goering, he received full 
powers for its execution. 

Until this time the different German services, the Arr\y, the Navy, 
the S.S., the Todt Organisation, the Air Force, eto,, had operated in 
an unco-ordinatod fashion and possessed purchasing offices indepcndantly 
in the occupied territories. This practice was inconvenient in many 
ways. It placed the German purchasing offices in a position of mutual 
competition when dealing with foreign salesmen, it encouraged corruption 
among the Geiran agents in charge of buying, it resultod in the making 
of unfavourable bargains (goods of inferior quality) or uneconomic 
transactions (goods delivered in duplicate or in excessive quantities). 
Further, rare metals and valuable goods escaped the hands of German 
buyers and were sent by third parties to neutral countries. 

The centralisation of purchases on the block market under the 
direction of Colonel Veltjens was intended to overcome these inconvenient 
features. "A central administration is created for seeking out and 
using goods frcm the black market in occupied territories.” It was a 
question of "using the black market to the greatest extont and in the 
best financial conditions for the Reich”. (Translation of the Veltjens 
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report of. 21,5„4 Z) It is clearly stated that the Veltjena organisation 

must not ''hamper the legal possibilities of taking possession of goods”, 
(loCoOit.) Its purpose was therefore to snatoh away and impart into 
Germany all goods, raw materials or manufactured products which had been 
able to osoape the official commercial transactions and the taxes and 
requisitions of the German government, 

capital necessary for financing of these activities was supplied 
by the R.O.G.E.S. which was itself credited with funds by the Reioh 
Finance Ministry and the Prioe Control, The. organ specially oharged with 
the manipulation of funds and with the granting of credits, was the 
UEB2RWEISUNGSKASSE, whose agent in Paris was Erich Lungfiel, 

The buying organs, credited with funds, had direct relations with the 
.intermediaries, bank managers and traders, (ddmarcheurs, rabutteurs), 
individuals of all nationalities, and doubtful characters (MARQUER, 
SZKOINIKOW), These agents, paid on a commission basis, having important 
moans of access to oredits and very large sums of read|y money, sought out 
stocks of goods for whih they paid any prioe whatever, and worked for 
purchasing offices of which those best known were as follows: 


The OTTO Offices , from the Christian name of their director Otto Brandi, 
who committed suicide on 6th August 1946 at Munich after his arrest, were 
centred at 23 Square du Bois de Boulogne, Hieir purpose was to buy goods 
of all kinds with the exception of oils and fats, but more particularly 
metals, textiles, hides and skins, provisions, seedB, spices and sanitary 
materials. 


The Military Controller attached to the Otto Offices was Major 
POESCHEL, The chiefs of the Otto Offices with specialised purchasing 
tasks were as follows: 

(ll For the branch dealing with hides and metals, - Dr, HJCRS. 

( 2 ) For the textiles branch - KRAMER and Mre. GERB, 

3^ For provisions, spirits, etc,, - ZERNOTIZKY and PETER, 

The figure for the transactions carried out by the Otto Offices 
amounted approximately to 22,000,000,000 francs according to the accounts 
of R.O.G.E.S. 

The MUNIMIM-FIMETEX, an abreviation for Munitions Ministerium and 
Pioniematerial, Metalle, Textilien, with a business office at 33, Avenue 
des Champs Elys^es, had the task of purchasing metals, machinery, tools, 
cables, machine tools and provisions, particularly eggs and vegetable 
preserves. 

I 

In charge of this purchasing office was Dr. Paul BOSSE, with Capt, 
VOGEL as his assistant. 

Each of the following sections specialised in its purchases with 
the following in charge: 

The buying of metals, NAGEL. 

The purchasing office at Marseille, SCHULZ. 

The buying of provisions, VAN-DER-LINDEN. 

The buying of machines and tools, PESCHT. 

The buying of textiles and hides, OHL. 

Others had 'special tasks, notably in the buying of rare metals, 
wolfram, industrial diamonds, etc. These persons wore RIECKHEY, 

Mile. MULLER, HORN and ZIMMERMANN. 

The activities of Munimim-Pimotex for the period from 2nd "ugust 
1943, to 31st October 1944 alone came up to ^he figure of 3,500,000,000 
franca™ 











The ESSEX Qffloea. 


The S.S.Servioes had their own purchasing afficoa at 27 Avenue 
Marceau, but they were integrated with the Voltjens organisation. Their 
purohases oonoerned mainly textiles, provisions, wines and spirits. 

The Direotor was the SiS. Hauptsturmfuhrer ENGELKE and his assistants 
were S.S, Untersturmfurhers KTOdlOFF, BREITER, GQDECKE and MAULAZ. The 
S.S, services operated in oonjunotion with the other purohasir^ offices, 
exercising a sort of police funotion over their transactions, confiscating 
goods and deporting where necessary business men who refused to oo-operate. 
(The task of Dr. HALSWICK of the S.S.). 

The purohases carried out by the ESSEX Offices came to more than 
1,000,000,000 francs between 15 Juno 1943 and 31 January 1944, according 
to the aooounts of the R.O.G.E.S. 

The S.S. ROME Offices - S.S.Offices specialising in the finding out and 
buying of metals, situated at 10, place des Etats-Unis. The director 
was S.S. Untersturmfubrer Prince von HOHEHLOIIE. His business figures 
came to 122,000,000 francs. 

- 

The S.O.D.E.K.O, Offjoes. 77, Chomps Elysdes, Paris, a company 
specialising in lihe buying of fats for consumption and for industrial 
purposes, directed by Dr. MATZKE. The activities of this company were 
relatively modest, (50,000,000 francs), 

SANITATSPARK 541 Offices. This service, direoted by Oberstabsapotheker 
mwT was chargod with buying sanitary materials. Its operations 
amounted to 50,000,000 francs 

Those buying offices had branches in the provinces, particularly 
in Lille. 

The U.E.ff.A. (Uoberwachungsstelle), was the organ used by VeitJens for 
controlling and direotir^ the purchasing activities of the offices. It 
appointed experts who estimated quality and value, and the expediency of 
the transactions being carried out. Their opinion was absolutely 
necessary for the conclusion of a deal. Its body of experts was under 
the direction of KATTEJBTROTH, who had under his orders Oborzahlmeister 
BRACKS 3EK. 

The R.O.G.E.S. (Rohstoff-Gesellschaft) was a commercial company witho t 
powers of its own and created to serve as a facade for the organising 
offices and committess. It was this comparer which financed the puroh^^l"» 
offices, kept accounts of their commercial operations and ensured the 
sending and carrying of goods into Germany. In reality it possessed a 
monopoly for all the countries in the West and its traffic paid no customs 
duos. After the purchases had been carried out by the offices at black 
market prices, the R.O.G.E.S. was refunded the difference between that 
and the official price by the Ministry of War Economics, so that the goods 
came at the normal price into the commercial channels within Germany, 

The operations carried out by R.O.G.E.S. on behalf of the 
Veltjens organisation alone amounted for a period of 11 months (1st 
January to 30th Novomibor 1942) to 1,000,000,502 francs. 

The directors of R.O.G.E.S. in Paris were WUTTKE, WEIS and BUSSE. 

RANIS was in charge of accounting. 

The injurious effects of the V e ltjens organisation is shown by its 
own words in its report of 15th January 1943 to Reich-Marshal Goering, 

It exphasised first that to the extent of 9A0ths the financing of the 
operations on the black market by the purchasing offices was assured by 
the payment of French occupation expenses. It sot out the economic 











value of the commercial transactions carried out on the black market by 
drawing a favoiu^ble comparison for the period fi*om 1st July 192*2 to 30th 
, November 1942,/Tne operations oorried out by its servioes (384,382,893 
Reichsmarks), and the operations of the offioiol services for normal 
transactions operated by the MilitHrbefehlshaber (267,2*09,926 Reiohsmarks). 

x t follows then that the Veltjens organisation enabled the German war 
economy completely to drain tho internal markets of the occupied countries 
without prejudicing the German finances. Its activities even provoked 
the protest of the Vichy government (Bicholonne Miohel agreements), but 
without success. Its methodio exploitation of the black market was 
calculated not only to empty Prance of all substances from the economic 
point of view, but also to cause a rise in prices and inflation, and a 
cortain moral decline in vhe quarters effected directly or indireotly by 
the purchasing offices. 

Only the directors and managers who waro in charge of commercial 
operations, and who were d>le to derive therefrom personal gain, have 
been held as accomplices in the war crime of pillage. 


Case No, 4698 . 

French charges against German war criminals. Case N o ,2207. 

Names of the accused, their rank, unit or 
official position: 

fl} Bernard Poeppeliaann, 

(2J Henri Munsch-Meyer. 

Date & Place of commission of alleged crime: 

Paris, 1942 - 1944. 

Number and Description of Y/ar Crime in tfer Crimes List; 

No, 13, Economic Pillage, 

Reference to relevant provisions of national law: 

Art. 2*40 of the Penal Code; the Decree cf 1.9.39; and the Decree of 
15.5.40: Penal Servitude for a term of years. 

Short Statement of Faots: 

Poeppelmann and Munsch-Meyer were directors and principal share¬ 
holders of the Socolilex Company which was charged by the G cr man Government 
with the task of making the French tanners and manufacturers of footwear 
work for the benefit of Germany. 

Particulars of Alleged Crime: 

The Germans, Poeppelmann and Munsch-Meyer, a commercial man and a 
banker respectively, both living in Paris, set up there on the 3rd 
December 1?41, a limited liability company called bocidtd de Commerce pour 
1*Importation et l'Exportation (SOCOLILEX). 

'flu a Company used to import into Franco raw materials intended for 
the manufacture of footwear, excepting the hides and the tanning extracts 
intended for the French tanneries. 


J 








Although in fact the Socolilex Company did nothing but import 
into Prance German goods and products, it none the less contributed 
directly to the eoononio pillage of the country. It must be pointed 
*out in fact, on the one hand, that the Hides Office, which regulated 
within Franco the whole of the footwear industry and hides industry, 
forced the French tanners and manufacturers to buy from Socolilex, the 
sole suppliers, German products of an inforior quality at a high prioe; 
and, on the other hand, that Socolilex only sold to firms which worked 
compulsorily for Germany and whoso products wore bought exclusively by 
F.O.G.E.S. (the German Purchasing Company attaohed to the Ministry of 
Economics). 

The total figures representing the business carried out by the 
Sooolilex Company from 3rd December 1941 to 31st October 191*4, was 
257,106,362 francs. 

It is clear then that the company 'was very active during the 
occupation, and that it constituted an important part of the organisation 
entrusted by the German government with seeing that the French hidos 
industry worked only for the benefit of Germary, 

Poeppelmann and Munsch-Moyor, directors and principal shore-holders 
of Socolilex, must bo held responsible for their criminal activities. 


Particulars of evidonoe in support; 

The Expert Report dated 25th September 1945 of Monsieur Lefevre, 
expert accountant appointed by order on 9th March 1945. 








in/ai 

13th Maroh, 1947 


UNITED NATIONS -..gR CHIMES COMMISSION 
COMMITTEE ni 

The Fronoh Case No.4695 ( Exploitation of 
the Black Market as a </,ar Crime) 

Preliminary Repor t 

Prepared by tho Secretary on the basis of 
the discussion in tho Meeting of 6th" 

March, 1947» 

In tho Mooting of Committee III 
held on 6th March, 1947(Comraittee 
III Minutes No.2/47) tho Secretary 
to Committee III was charged with 
the task of preparing a paper 
based on the opinions tentatively 
expressed in the meeting • The 
following text 13 submitted as a 
basi3 for discussiono 

I. The persons concerned are charged with "eoonomio pillage” 

(apart from the accused No.37/ v/ho is also charged with deportation 
of civilians, the latter accusation being outside the soope of thi3 
paper). 


By Article 47 of tho Hague Regulations "pillage is 
formally forbidden". 

Pillage is also one of the items of the 1919 list 
which ho.3 been adopted by this Commission as its working list of 
war crimes (Doc.Col) The provision of Artiole 47 means, in the first 
instance, that private property of inhabitants of occupied territory is 
no longer alawful objoct of private booty. Occupant soldiers must not 
plunder for private purposes. In his mongraph on the International 
Economic Law of Belligerent Occupation, E»H. Feilchenfeld states that, 
in his view, tho rule against pillage does not merely proteot private 
property, but iD also dirooted against all aots of individual lawless¬ 
ness, committed in regard to property interests of all kinds, including 
public property. "It is necessary to think",the writer goes oh saying, 

"not merely of individuals, but also of big business interests that may 
want to rob inhabitants. They i.uy employ more complicated methods than 
outright physical stealing. Tlio gravest cases of blackmail purchases 
have recently been those in which a person is forced to sell his business , 
to another who is more accept lo to the authorities of the occupant. 

However, we are here dealing only with private pressure; where govern¬ 
ment pressure is use a or ..uLded wo no longer have a dear oaso of private 
plundering, but are Confronted with public confiscation, legal or 
illegal, according to whether the rules on requisitions are 
observed". (o.c*pp a 33.-3k) 

« • 

H. The Charter of t.au International Military Tribunal does 

not use tho term "pillage", but speaks, in Article 6(b), of "pluder 

of publio or private proijerty"(cfcDooeIIl/67, analysing the treatment of pLndtar 

of publio and private property in the Nuremberg Judgment). The 

Nuremberg Jud/yiont has summarised tho lav; as to eoonomio war orimos 

by stating that, under the rules of war, the economy of an occupied 

country can only be required to boar the exponses of the occupation, 

and these should not bo greater than tho economy of the oountry oan 

be reasonably expeotod to boar (page 53 of CnrU6964). Evidence in 

the Nuremberg oaso has established, tho Tribunal further states, 

"that tho territories occupied by Germany wore exploited for tho 
German war effort in tho mast ruthless way, without consideration of 
tho local economy, and in consequence of a deliberate design and 
policy. Thcro was in truth a systematic "plunder of private or publio 











property” whioh was crimina.1 under Article 6 (b) of the Charter 
(page 54 of Ond»6964)* 

In dosoribin 3 the conduct of tho occupying authorities in 
some of the ocoupiod countries, the Nuremberg Judgment(l.c.) refers 
to an order by Goering, issued as early as the 19 th Ootober, 1939 » 
and states the following!- 

"As a consequence of this order, agricultural products, raw mat¬ 
erials needed by German factories, machine tool 3 , transportation equip- 
mon^other finished products and even foreign oecuritios and holdings of 
foreign exchange v/ere all requisitioned and sont to Germany* These 
resources were requisitioned in a manner out of all proportion to the . 
eoonomic resources of those countries, and rosultod in famine, inflation 
aid an active black marketc At first tho Gorman occupation authorities 
attempted to suppress tho blaok market, because it was a channel of 
distribution keeping local products out of German hands* When attempts 
at suppression failed, a German purchasing agency was organized to make 
purchases for Germany on the blaok market, thus carrying out the assur¬ 
ance made by the defendant Goering that it was "neoessary that all 
should know that if there is to be famine anywhere, it shall in no oase 
be in Germany". 

In many of the ocoupiod oountries of the East and the West, the 
authorities maintained the pretence of paying for all the property whioh 
they seized* This elaborate >retonco of payment merely disguised the 
foot that the goods sent to Germany from those occupied countries were 
paid for by the occupied countries themselves, either by the devioe of 
exoessive occupation costs or by forced loans in return for a oredit balanoe 
on a "clearing account" whioh wa 3 an account merely in name* 

In most of the occupied countries of tho East even this pretenoe 
of legality was not maintained; economio exploitation beoame deliberate 
plunder"* 

III* It will be seen from tho preceding paragraph that the London 
Charter and the Nuremberg Judjyncnt have developed the rules of Internat¬ 
ional Law on our question to the extent that not only pillage, whioh is 
the unauthorised outrage of individual soldiers, is punishable, but also 
activities whioh come under the wider tern of plunder of public or 
private property and in this connection the very fact whioh is oharged 
by the French National Office in the present oase has been mentioned in i 
the Judgment, homely the organisation of a purchasing agency to make 
purchases for Germany on tho block market* It is stated in the French 
charge No*4695(see Doo.IIT/ 8 ?,, p«4- bottom) that to the extent of nine- 
tenths, the financing of the operations on the blaok market by the 
purchasing offices was assurud by the payment of French occupation 
expenses* 

It is also statod in t\iu ohar£o(p*3 of Doo«IIl/80) that the 
agents of the VeitJens organisations ooo ;ht out stocks of gpods for 
whioh they paid any price whatever? 

IV, The contributions which wore extorts 1 from the French eoonony 
by the German occupying authorities were far in excess of the needs of 
the army of occupation or of tha administration of occupied French 
territory* If it had been otherwise, no money would have been avail¬ 
able for financing nine-tenths of the enony's black market purchases 
for Germany* The exaction of the exorbitant contributions constitutes 
therefore a violation of Artiolo 47 of the Hague Regulations* (item 
'15 of the 1919 list, which is the working list of the 0omnd8sion(0.l) 
reads! ^Exaction of illegitimate or of exorbitant contributions and 
requisitions")This has already been established in the Nuremberg 
Judgment • I do not think, howovar, that personal criminal responsib¬ 
ility for the exaction of exorbitant contributions by Germany from 
France con bo fastened upon the accusad 2 to 37 . It could, probably, 
be argued,that the accused l(Voltjens) i3 susp ect of having as a 
member of Goering 4 s eoonomic headquarters, been'implicated in tho 
polloy of exacting exorbitant contributions and of boing an accessory 









after the foot of this orimo in knowingly using the money thus 
extortod for tho purchases on the block markot. 

V. 1 submit that it is not possible to soy that the purchasing 
of goods on tho black markot, under oirounstnnoos in whioh the 
highest prioes are paid, constitutes pillage either in tho traditional 
sense of this word or as oxtondod by tho leading writer on tho 
subjoot(supra para l). 

In my view those black market operations do not even come under 
the wider notion of plundor as appliod at Nuremberg* 

Tho "plundor" aspoot consists in the way how tho money for tho 
black market purohasos was raisod* If the Germans had brought to Prance 
good and valuable ourrenoy and spent it on the black market, nobody 
would suggest to treat tho transaction as pillage or plunder* 

VI. This doos not moan that tho persons who wore responsible for the 
black markot operations are not criminally responsible* 

To the oxtont to whioh purohasos on the black market were 
prohibited and oriminol under Fronoh municipal law, the activities des¬ 
cribed in the ohargo oonstituto a violation of those Frenoh provisions* 

To that extent the aotivitios ohargod were offonoes unler Frenoh municipal 
law and are punishablo as suoh* 

VII* On the question whothor they siraultanoiously constitute' war 
orimes undor international law, tho following may bo said) Artiole 43 
of tho Hague Regulations provides that tho oooupant has a duty to restore 
and ensure publio ordor and safety and to respeot, unless absolutely 
prevented, the lavra in foroo in tho country* This provision is addressed 
to tho oooupying Powor as suoh* Tho rule that tho occupying Power Bhall 
respect tho laws in force in tho country primarily moans that it shall 
not, unless absolutely prevented, make alterations in the law* in force 
in tho oocupied country* The rospoot to tho lavra in foroo is therefore 
primarily illustrated by tho duty of abstention from changing them* 

It is submitted, however, that the prohibition covers not 
only tho formal ohanging of the laws in foroo, but also the organising 
of a systematic violation of those laws* If the Hague Convention 
prohibits, apart from tho onso of absoluto nooossity, the changing of 
tho law, the prohibition covers also what is in fact the same and 
actually more objootionablo, namoly tho planning and organising of 
violations of this law. Tho persons responsible for the organising 
and planning of systematio violations of tho laws in force in France 
are guilty of a violation of Article 43 of the Hague Regulations* 

VIII* In ordor to establish a pidma facie ease of tho existence 

of this guilt, the National Offioo should be asked to submit additional 
informatj' n with a view to establishing tho faot that the aotivities 
known as v "block market" wore at the material time prohibited and 
punishable undor Fronoh low* 

IX* Provided this additional information is given, the respons¬ 

ibility of tho accused No*], who plannod tho whole soheraa and was entrusted 
by Goo ring with oarrying it oulj appears to bo prina faoie established* 

Tho question os to what oxtont tho other accused persons are implicated, 
either as diroot perpetrators or as accomplices# in this planning and 
organising of the systematic violation of tho Frenoh legal order will 
bo a matter for Oommittoo I to decide* 
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14th Mar oh. 1947. 

UNITED NATIONS WAR GRIMES COMMISSION . 
COMMITTEE III. 


The French Case No. 4698. 


( Alleged pillage through economic activities; making 
French tanners and manufacturers of foot-wear work 
~ For the benefit of Germany^ 


Draft Report by Ocxanittee III . 

Prepared by the Secretary on the basis of The discussion held 

on 6th March, 19A7^ 


I. At its meeting on 27th February, 1947, Conmittee I referred the 
French case No. 4698 to Committee III for its opinion as to \Aiether the 
activities ofthe accused should be considered war crimes. According 
to the short statement of faots, the oooused (POEPPEUIANN and MUNSCH- 
MEYER) were directors and principal share holders of a company whicfc 
was charged by the German Government with the task of making the 
Frenoh tanners and manufacturers of foot-wear work for the benefit 
of Germany. The accused, a cownercial man and a banker respectively, 
both living in Paris, set up there in December 1941, a limited liability 
company. This oompany used to import into France raw materials 
intended for the manufacture of foot-wear, excepting the hides and the 
tanning extracts..intended for the Frenoh tanneries. The charge 
states that^tne company did nothing but import into France German goods 
and products, it none the loss contributed direotly to the eoonomio 
pillage of the oountry. This proposition is in the oharge based on 
two faots: (1) that the Hides Office which regulated within France 
the whole of the foot-wear industry and the hides industry foroed the 
Frenoh tanners and manufacturers to buy from the company, the sole 
suppliers, German produots of an inferior quality, and at a high 
price, (2) that the oompany only sold to firms which worked 
•anpalsorily for Germany and whose produots were bought exclusively 
by the German purchasing oompany attaohed to the Ministry of Economics. 
The oharge states that the total figures representing the business 
carried out by the oompany from December, 1941, to October, 1944, was 
above 257,000.000 francs. It is stated that the oompany constituted 
an important part of the organisation entrusted by the German Government 
with seeing that the French hides industry worked only for the benefit 
of Germany. 


II. In the opinion of Committee III, the charge, unless supplemented 
by additional faots, does not disclose facts establishing a prima facie 
case for a war crime having been committed. The activities of the 
two company directors may have been and certainly were disadvantageous to 
the French economy. They did not, however, come either under the notion 

of pillage whioh is prohibited by article 47 of the Hague Regulations 
or under the term of "Plunder of Private or Public Property", c.s used 
in artiole 6(b) of the Charter of the International Military Tribunal 
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nnd as applied by the Nuremberg Judgement in the trial of the major Gorman 
war ‘criminals. It is not stated in the charge that the aocused did not 
pay full value for the goods they purchased, nor that they in applying 
orimlnal means, achieved more than the value of the goods they sold. 

As far as the charge contains hints At unlawful pressure having 
been brought upon the French commercial community, it is not stated 
that the two oooused were personally implicated in the applying or 
threatening of the illegitimate use of foroe. 

It is stated that French tanners and manufacturers were forced - 
though not by the aocused - to buy from the aocused Gorman products of on 
inferior quality. Committee III fails to see the relevance of this 
statement, particularly in view of the faot that the products made of the 
material of inferior quality were again re-imported into Germany. 



III. Committee III therefore recommends that the National Office be 
invited to supplement the charge and that unless the charge is supplemented, 
the accused should not be listed by the Conrnission. 


o 
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NATIONS WAR CRIMES CfiMMTSS TfiN f 


CCMMITTEE III 


The French Oaae No. 4695 . 

(Exploitation of the Black Market as a War Crime). 


Draft Report by Committee III(prepared by 
the Secretary'on the basis of the discussions 
in the meetings of 6th and 20th Maroh, 1947.) 


(«) 


I, In its meeting of 27th February 1947| Committee I referred the 
Frenoh Case No, 4695 to Committee III for its opinion as to whether 
the activities of the accused should be oonsidered as war crimes, 

Oonmittee III disoussed the oase in its meetings held on 6th, 

20th and 27th Maroh 1947 (Minutes Nos, 2, 3 and 4 of 1947)» and 
adopted the following report: 

II, The Frenoh National Office charges Colonel Veltjens and 36 other 
persons with the war crime of "Economic Pillage", It refers to No. 

13 of the working list of war crimes adopted by the Commission 

(Doc. C.l) and refers as to relevant provisions of national law to 
Art, 44-0 of the French Penal Code and the Frenoh Decree of 1st 
September 1939# 

III, In the Frenoh charge it is stated that the first accused. 

Colonel Veltjens, was a German official for the carrying out of the 
Four-Year Plan and had the task of organising the black market in the 
ocoupied territories of the West, in order to enable the importing 
into Germany of the greatest quantities possible of goods, in 
addition to the taxes in kind and the official purchases. The other 
accused persons were tho directors cf services and managers of 
enterprises entrusted with carrying out the Veltjens plan. According 
to the charge, Veltjens proposed on 21st May 1942 the scientific 
organisation cf the blaok market in the occupied territories' of the 
West, At a conference held with this end in view, the plan proposed 
by him was adopted and in an official letter from Gooring, Veltjens 
received full powers for its execution, Tho charge quotes from a 
memorandum prepared by Veltjens dated 21st May 1942 that "a central 
administration is oreated for seeking out and using goods from the 
blaok market in oocupied territories". It was a question of "using 
tho blaok market to the greatest extent and in the best financial 
conditions for the Reich", It was the purpose of the Veltjens 
organisation to snatch away and import into Qjrmany all goods, raw 
materials or manufactured products which had been able to escape the 
official commercial transactions* and the taxes and requisitions of 

the German occupation. Agents of the different German organisations. 


(m) 3fce discussion and preparatoxy work preceding this report is 
to fce found in Documents IU/80 and Hl/31 and in the 
Committee HI Minutes Nos. 2 and 3 of 1947. Relovant 
questions of law pertinent to the siibjeot have also been 
disoussed in Documents l/22 and IU/L5, 
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paid on a commission basis, having important moans of access to • 

credits and very largo sums of ready money, sought out stooks of 
goods for which they paid any prioo whatever. The Frenoh charge 
further states that tho injurious effects of the Veltjens organisation 
is shown by its own words in its ropart of 15th January 1943 to 
Reionsmarshal Goering. It emphasises first that to the extent of 
9A0ths the financing of tho operations on tho blaok market by the 
purchasing offices was assured by the payment of the French occupation 
expenses. It also sets out the eoonomic value of the conmercial 
transactions oarried out on the black market by drawing a favourable 
comparison between the operations carried out by this servloe in tho 
period from 1st July 1942 to 30th November 1942, amounting to 
384,000,000 Rm, with the operations of tho official services for 
normal transactions operated by the MilitHrbefehlshaber, (267,000,000 Rm). 
The French oharge concludes that the Veltjens organisation enabled the 
German war economy oonpletely to drain the internal markets of the ■ 
ocoupied countries without prejudicing the German finanoes. Its 
methodioal exploitation of the black market was, the charge submits, 
calculated not only to empty FVanoo of all substances from the eoonomic 
point of view, but also to cause a rise in prices and inflation and a 
oertain moral decline in the quarters affected directly or indirectly 
by the purchasing offices. 

IV. Committeo III first considered whether the activities of the 
accused persons complained of come, as stated by the French National 
Office, under tho notion of pillage. 

*n conventional international law, the question of pillage is 
dealt with in Article 47 of the Hogue Regulations of 1907, according 
to which "pillage is formally forbidden". 

Pillage is oIbo one of the items of the 1919 list which has been 
adopted by this Commission as its working list of war orimes (Ifcc.C.l). 

The provision of Article 47 means, in the first instance, that private 
property of inhabitants of occupied territory is no longer a lawful 
object of private booty. Occupant soldiers must not plunder for 
private purposes. In his monograph on the International Economic 
Law of Belligerent Occupation, E.H.Poilchenfeld states that, in his 
view, the rule against pillage does not merely protect private property, 
but is also directed against all aots of individual lawlessness, 
committed in regard to property interosts of all kinds, including 
publio property. "It is neoessary to think", the writer goes on 
saying, "not norely of individuals, but also of big business interests 
that may want to rob inhabitants. They may onploy more complicated 
methods than outright physical stealing. The gravest oases of blaok- 
mail purchases have recently been those in which a person is forced to 
sell his business to another who is more acceptable to the authorities 
of the occupant. However, we are here dealing only with private 
pressure; where government pressure is used or added we no longer 
have a dear case of private plundering, but are confronted with 
public confiscation, legal or illogal, according to whether the rules 
on requisitions are observed," (o.c, pp.31-32). 

V, The Charter of the International Military Tribunal annexed to the 
Four-Power Agreement of 8th August, 1945, does not use tho term 
"pillage", but speaks, in Article 6(b) of "plunder of public or private 
property" (cf. Doc.Hl/67, Analysing the treatment of plunder of publio 
and private property in tho Nuremberg Judgment). The Nuremberg 
Judgment has summarised the law as to economic war crimes by stating 
that, under the rules of war, the econony of an occupied country oan 
only bo required to bear the expenses of the occupation, and those 
should not be greater than the econcny of the oountry can be reasonably 
expected to bear ( page 53 of Qnd. 6964 ). Evidence in the Nuremberg 
case has established, the Tribunal further states, "that the territories 
ocoupied by Germany wore exploited for the Gorman war effort in the most 










ruthless way, without consideration of the local economy, and in 
consequence of a deliberate design and polioy, There was in truth 
a systematic plunder of private or publio property" which was 
criminal, under Article 6 (b) of the °hartor (p.54 of Ond. 6964 ), 

In describing the conduct of the occupying authorities in some 
of the occupied oountries, tho Nuremberg Judgment (l.c.) refers to an 
order by Goering, issued as early as tho 19th October 1939, and 
states the followings 

" As a consequence of this order, agricultural products, raw 
materials needed by German factories, maohino tools, transportation 
equipment, other finished products and even foreign securities and 
holdings of foreign exchange were all requisitioned and sent to 
Germany. Iheoe resources wore requisitioned in a manner out of all 
proportion to the economic resources of those countries, and resulted 
in famine, inflation and an active black market. At first tho German 
occupation authorities attempted to suppress the black market, because 
it was a channel of distribution keeping local products out of Gorman 
hands. When attempts at suppression failed, a German purchasing 
agency was orppinised to make purchases for Germany on tne black market, 
tnus carrying out the assurance made by the defendant Goering that it 
was ^nocessary that all should know that if there is to be famine ~~ 
anywhere, it shall in no case bo in Germany”, In many of the occupied 
oountries of tho East and the West, the authorities maintained tho 
pretence of paying for all tho proporty which thoy seized. This 
elaborate protenco of payment merely disguised tho fact that the goods 
sent to Germany from these occupied countries were paid for by the 
occupiod countries themselves, either by the device of excessive 
occupation costs or by forced loans in return for a credit balance on 
a "clearing account" which was an account merely in name, Ih most of 
the occupied oountries of the East even this pretence of legality was 
not maintained; economic exploitation became deliberate plunder", 

VI, It will bo seen from tho preceding paragraph that the London 
Charter and tho Nuremberg Judgment have developed the rules of 
international law on our question to the extent that not only pillage, 
which is the unauthorised outrage of individual soldiers, is 
punishable, but also activities which oome under the wider term of 
plunder of public or private proporty and in this connection the very 
fact whioh is charged by the French National Office in the present 
case has been mentioned in tho Judgment, namely the organisation of a 
purchasing agenoy to make purchases for Germany on the black market. 

It is stated in the French charge ana it is quoted in paragraph 
II $upra) that to the extent of nino-tenths. the financing of thg 
operatio ns on the black market by tho purchasing offices was assured 
by the payment of French occupation expenses. 

It is also stated in the charge that the agents of the Veltjens 
organisations sought out stocks of goods for which they paid any price 
whatever, 

VII, In the opinion of Committee III, it is, however, not possible 

to say that the purchasing of goods on the black market, under oiroim- 
stances in which the highest prices are paid, constitutes pillago either 
in tho traditional sense of this word or as extended by the leading 
writer on the subject. 

In the view of Committeo III those black market operations do not 
oven come under the widor notion of plundor as applied at Nuremberg. 
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pillage or plunder, in the opinion of Comaittoc III, pre-supposo 
that the goods wore taken from tho viotim of pillage or plunder 
against the victim's will and without consideration. If the goods 
were not taken against the will of the legitimate owner and if 
adequate compensation was given for purchased goods, it is not 
possible to say that tho activities come under the term of pillage, 
however reprehensible they may be from other points of view. 

The correctness of this interpretation of the term "pillago" in 
international law is confirmed by the provisions of Frenoh municipal 
lav; to which the French charge itself refers, namely Art. 440 et seq. 
of the French Criminal Obdo, and the Decree of 1st September 1939, 

The relevant Frenoh municipal provisions read as follows: 

French Criminal Codo? 

Art* A40: 

Every act of pillage or destruction of commodities, effects or any 
movable property, .committed by a group or band and by open violenco . 
shall be punished by penal servitude for a term of years; each of the 
persons responsible shall also bo fined between 2,400 and 60,000 francs. 

Art. 441: 

Nevertheless, those who are shown to have been caused by provocation 
or solicitation to take part in these acts of violenco may only be 
punished by imprisonment. 

Art, 442; 

If the commodities pillaged or destroyed are grains, grain refuse 
or flour, mealy substances, broad, wine or other liquor, the penalty 
inflicted on the leaders, instigators or inoiters shall be tho maximum 
period of penal servitude and tho maximum fine laid down in Article 440. 

Decree of 1st September 1939 respecting tho prevention of 
pillage in time of war; 

Art. It 

In time of war, the criminal acts of pillage set out in Article 440, 
441 and 442 of the Penal Codo shall be punished by death. 

^he same ponalty shall be awarded for all acts of thoft committed 
in a dwelling house or in a building evacuated by its occupants as a 
result of operations of war. 

From tho quoted texts of the French Criminal Code, it appears 
that the application of violence is necessary to constitute the orime 
of pillage. From the deoree of 1st September 1939» imposing the death 
penalty for pillage in time of war, it appears that the legislator, 
when dealing with pillage, conceived it as a violent crime deserving of 
the supreme penalty, 

VIII. Having arrived at the conclusion that the activities complained of 
do not come under the term of pillage or plunder, Committee III points 
out that this does not amount to saying that tho persons who wore 
responsible for them are not liable. It means that in the Committee’s 
opinion, the "plunder'' aspect of the black market purchases consists 
primarily in tho way in which the money for tho operations complained of 
was raisod. If Germans had brought to Franco hard and valuable 
ourrenev and spent it at the black market, nobody would suggest that 
the transaction bo treated as pillago or plunder. 








Tho illegal and criminal cnaracter of the scheme primarily 
consists, therefore, in the fact that nino-tonths of tho monoy for 
these operations were taken from occupationexpensos paid by Franco. 
This is evidence of the fact that the contributions which wore 
extorted from the French economy by the Gorman occupying authorities 
wore far in excess of the needs of tho arny of occupation or of the 
administration of occupied French territory. If it had been otherwise 
no money would have been available for financing the enemy’s black 
market purchases destined for Germany, Tho exaction of tho exorbitant 
contributions constitutes therefore a violation of .Article 49 of the 
Hague Regulations, which provides that if the occupant levies money 
contributions in the occupied territory, "this shall only be for the 
needs of the anqy or the administration of the territory in quostion". 
This has already boon established in tho Nuremberg Judgment, 

Item 15 of tho 1919 list (Doc, C.l) reads: "Exaction of 
illegitimate or of exorbitant contributions and requisitions". 

Committee I does not think, hovraver, that personal criminal 
responsibility for the exaction of exorbitant contributions by Germany 
from France can be fastened upon the accused 2 to 37. It could, 
probably, be argued, that tho accused 1 (Veltjens) is suspect of havi;*-' 
as a member of Gooring's economic headquarters, been implicated in tIm¬ 
policy of exacting exorbitant contributions and of being an accessory 
after the fact of this crimo in knowingly using the money thus extorted 
for the purchases on the black market, particularly in view of the fact 
that he is allogod to havo proposed tho whole scheme., 

In addition to the criminal liability of thoso persons who were 
responsible for the illegal extortion of the money with which tho 
operations wore finanood, it goes without saying that to the extent to 
which purchases on tho black market were prohibited and criminal under 
French municipal law, tho activities described in the charge constitute 
a violation of those French provisions. To that extent tho activities 
charged were offences under French municipal lav/ and are punishable as 
such. 

On the question whether they simultaneously constitute a 
violation of a rule of internation:.i law, the following may be said: 
Article 43 of tho Hague Regulations provides that the occupan' has a 
duty to restore and ensuro publio order and sal'ety and to respect , 
unless absolutely prevented, the laws in force in tb country. 

This provision is addressed to tho occupying Power as such. The rule 
that the occupying Power shall respect tho laws in force in tho country 
primarily means that it shall not, unless absolutely prevented, make 
alterations in tho laws in force in tho occupied country, Tho respect 
to the laws in force is therefore, in the first instance, illustrated 
by the duty of abstention from changing thorn. 

In the opinion of Committee III, the prohibition covers not only 
the formal changing of the laws in force, but also the organising of a 
systematic violation of those laws. If the Hague Convention prohibits, 
apart from the case of absolute necessity, the changing of the law, the 
prohibition comprises also whut is in fact the sane and actually more 
objectionable, namely the planning and organising of violations of this 
law, Tho persons responsible for the organising and planning of 
systematic violations of the laws in force in Franco are therefore 
guilty of a violation of Articlo 43 of the Hague Regulations. 

Having thus established that the activities of the organisers at 
the top and the main instruments of tho policy of violating the muni¬ 
cipal french provisions prohibiting tho black market, is a violation 
of a rule of international law, namely of Article 43 of the Haguo 
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Rogulations, Committee III had to deal with a further question which * 
goes to the root not only of the jurisdiction of the United Nations 
War Qrinios Commission, but of the fundamental problems of delinquency 
in international law in goneral, The notion of an international 
orime or of a crime in international law has been controversial for a 
very long timo. It is particularly the German literature on the 
subject whioh holds that every contravention of international law 
amounts to an international orime; not only aots vhioh are shocking 
from the moral point of view are under this doctrine international 
orimes, but also every breach of oontract or agreement. This dootrine 
is particularly uphold by Struyp in his book "Das vblkorreohtliche 
Dolikt1920, His opinion has not been accepted by other writers. 

Fauchille distinguishes betwoen "ddlits internetionaux” and the 
broach of contractions obligations# Rivier, principes du droit des 
gens, says: "Tout acto qui violo un droit ossentiel est une infraction 
au droit des gens, un crime au ddlit international." Rivier speaks of 
the violation of an essential right as constituting an international 
orimo. 


That aots constituting what corresponds to civil wrongs (torts) 
and breach of contract were by writers af international lav/ put on the 
same footing as acts corresponding to crimes in municipal law, was, in 
the opinion of Committee III, mainly due to the faot that, until very 
recent times, only States were considered to be subjects of international 
law. This alleged nature of the Law of Nations excluded the possibility 
of "punishing" a state for an international delinquency and of considering 
the latter in the light of a crime and led to the conclusion that the 
only legal consequences af international delinquency were such as create 
reparation of the moral and material wrong dono. The equation of acts 
morally shocking with acts constituting merely contraventions of 
contractual obligations Iiad its roason in the faot that ovon atrocious 
orimes were supposed to lead not to the punishment of the guilty 
individual, but only to a claim against the Stato for reparation and 
damages. 

At a stage in the development of international law which has so far 
culminated in the conclusion of the Four-Power Agreement dated 8th 
August 1945, in the acceptance of its principles by 19 States which 
have adhered to it, in the application of its principles by the Nurenberg 
Judgment, in their affirmation by a Resolution passed in the 55th Plenar. 
Meeting of the General Assentoly of the Unitod Nations on the 11th 
Decomber 1946 and in the provisions of the Peace Treaties signed on 
10th February 1947 > a doctrino whioh does not distinguish between crimes 
in tho sense of criminal law and mere civil or administrative wrongs 
must bo considered obsolete in international lav; to the 3ame extent as 
it has been obsolete in the municipal law of civilised states for 
hundreds of years. At a time when international law assumes the 
responsibility for punishing international crimes, it is nocessary to 
establish a delimitation between crimes in the sense of criminal law 
and other illegal acts which, without constituting a crime, are mere 
contraventions of customary or conventional rules. 

The domarkation line betwoen acts which are merely illegal because 
they violate conventional or customary provisions of international law, 
and such aots which also constitute international orimes and entail 
personal criminal liability, can only bo drawn by reference to the 
general principles of criminal law as recognised by civilised nations, 
and as, inter alia , applied in the Nuremberg proceedings. If tho 
violation of a rule of tho Haguo Regulations simultaneously constitutes 
an offoncc against the general principles of criminal law, then it also 
constitutes a war crime. If it is not punishable ur/]oi . o municipal 
criminal law of tho rolovant stat', , then it cannot bo classified as a 
war crime. 
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XII, In the prosent case, the accused porsons are charged with acts 
which, though not technically constituting pillage, amount to a 
conspiracy to violate municipal law which the perpetrators were bound 
to respect, and thereby to exploit the economy of the occupied 
country. The activities resulted, according to the charge, in the 
emptying of Prance of all substances,in the causing of a rise in prices 
and in inflation and in a certain moral decline. All these results 
are contrary to the duties whioh are enjoined upon an occupant by 
international law and there are therefore conbinod both the illegal 
means and the effect deprecated by international law. On the facts 
submitted by the French National Office, the accused persons have 
violated not only a technical provision of international law, but an 
essential right of the oooupied country. 

Provided that the facts alleged ore taken to be established, 
Comaitteo in is of the opinion that those persons who are responsible 
for the planning and carrying into effect, at the top level, of this 
policy, are criminally responsible for these violations of 
international law, 

XIII, Coiimitteo III adds that this statement refers, of course, only to 
those persons who wore implicated in the preparation, planning and 
execution of the scheme, as distinguished from those who have only 
taken part in the day-to-day operations of the black market, 

(prohibited sales and purchases). 

The latter, though probably criminally liable under municipal law, 
are, in the Committee's opinion, not guilty of a war crime, 

XIV, Committee III recommends that tho National Office should be asked 
to submit additional information with a view to establishing the fact 
that the activities known a3 the "black market" were at the material 
time prohibited and punishable under French law. 
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28th March. 1947. 

UNITED NATIONS WAR CRBGS COMMISSION. 

COMMITTEE III. 


The French Case No, 4695 

(Exploitation of the Blaok Market as a War Crime). 

New Text of Paragraph XI, sub-paragraph 4 (page 6^ of Doc,III/)33. 

In its meeting nf 27th March 1947* the Committee 
agreed on tho substance of the fourth sub-paragraph of 
paragraph XI, but chargod tho Secretary with rewording 
it, by dividing it into two or throe different 
sentences. 

The proposed new text is herewith circulated to 
members of Committee HI and if no suggestions to the 
contrary are rocoived, the text contained in this paper 
will be embodied in the final report to bo presented to 
the Commission, 


Proposed New Text. 

At the presont stage in tho development of international law, a 
dootrine which does not distinguish between crimes entailing criminal 
responsibility and more civil or administrative wrongs must be 
considered obsolete in international law. Such a doctrine is to-day 
obsolete in international law as it has boon obsolete in tho municipal 
law of civilised States for hundreds of years. Under the principles 
laid down in the Four-Power agreement of 8th August 1945, 
international lav/ assumes responsibility for punishing international 
crimes. Those principles have been endorsed by the 19 States who have 
adhered to the Agreement, they have been applied in the Nuremberg 
Judgment, affirmed by a Resolution passed by tho 54 States farming the 
General Assembly of the United Nations on 11th December 1946, and also 
accepted by tho five Axis Countries with whom Treaties wore signod on 
thelOth February 1947* It is therefore necossary to establish a 
delimitation between acts entailing criminal responsibility and other 
illegal acts which, without constituting an international crime, are 
mere contraventions of customary or conventional rules. 
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I« Report on the proceedings of the different * 
organs of the United Nations. 

The United'Nations General Assembly adopted, in its 55th Plenary 
Meeting on 11th December 1946, three resolutions, «n of which have a 
bearing on the terms of reference of the United Nations War Orimss 
Conmission, namely a general Resolution on the Progressive Development 
of International Law and its Codifioatlon, a Resolution on the 
Affirmation of the principles of International Law recognised by the 
Charter of the Nuremberg Tribunal and a Rasolution on the orlme of 
Genooide. (General Assembly Journal No.75, Supplement A-64, Add 1, 
pp.944-946; see Doos. Miso. Nos, 66 , 68 and 69 ). The General 
Assembly, on the same date, also adopted a Resolution concerning the 
preparation of a draft resolution on Fundamental Human Rights and 
freedoms, (ibid, p, 830 ). 

From 27th January to 10th February 1947# the H^anan Rights 
Conmission of the United Nations held its first session at Lake Suooess, 

New York, and this was attended also by representatives of two 
specialised agencies, (3he international Labour Organisation and the 
United Nations Educational, Scientific and Cultural Organisation) and by 
representatives of several non-Governraental agenoies, (The World 
Federation of Tfcade Unions, the American Federation of Labour, the < 

International Co-Operative Alliance), The Human Rights Commission 
discussed the rights to be inoluded in the proposed Bill of Rights and 
the instructions to be given to the Drafting Group. 

As long ago as 21st June 1946, the Economic and Social Counoil of 
the United Nations instructed the Secretary General to make arrangements, 
inter alia , for the collection and publication of information concerning 
human rights arising from trials of war criminals, quislings and traitors 
and in particular from tho Nuremberg and Tokyo trials. (Report of the 
Secretary General on the work of the United Nations, Uoc.A- 65 , p.18; 
see Doo, Misc. No. 46 , p.3)# and in his letter of 22nd July 1946# (Doo. 

A. 10) the Aoting Secretary General of the United Nations requested from 
the Secretary General of the United Nations War Crimes Commission 
information and records in connection with £ho resolution of the 
Eoonomio and Sooial Council. 

The Secretariat of the United Nations War Crimes Commission has, 
sinoo then, been in contact with the United Nations Secretariat and 
furnished the latter with all the relevant papers, both of the 
Commission and of its Committees. 

In a letter addressed to Colonel LedIngham, the Secretary General 
of the United Nations War Crimes Commission, dated 11th December 
1946, the Secretary General of the United Nations, Mr. Trygve Lie, 
noted that the researoh work and the discussions regarding the concept 
of crimes against humanity and the bearing of that ooncept on the 
protection of human rights and fundamental freedoms, were being continued 
and that a more comprehensive document would be produoed soon. He 
addod that ho would bo grateful to the United Nations War Crimes 
Ccumission for a copy of this document when it was ready. 

In a letter dated 19 th Deoember 1946, addressed to Dr. Schwelb, 

Legal Officer of the United Nations V.'ar Crimes Conmission, the 
Assistant Secretary General of the United Nations, in charge of I«gal 
Affairs, Dr. Ivan Kerno, sent a oooy of the Resolution on the 
Affirmation of the Nurmberg Principles (Miso; N 0 . 66 ) and expressed the 
opinion that through this resolution the opportunities for co-operation 
between the United Nations War Crimes Conmission and the United Nations 
would be enhanced. 










In a letter dated 13th January 1947* also addressed to Be*, Sohwelb, 

Dr. Yuen-Li Liang, Direotor of the Division of the Developront and 
Codifioation of International Law stated that it was his ainoere wish 
for the Legal Department to maintain close contact with the United Nations 
War Crimes Commission. His former association with the War Grimes 
Commission convinoed him all the moro keenly that such contaot would be cf 
great use to the work which he had in hand. He felt sure that the United 
Nations would be fully appreciative of apy assistance whioh the United 
Nations War Crimes Commission might give in connection vdth the affirma¬ 
tion of the principles of international law recognised by the Charter of 
the Nuremberg Tribunal and other related matters. 

Lord Wright and the Secrotary-General of the United Nations War 
Crimes Conomission had a- meeting with %*. Tfcygvo Lie on 8th August 1946. 

Cn 2nd and 3rd January 1947 a member of the staff cf the United Nations, 
Professor Giraud, visited the Commission and had a thorough discussion 
on all problems connecting the two organisation^ with members of the 
United Nations War Crimes Conmission Secretariat, 

Far all these reasons it is suggested that Committee Hi and 
eventually the Commission should now enter into a disoussion of the 
substanoe of the topioal problems dealt with in the above decisions cf 
the different organs of the United Nations and make the result of its 
disoussions and studies available to the United Nations, 

II. The general Resolution on the progressive development 
of International law and its codification. 

In the Resolution regarding the progressive development of international 
lav/ and its codification, the General Assembly has direoted a special 
committee whioh it simultaneously appointed, to study, inter alia, methods 
of securing the oo-operation of the several organs of the \Jnited Nations to 
this end and methods of enlisting the assistance of such national or 
international bodies as might aid in the attaining of this objective, 
(paragraphs (b) and (c) of the Resolution.) Hie experience and expert 
knowledge gained by the United Nations War Crimes Conmission, particularly 
its monbers of Conmittees I and III and also to some extent by its 
Secretariat, enable the Commission to assist the United Nations in attaining 
their objective of the development and codifioation of international law as 
far as the following provinces of international lav/ are concerned: 

(a) the laws and customs of war, particularly the laws and customs of 
land warfare including the law of belligerent occupation and the 
treatment of prisoners of war and internees; the law of naval 
warfare; the law of air warfare; 

(b) the lav/ of State jurisdiction, including territorial and personal 
jurisdiction, immunities and limitations; 

(c) the law of international institutions, particularly international 
tribunals and investigating and prosecuting agencies) 

(d) international criminal law as a moans of preventing threats to tho 
peace, acts of agression and broaches of tho peace, ("crimes against 
peace"); 

(e) the protection of human rights and fundamental freedoms by way of 
international criminal law ("crimes against humanity' 1 ). 

It is therefore suggested that the Conmission should declare its 
readiness to assist tho United Nations in implementing the resolution 
on tho progressive development of international lav/ and its 
codification, v/ith respect to the branches of the law outlined under 
(a) to (•). 
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IIL Hie Resolution oonoerning the affirmation of the principles of 

international lav/ recognised by the Charter of the Nuremberg Tribunal, 

Here it appears necessary to oluoidate the exact scope of this 
Resolution, (Doc. Miso. No. 66). 

The General Assembly, in affirming the principles of irfternational 
law recognised by the Charter of the Nuremberg Tribunal and the Judgment 
of the Tribunal, has direoted the Committee on the codification of 
international law to treat as a matter of primary importance plans for 
the formulation, in the oontoxt of a general codifioation of offenoes 
against the peaoe and seourity of mankind, or of an International 
Criminal Code^ of the principles recognised in the Charter of the Nuremberg 
Tribunal and in the Judgment of the Tribunal, 

It is necessary to clarify the question whether the term "offenoes 
against the peace and security of mankind" covers the whole field of the 
Charter of the International Military Tribunal and of the Judgment of 
the Tribunal, or is restricted to what in the Charter of the International 
Military Tribunal are called "crimes against peace". The term "offenoes 
against the peaoe and seourity of mankind" has obviously been taken over 
from Mr. Franois Biddle's report to the President of the United States, 
whioh was published in the Department of State Bulletin of 24th November 
1946, p,954, et seq. The oorrospondonoe betwuon Mr. Truman and Mr, 

Biddle leaves open the question, however, whether the Amorioan initiative 
refers only to crimes against peace or includes also war orimes proper 
and crime 3 against humanity. The last sentence of the second paragraph 
of the President's letter of 12th November 1946, appears to indioate that 
crimes against humanity are to be included. 

The principles of international law recognised by the Charter of the 
Nuremberg Tribunal and the Judgment of the Tribunal are not restricted to 
crimes against peaoe, but inolude also such fundamental questions as: 

(a) the responsibility for inhumane acts committed "against ary civilian 
population"; 

(b) the responsibility for inhumane acts committed "before the war"; 

(c) the irrelevance of the fact that inhunane acts were ccrmitted "in 
violation of the domestic law of the country where perpetrated"; 

(d) the wholo notion of crimes against humanity, its delimitation fr«n 
common law crimes and its relation to war crimes and crimes against 
peace; 

(e) the doctrine of act of state, the irrelevance of the offioial 
position of the defendants as heads of state or responsible officials 
in government departments; 

(f) the plea of superior order; 

(g) the problem of criminal groups or organisations and the criminal 
responsibility for membership in 3uoh groups or organisations. 

The Dr.inciples recognised by the c harter of the Nuremberg Tribunal 
also inolude detailed questions of the law of war, particularly such 
questions as the relevanco or otherwise of the subjugation of oocupied 
territory, plunder of public and private property, detailed rules of 
naval warfare and particularly U-boat warfare, eto. 

Hie United Nations War Crimes Commission is, of course, qualified to 
doal with all the problems indicated but it will be useful to know whether 
the task to which the Resolution refers, comprises the wholo law of war and 
law of crimes against humanity, or whether it is restricted to the 
elaboration of the principles ooncerni .g crimes against peace. 
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IV, Tho Resolution on tho Crime of Genooide, 

While, for tho reasons given in tho oaso of tho Resolutions of tho 
General Assembly mentioned under H and HI, it is necessary to restriot 
this note to general questions of procedure concerning the collaboration 
between the United Nations and tho United Nations War Crimes Ccnmission, 
it is pos^iblo to offer oven at this stage, some oamment on the 
substance of the Genooide Absolution, 

The Resolution describes Genooide as "a denial of the right of 
existence of entire human groups”. It compares Genooide with homicide 
whioh is "the denial of the right to live of individual hunon beings". 

It is said that "such denial of the right of existence shocks the 
conscience of mankind, results in great losses to humanity in the form 
of cultural and other contributions represented by these hunon groups 
and is contrary to moral lav/ and to the spirit and alms of the United 
Nations", Iho Resolution goes on to state that "mary instances of such 
crimes of genocide have oocurred when racial, religious, political and 
other groups have been destroyed entirely or in port," 

(a) It is submitted that the term "Genocide" as described in the Preamble 
to tho Resolution covers to a great extent, if not completely, acts 
coming under the term "crimes against humanity" as formulated in 
Art, 6(o) of the Charter of tho International Military Tribunal 
annexed to the Four-Power Agreement of 8th August 1945, whioh, since 
1945 , has been adopted in a number of other international and 
national documents, including the five Peace Treaties with the Axis 
satellites signed on 10th February 1947* 

(b) As defined in the Preamble to tho Resolution, the notion of Genocide 
seems to bo on the one hand narrower than the notion "crimes against 
humanity" because it appears to cover only acts amounting to the 
denial of the right of existence, whereas the term "orimo against 
humanity" covers not only murder, but also extermination, enslave¬ 
ment, deportation and other inhumane acts, or persecutions on 
political, racial or religious grounds, 

(o) The notion of Genooide as defined in tho Preamble is, on the other 
hand, wider than the notion of crime against humanity, under the 
London Charter, because under the London Charter, as clarified by 
tho Berlin Protocol of October 1945, and as appliod by the Nurenberg 
Judgment, it is necessary for an act, to cane within the notion of 
crimes against humanity, to have been committed in execution of or 
in connection with a war crime or a<rime against poaoe, It should 
be addod that this qualification contained in the London Charter, 
does not apply to some other documents dealing with crimes against 
humanity, particularly not to the law as applied in Germany under the 
Control Council Law No,10, 

(d) In view of the fact that the terms "orimes against humanity " and 
"Genocide" cover to a very great extent, the same ground, it is 
necessary to point out that the words "humanity" and'mankind" in the 
Genocide Resolution have a meaning different from the term "humanity" 
in the phrase "crimos against humanity ", Tho word "humanity" has 
at least two different meanings, the one connotating the human race 
(mankind) as a whole and the other humanonoss, i,e, a certain 
quality of behaviour. 

In tho Charter of the International Military Tribunal the word 
"humanity" is used in the latter sense; it is therefore not 
necessary for a certain act, in order to come within the notion of 
crimes against humanity, to affect mankind as a whole, A crime 
against humanity is an offoncc against general principles of oriminal 
law, whioh, in certain oircumstnncos, becomes the concern of the 
international conrnunity, namely if it has repercussions reaching 
across international frontiers or if it passes in magnitude or 











savagery any limits of what is tolerable by modern civilisations. 
(Ur, Justico Jackson in his opening statement at Nuremberg.) 

. * # 

In the Genoolde Resolution, on the other hand, "humanity " 
is used os meaning the human raoe as a whole ("results in great 
losses to humanity", in the French text inflige de grandee pertes 
2 l l’humanitd.) The some applies to the use of the word "mankind" 
in "shocks the conscience of mankind", (in the Frenoh text 
"boulverse la conscience humaine".) 

The reference to the crime of Gencoide, as shocking the conscience 
of mankind, is verbatim identical with the definition of crimes 
against humanity adopted in the Conmission documents C.201 and 
C. 236 , paragraph 6. 


As far as the Genocide Resolution refers to the fact that Genocide 
is "contrary to moral law", it is respectfully submitted that this 
phrase is.apt to be interpreted as a retrograde step, throwing 
international law back to the position of 1919 when the Allied and 
Associated Powers publioly arraigned the German Emperor for a sup¬ 
reme offence against international morality. Under the law as 
laid down in the London Charter, adopted by the Four Great Powers 
and adhered to by 19 other States, applied by the Nuremberg 
Tribunal and affirmed by the General Assembly of the United 
Nations, a orime against humanity is contrary not only to moral 
law but it violates legal provisions. ■ 



To-day it can be accepted as an established proposition that 
what in the London Charter is called orimes against humanity, and 
what the Resolution calls Genocide, is not merely an offence against 
morality or moral law, but a crime against positive law entailing 
legal sanctions. 


The Genocide Resolution appears to include acts aiming at the 
destruction not only of racial groups but also of religious, 
political and other groups. Also in this respect, the Genooide 
Resolution is based on the same ideas as the definition of orimes 
against humanity which covers persecutions on political, racial and 
religious grounds. As far as the destruction of "political and 
other groups" and crimes ccnmittod on "political or any other 
grounds" are concerned, the expression "Genocide" appears to be a 
misnomer because a political movement, political party or a politi- 
cal group do prime fade, certainly not come under the notion of 
Genoa. This makes it doubtful whether the choice of the word 
"Genocide" instead of the phrase "Crime against Hunanity" which is 
already part of established international law, is warranted. 


The Genocide Resolution speaks of '‘any other groups" and uses the 
phrase "or any other grounds". To that extent, the notion is 
wider than the notion of crimes against humanity; it might be said, 
hovwjver, that the general words quoted make the definition too 
general with the effect that "Genocide" is not sufficiently 
delimitated from other typos of crimes. 

As far as the Resolution affirms that Genocide is a orime under 
international lav/, for the commission of which principals and 
accomplices, whether private individuals, public officials or 
statesmen, are punishable, it is entirely in line with the Charter 
of the International Military Tribunal. 


I 
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(j) Tho Rosolution invites the member States to enact the 
necessary legislation for the prevention and punishment of 
the crime of Genocide, 

Here the Resolution is more conservative than the London Charter, 
In the London Charter tho crime against humanity is punishable 
whether or not in violation of the domestic law of the country 
where perpetrated. The London Charter also protects "ary 
civilian population" and it is the theory of tho London Charter 
that with regard to crimes against humanity as defined in Art, 
6(c), international law overrides municipal law, 

(k) The Genocide Resolution does not deal with one important aspeot 
of the ooncopt of crimes against humanity, namely that in 
protecting "any civilian population" the provisions proteot the 
oivilian population also against excesses of power committed by 
its own national authorities. 


2nd 
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UNITED NATIONS WAR CRIMES COMMISSION. 
CCaCgTTEE III. 

The French Paso No. 4695. 

(Exploitation of the Black Market as a War Criroo). . 




In tho meeting of Conmittee III held on 27th Maroh 1947, 
(Cenmitteo III Minutes No. 4A7), tho Comnittoo approved the draft 
report prepared by its Secretary (Doo. III/333) subjeot to certain 
amendments which are recorded in Comnittoe III Minutes No«4A7» 
and subject to a ro-wording of the 4th sub-paragraph of paragraph 
XI. Ihe proposed new text of this 4th sub-paragraph of paragraph 
XI was circulated as Doo. III/34 and in acceptance with the 
Coranittee's decision, it was intended to circulate the final report 
by Comnittee III as a Comnission dooument and insert its discussion 
as an item on the agenda of the next Comnission meeting* 

On 1st April 1947, the acting French representative, Monsieur 
Maillard, who had been prevented from attending the meeting of 
Committee III held on 27th Maroh 1947, informed the Secretary to 
Cemmittoe III that the Rronch authorities had certain objections 
to part of the report as drafted in Doc. Ill /$3, particularly to 
the statement on page 5, paragraph 3 of tho docisnentj 1 where it was 
said that Comnittee III does not think that personal criminal 
responsibility for the exaction of exorbitant contributions by 
Germany from Franco oould be fastened upon the aocused 2 - 37* 

In the opinion of the French authorities, tho aooused Nos. 2-37 
are guilty as accomplices in the orimo of exacting illegitimate 
and exorbitant contributions. 

Hie Secretary to Committee HI has, therefore, arranged the 
following with Monsieur Maillard: 

(a) The dooument which ms to go out as the final report of 
Committee III as a C. document, is not to be circulated for 
tho time being os the final report, and is annexed to this 
paper as the seoond draft of the report by Ctannittce III. 

(b) The case will again be plaoed on the agenda of Comnittee III. 
Monsieur Maillard will attend the meeting and will 
supplement the French ohargo accordingly. 


(x) Paragraph VIII, sub-paragraph 3 of the enclosed seoond 
draft on page 5. 
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UNITED NATIONS WAR CRIMES COMMISSION. 

COMMITTEE III. 

Exploitati on qf ^he Black M;r ket_ aa a War Crime. 

|French Case Wo. uGfSY. 

Second Draft Report by Committee III (Embodying the Amendments 
deoided upon in the iseoUng of Conmittee III’held on.27th March 1947). 

(Conmittee III Minutes No. 4A7)»'*' 


I. In it3 meeting of 27th February 1947, Conmittee I referred the 
French case No, 4695 to Committee III for its opinion as to whether 
the activities of the accused should be considered as war crimes. . 

Committee III disoussed the case in its meetings held on 6th, 

20th and 27th March 1947 (Minutes Nos. 2, 3 and 4 of 1947), and 
adopted the following rcpori; 

II. * The Frenoh National Office charges Colonel Veltjens and other 
persons with the war crime of "Economic Pillage". It refers to No. 

13 of the working list of war crimes adopted by the Commission (Doc.C.l) 
‘and refers as to relevant provisions of national law to ^rt, 440 of the 
French Penal Code and the French Decree of 1st September 1939* 

III. In the Frenc.i charge it is stated that the first acoused, Colonel 
VeitJens, was a German official for the carrying out of the Four-Year 
Plan and had the task of organising the black market in the oocupled 
territories of the West, in order to enable the importing into Germany 
of the greatest possible quantities of goods, in addition to the taxes 
in kind and the offioial purchases. The other acoused persons wore 
the directors of services and managers of enterprises entrusted with 
carrying-out the Veltjens plan. According to the charge, Veltjens 
proposed on 21st May 1942 the scientific organisation of the blaok 
market in the occupied territories of the West. At a conference held 
with this end in view, the plan proposed by him was adopted and in an 
official letter from Goering, Veltjens received full powers for its 
execution. The charge quotes from a memorandum prepared by Veltjens 
dated 21st M^y .1942 that ! a central administration is cheated for 
seeking out and using goods from the black market in occupied 
territories". It was a question of "using the black market to the 
greatest extent and in the boot financial conditions for the Reich". 

It was the purpose of the Veltjens organisation to «snatch away ahd import 
into’ Germany all goods, raw materials or manufactured products which had 
been able to escape tho official comnercial transactions and the taxes and 
requisitions of the German occupation. Agents of the different German 
organisations, paid on a com .lesion basis, having important means of aocoss 
tp credits and very large suma of ready mo iwy, sought out stocks of goods 
for which they paid any price whatever. The French charge further states 
that tho injurious effects of the Veltjens organisation is shown by its 
own words in its report of 15th January 1943 to Reichsmarshal Goering. 


(x) The discussion and preparatory work preceding this report is to bo 
found in Documents III/80, IIl/Bl and III/83 and in the Conmittee 
III Minutes Nos. 2, 3 and 4 of 1947* Relevant questions of lav/ 
pertinent to the subject have also been discussed in Documents l/22 
and II1/15• 













It on^hasisea first that to the extent of nine-tenths the financing of 
the operations on the black market by the purchasing offioes was assured 
by ths payment of the Fronoh occupation expenses. It also sets out 
the ooonomio value of the commercial transactions carried out on the 
blaok market by drawing a favourdble comparison between the operations 
carried out by this sorvioe in the period from 1st July 1942 to 30th 
November 1942, amounting to 304,000,000 Rm, with the operations of the 
affiolal services for normal transactions operated by the 
MilitSrbefehlshabor, (267,000,000 Rm). The Frenoh oharge concludes 
that the VeitJens organisation cnablod the German war economy completely 
to drain the internal markets of the oooupied countries without prejudi¬ 
cing the German finances. Its mothodioal exploitation of the blaok 
market wxs, the charge submits, calculated not only to empty France Q f 
all substances from the economic point of viow, but also to cause a rise 
in prices and inflation and a oortain moral decline in the quarters 
affected directly or indireotly by the purchasing offices, 

IV. Committee III first considered whether the activities of the 
accused persons oonplalnod of come, as stated by the firenoh National 
Office, under the notion of pillage. 

In conventional international law, the question of pillage is 
dealt with in .Article 47 of the Hague Reguhtions of 1907, according to 
whioh, "pillage is formally forbiddon". 

Pillago is also one of the items of the 1919 list which has been 
adopted by this Commission as its working list of war orlmes (Doo.C.l). 
The provision of article 47 means, in the first instance, that private 
property of inhabitants of occupied territory is no longer a lawful 
cibjeot of private booty, Oocupant soldiers must not plunder for 
private purposes. In his monograph on the International Boonomio Law 
of Belligerent Occupation, E.H.Fcilohonfeld states that, in his view, 
the rule against pillage does not merely protoot private property, but 
is also directed against all aots of individual lawlessness, committed in 
regard to property interests of all kinds, including publio property, 

*^t is necessary to think", the writer goes on to say, "not merely of 
individuals, but also of big business interests that may want to rob 
inhabitants. They may emplqy more complicated methods than outright 
physical stealing. The gravest cases of blackmail purchases have 
rooently been those in which a person is forced to sell his business to 
another who is more aooeptable to the authorities of the ooevpant. 
However, we are here dealing only with private pressure; where govern¬ 
ment pressure is used or added we no longor have a clear oaso of private 
plundering, but arc confronted with public confiscation, legal or 
illegal, according to whether the rules on requisitions aro observed." 
(o.o. pp.31-32). 

V, The Charter of the International Military Tribunal annexed to the 
Four-Power Agreement of 8 th august 1945, does not use the term 
"pillage", but speaks, in Article 6 (b) of "plunder of public or private 
property" (of, D 00 .Hl/ 67 , analysing the treatment of plunder of publio 
and private property in the Nuremberg Judgment). The Nuremberg 
Judgmont has sunmarisod the law as to economic war orimes by stating 
that, under ,the rules of vrr, tho economy of an occupied country can 
only be required to bear tho oxponses of the occupation, and these should 
not bo greater than the eoonomy of the oountxy can bo roasonobly 
expeotod to bear (page 53 of Cmd, 6964 ). "Evidence in tho Nufeirborg 
case has established,"tho Tribunal further statos, "that the territories 
occupied by Germany wore exploited for tho German war effort in tho most 
ruthless way, without consideration of tho local economy, and in aon- 
sequonoe of a deliberate design and polioy. There was in Iruth a 
systematic "plundor of privato or public property" whioh was oriminal 
under Article 6(b) of tho Charter (p.54 of oind, 6964 ). 
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In dosoribing tho conduot of tho oooupying authorities in some of 
the occupied oountrios, the Nuremberg Judgment (l.c.) refors to an 
order by Goering, issued as early as the 19th Ootober 1939, and states 
the foil owl ngt 

" Ab a consoquenoo of this order, agricultural produots, raw 
materials needed by Gorman factories, maohine tools, transportation 
equipment, other finished produots and even foreign securities and 
holdings of foreign oxohango wore all requisitioned and Bent to Germany* 
Those resources wre requisitioned in a manner out of all proportion to 
the economic resources of those countries, and resulted in famine, 
inflation and an active black market. At first the Gorman occupation 
authorities attempted to suppress the blaok market, because it was a 
channel of distribution keeping local products out of German hands* 

When attempts at suppression failed, a German purchasing agenqy was 
organised to make purchases for Germany on the black market, tnua 
parrying ou t the assurance mada by the defendant Goering that it was 
"necessary that all should know that if thore is lo be famine anywhere, 

• i t shall in no case be in Germany, 11 tn many of tho occupiod oountrios 
of the East and the West, the authorities maintained the pretenoe of 
paying for all the property which they seized. This elaborate pretence 
of payment merely disguised the fact that the goods sent to Germany from 
these occupied countries were paid for by tho occupied countries them¬ 
selves, either by the dcv. ce ex’ excessive occupation costs or by foroed 
loans in return for a credit balance on a "clearing account" which was an 
account merely in name. In most of the occupied countries of tho East 
even this pretence of legality was not maintained; economic exploitation 
beenno deliberate plunder," 

VI, It will bo seen from the procoding paragraph that the London Charter 
and the Nuremberg Judgment have developed the rules of international law 
on our question to the oxtent that not only pillage, which is the 
unauthorised outrage of individual soldiers, is punishable, but also 
activities which come undor the wider torm of plunder of public or private 
property and in this connection tho very fact whioh is charged by the 
Fronch National Office in the present case has been mentioned in the 
Judgment, namely tho organisation of a purchasing agenoy to make 
purchusos for Germary on the black market. 

It is stated in tlio French charge and it is quoted in paragraph II 
(supra) that to the oxtent of nine-tenths, the financing of the operations 
on the bTack market*by the purchasing officos was assured by the payment 
of French occupation expenses. 

It is also stated in the charge that the agents of the Veit Jens 
organisation sought out stocks of goods for which they paid any price 
whatever. 

VII, In tho opinion of Committee III, it would, however, be incorrect to 
assume that the purchasing of gooda on the black market, particularly in 
circumstances in which the highost prices are paid, constitutes pillage 
either in the traditional sense of this word or as oxtonded by the leading 
writer on the subject. 

Those block market operations do not oven oome under the wider 
notion of plunder as applied at Nurenberg. 

Pillage or plunder px’e-supposc that the goods were taken from the 
victim c:' pillage or plunder against the victim's will and without con¬ 
sideration, If the goods were not taken against the will of the legiti¬ 
mate owner and if adequate compensation were given for purchased goods, 
it would be incorroct to say that the activities como under the term of 
pillage, however reprehensible they may be from other points of view. 











Th© oorreotne8s of this interpretation of the term "pillage" in 
international law ia confirmed by the provisions of French municipal 
law to whioh the French charge itself refers, namely Art, 440 et seq. 
of tiie French Qriminal (2>de, and the Decree of 1st September 1939* 

Hie relevant French municipal provisiom read as follows: 

Frenoh Criminal Code; 

Art. 440: 

Every act of pillage or destruction of conmcditias, effeots or any 
movable property, committed by a group or band and by open vlolenoe. 
shall be punished by penal servitude for a term of years; each of the 
persons responsible shall also be fined between 2,400 and 60,000 francs* 

Art* yp-s 

Nevertheless, those who are shown to have been caused by provocation 
or solicitation to take part in these acta of violence may only be 
punished by imprisonment. 

Art. 442: 

If the commodities pillaged or destroyed are grains, grain refuse 
or flour, mealy substances, bread, wino or other liquor, the penalty 
inflicted on the leaders, instigators or inciters shall be the maximum 
period of penal servitude and the maximum fine laid down in Article 440* 

Decree of 1st September 1939 renpooting the 
prevention of pillage in time of war; 

Art* 1; 

In timo of war, the oriminal acts of pillago set out in Artioles440» 
441 and 442 of the Penal Cbde shall bo punished by death. 

The same penalty shall be awarded for all acts of theft oonmitted in 
a dwelling house or in a building evacuated by its occupants as a result 
of operations of war. 

From the quoted texts of the French Criminal Code, it appears that 
the application cf violonoe is necessary to constitute the crime of pillage 
From the decree of 1st Soptontoer 1939, imposing the death penalty for 
pillage in time of war, it appoars that the legislator, when dealing with 
pillago, conceived it as a violent crime deserving of the supreme penalty. 

VIII. Having arrived at the conclusion that the activities complained of do 
not come under the term of pillage or plunder, Committee III points out 
that this doe8 not amount to saying that the persons who were responsible 
for them are not liable. It means that in the Committee*s opinion, the 
"plunder" aspect of the black market purchases consists primarily in the 
way in which the money for the operations complained of was raised. If 
Germans had brought to France hard and valuablo currency and spent it at 
the blaok market, nobody would suggest that the transaction bo treated as 
pillage or plunder. 

The illegal and criminal choraotor nf the scheme primarily consists, 
therefore, in the fact that nine-tenths of the money for these operations 
were taken from occupation expensos paid by Franco. Hiis is evidence of 
the fact that the contributions which wero extorted from the French 
u:onony by the German occupying authorities were far in excess of the 
needs of the arny of occupation cr of tho administration of occupied 
French territory. If it had been otherwise, no money would have been 
available for financing the onony’s black market purchases dostinod for 
Germany, The exaction of the exorbitant contributions constitutes 
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therefore, a violation of Artiole 49 of the Hague Regulations, whioh 
provides that if tho oocrpant levies money contributions in the ooct^)ied 
territory, "this shall only be for tho needs of the army or the adminis¬ 
tration of the territory in question". This has already been 
established in the Nuremberg Judgment, 

Item 15 of the 1919 list (Doo.C.l) reads: "Exaction of illegitimate 
or of exorbitant contributions and requisitions". 

Committee 111 does not think, however, that personal criminal 
responsibility for the exaction of exorbitant contributions by Germany 
from France oan be fastened upon the acoused 2 to 37, It could, 
probably, bo argued, ttat the accused 1 (VoltJons) is suspect of having 
as a member of Goering’s economic headquarters, been implicated in the 
policy of exacting exorbitant contributions and of being an accessory 
after the fact of this orime in knowingly using the money thus extorted 
for the purchases on tho black markot, particularly in view of the fact 
that ho is alleged to have proposed the whole scheme, 

IX, In addition to the criminal liability of those persons who were 

i responsible for the illegal extortion of the money with which the 

operations were finanoed, it goos without saying that to the extent to 
which purchases on the black markot were prohibited and oriminal under 
JVenoh municipal law, the activities described in the oharge constitute a 
violation of those French provisions. To that extent the activities 
charged vwre offonoes under Fronch municipal law and are punishable as sueh. 

X, Comiittee III recotnnends that the National Office should be asked to 
stfcmit additional information with a view to establishing the faot that the 
activities known as the "black market" were at the material time prohibited 
and punishable under French law, 

XI, On tho question whether they simultaneously constitute a violation of 
a rule of international law, the following may be said: Artiole 43 of the 
Hague Regulations provides that the occupant has a duty to restore and 
ensure pti>lic order and safety and to respect , unless absolutely prevented, 
the laws in force in the country. This provision is addressed to the 
occupying Power as such, 'ftie rule that the occupying Povrer shall respect 
the laws in force in tho country primarily means that it shall not, unless 

♦ absolutely prevented, make alterations in the laws in force in the 

oocupied oountry. The respect to the lawB in force is therefore, in 
the first instance, illustrated by the duty of abstention fran ohanging 
them. 

In tho opinion of Committee III, the prohibition covers not only 
tho formal changing of the laws in force, but also tho organising of a 
systematic violation of those laws. If the Hague invention prohibits, 
apart from the oase of absolute nooessity, the changing of the law, the 
prohibition comprises also what is in fact the same and actually more 
objectionable, namely the planning and organising of violations of this 
law. The persons responsible for tho organising and planning of 
systomatic violations of the laws in force in Franoe are therefore 
guilty of a violation of Article 43 of tho Hague Regulations, 

XII, Having thus established that the activities of the organisers at 
tho top and tho main instruments of the policy of violating the municipal 
French provisions prohibiting the black market, is a violation of a rulo 
of international law, namely of Article 43 of the Hague Regulations, 

Committee III had to deal with a further question which goes to the root 
not only of the Jurisdiction of tho United Nations ffar Crimes Commission, 
but of the fundamental problems of delinquency in international law in 
general. The notion of an international crime or of a crime in 
international law has been controversial for a very long time. It is 
particularly the German literature on the subjeot whioh holds that every 
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contravention cf intei’national law amounts to an international crime; 
not only acts which arc shocking from the moral point of view are under 
this dootrine international orime^ but also every breaoh of oontraot 
or agreement. This dootrine is particularly upheld by btrupp in his 
book "Das vttlkerrechtliche Dulikt", 1920. His opinion has not been 
accepted by other writers. 

Fauohille distinguishes between "ddlits internationaux" and the 
breach of contraot uol obligations. Rivior, Principes du droit des 
gens, says: "Tout aote qui viole un droit essentiel est une infraction 
au droit des gens, un orimo au ddlit international". Rivier speaks 
of the violation of an essential right as constituting an 
international orimo. 

That aots constituting what corresponds to oivil wrongs (torts) 
and breach of contraot were by writers of international law put on the 
some footing us acts corresponding to crimes in municipal law, v/as, in 
the opinion of Conmittee III, mainly due to the fact that, until very 
recent times, only States were considered to be subjects of international 
law. according to this theory the law of nations excluded the 
possibility of "punishing" a State for an international delinquency and 
■ of considering the latter in the light of a crime and led to the 
conclusion that the only logal consoquenocs of international delinquency 
were such as create reparation of the moral and material wrong done. 

The equation of aots morally shocking with acts constituting merely 
contraventions of contractual obligations, had its origin in the theory 
of this school of thought, which was by no means unohallenged, namely 
that even atrocious crimes were supposed to lead not to the punishment 
of the guilty individual, but only to a claim against the State for 
reparation and damages. 

At the presont stage in tho development of international law, a 
doctrine which does not distinguish between crimes entailing oriminal 
responsibility and more oivil or administrative v.rongs must be 
considered obsolete in international law. Such a doctrine is to-day 
obsolete in international law as it has been obsolete in the municipal 
lav/ of oivilised States for hundreds of years. Uheor the principles 
laid down in tho Four-P-jwer Agreement of 8th august 1945, international 
law assumes responsibility for punishing international crimes. These 
principles have been endorsed by the 19 States who have adhered to the 
Agreement, they liave been applied in tho Nuremberg Judgment, affirmed 
by a Resolution passed by the 54 States forming the General Assembly of 
the United Nations on 11th December 1946, and also accepted ty the five 
«xiB Countries with whom Treaties were signed on the 10th February 1947. 

It is therefore necessary to establish a delimitation between acts 
entailing criminal responsibility and other illegal acts which, 
without constituting an international crime, are mere contraventions of 
customary or conventional rulos. 

The demorkation line between acts which are merely illegal because 
they violate conventional or customary provisions of international law, 
and such acts 'which also constitute .international orimes and entail 
personal oriminal liability, can only bo drawn by reference to the 
goncral principles of oriminal law as recognised by civilised nations, 
and as, inter alia, applied in tho Nuremberg proceedings. If the 
violation of a rule of the Hague Regulations simultaneously constitutes 
an offonce against the general principles of criminal law, then it also 
constitutes a war crime. 

XIII. In the present caso, the accused per3on3 are charged with acts 
which, though not technically constituting pillage, amount to a 
conspiracy to violate municipal law whioh tho perpetrators were bound 
• to respoct, and thereby to exploit the economy of the occupied country. 
The activities resulted, according to the charge, in tho emptying of 
Franch of all substances, in the causing of a rise in prices, in 
inflation and in a certain moral decline. All these results are 














oontrary to tho duties which are on^bined upon an occupant by 
international law and wo find therefore combined both the illegal 
means and the effect deprecated by international law. On tho faots 
submitted by the French Nationul Office, the acousod persons have 
violated not only a toohnioal provision of international law, but an 
essential right of tho occupied oountry. (see Rivier*s statement, 
XII, para.2 above). 

XIV. Provided that tho facts allogod are token to be established, 
Cccmittee III is of the opinion that those persons who are respon¬ 
sible for the preparation or planning of this polioy or for carrying 
it into effeot, whether at the oentre or locally, ore orlminally 
responsible for thoso violations of international law. 

This does not implicate persons who, without operating this 
sohemo or forming part of the machinery of carrying it out, have 
availed themselves of the possibility to make sales or purchases 
prohibited under Frenoh law, 

3he latter, though probably orlminally liable under municipal 
law are, in the Coiranittee*s opinion, not guilty of a war crime". 
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m/37. 



In its meeting of l6th April 1947* the Committee, 
after having discussed the French objections to the 
wording of the last sub-paragraph of paragraph VIII of 
the Report IIl/BS, deoided that the paragraph should 
be replaced by a new text as outlined in Conraittee III 
Minutes No. 5 of 1947. 

The proposed new text is herewith circulated to 
members of Comnittoe III and if no suggestions to the 
oontrory are received, the text contained in this paper 
vd.ll be embodied in the final report to be presented to 
the Comnission. 


Proposed New Text. 


Committee in is therefore of the opinion that those persons 
who were implicated in the policy of exacting exorbitant contributions 
by the German authorities from the French authorities, and knowingly 
used the money thus extorted for the purchases in connection with the 
block market operations outlined in the Frenoh ohargo, ore guilty of 
having committed a war crime and can be listed for this war crime where 
a prima facie case of their implication is established. 


I 
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COMMITTEE III 



Co-Operation with the United Nations. 
Additional Information, 


I. In the meeting of Committee III held on 16th April 1947, the 

8 eoretariat was oharged with the task of furnishing to the Committee 
eomplete information both on the correspondenoe between the United 
Nations War Crimes Commission and the United Nations, and on the 

S rogress of that part of the work of the United Nations in vihich the 
hited Nations 7ar Crimes Commission was interested. 


The oorrespondenoe with the United Nations Secretariat has been 
circulated as Doc. Misc. No.88. 


The relevant Resolutions of the General ;sseni>ly of the United 
Nations have been circulated as Doos. Misc. Nos. 66 and 69* 

II. According to the information available to the Secretariat 

(United Nations Weekly Bulletin, Vol,2, No.12, 1st *pril 1947), the 
Committee of Seventeen Members of the United Nations on the Development 
of International Law and Codification, established by the Resolution 
of the General Assembly of 11th Dooomber 1946 oonoerning the progressive 
development of international law and its codification will meet at Lake 
Success on 1st May 1947* The Committee consists of representatives of 
the following members of the United Nations: 


Argentina, Australia, Brazil, China, Colombia, Egypt, 
Franoe, India, Netherlands, Panama, Poland, Sweden, 
Union of Soviet Socialist Republics, United Kingdom, 
United States of Amerioa, Venezuela, Yugoslavia. 


HI, The Human Rights Commission had its first session from 27 January 
to 10 February 1947* The summary reoords cf all the meetings of the 
session are available in the Ccmmission's Secretariat. (Dr. Schwelb's 
Office, Room 315)• The result of the meetings is simmarised in the 
United Nations Weekly Bulletin, Vol,2, N 0 .6 of 18 February 1947* as 
follows: 


" The Commission on Human Rights completed its first session on 
February 10 , At meetings on February 4, 5, 6 and 7 it disoussed the 
Rights to be included in the proposed Bill of Rights and the instruc¬ 
tions to be given to the drafting group. It also decided that the Bill 
should be prepared as a Resolution for submission to the General Assenfcly. 
It provisionally adopted its Rules of Procedure; decided that a small 
sub-oonmittee should soreen oonmunications to the United Nations or other 
related organs concerning human rights; adopted terms of reference and 
decidod on the composition of the Sub—Commissions on (l) Jbreodom of 
Information and of the Press and (2) Prevention of Discrimination and 
Protection of Minorities; decided, subjoot to the concurrence of the 
Secretary-General, that itB second session should be held in Geneva on 
July 21 next, H 











IV. • The Preliminary report of the Human Rights Commission was disoussed 
in the session of the Economio and Sooial Council whioh began on 28th 
February 1947. In this session of the Economic and Social Counoil, both 
the Human Rights Commission's Report and the question of Genocide ware 
discussed. The following report is taken from the United Nations Weekly 
Bulletin, Vol.2, No.ll of 25th March 1947. 

* Human Rights Commission's Report, 

Two pbnary meetings of the Council last week wore devoted to a general 
discussion of the report of the Commission on Human Rights, which was 
subsequently referred to the Council's Comnittee of the Whole for further 
study. Mary of the comments related to three of the Commissions 
recommendations; first, the method of drafting an International Bill of 
Rights; second, the method proposed for handling communications to the 
Conmission; and third, the oonposition of the Sub-Conmissions on ^eedom 
of Information and of the Press, and on Prevention of Discrimination and 
Protection of Minorities, 

The Commission hod dcoided to entrust to its offioers - Mrs, Pfcanklin 
D. Roosovelt of the United States, Dr. P.C.Chang of China and Dr. Charles 
Malik of Lebanon, respectively Chairman, Vice-Chairman and Rapporteur-the 
task of formulating a preliminary draft International Bill of Rights which 
after consideration by the Oonmispion, would be referred to the Counoil and 
then to the General Assembly, 

Criticizing this procedure, Mrs. Hansa Mehta of India said that this 
drafting group had received no instructions except that it is "to be guided 
by the general discussion that took place in the Commission," Definite 
guidance she thought should have boen given to the groiq? on the oontents of 
the draft document it has been dirocted to produce. 

Speaking of the need for implementing the Bill, Mrs. Mehta said: "It 
is necessary to make it clear that the Bill of Rights oannot be a mere 
declaration of rights. Unless it is binding on the states Manbers of 
the United Nations it will have no meaning". The problem of implementa¬ 
tion, as the Indian representative saw it, is two-fold: first, supervision 
of the observance of rights; and second, enforcement if the rights are not 
observed. 

. w * • 

The French representative, Piorro Mendes-Rpance, who endorsed the 
drafting procedure proposed by the Commission, pointed to one category 
of human beingsin war-time for which no protecting convention exists: the 
civilian population. "During the tragic period whioh has just ended", 

Mr, Mendes- Franoe said, "there was no protection whatever concerning 
. civilian persons; yet there were conventions concerning fighting men and 
prisoners". He proposed that this omission might be studied by the 
drafting group. 

IVofessor A,P.Morozov of the U.S.S.R, noted that the drafting group 
had been set up by the Conmission before any decisions hod been taken on 
the actual rights. This made the group's responsibility much wider 
than had originally been intended. 

He also felt that the group itself should be expanded from three to 
five members, to include representation from Europe, a suggestion which 
was backed later in thediscussion by the Czechoslovak representative. 

Dr, Jan Papanek. 


Dr, Alberto Area Parr<5 of Peru stated .that in his opinion the 
drafting of an International Bill of Human Rights should take place 
simultaneously with the creation of machinery to inclement such rights, 
Hs pointed to the fact that most national constitutions contained provi¬ 
sions for the rights of the individual and, while recomnendlng that the 
Conmission study and take notice of all existing national legislation 
in this respect, he stressed that the International Bill of Rights must 
go beyond a mero compilation of already recognized rights. 







Dr* .Area Parrd also endorsee! the principle that the group charged 
with the drafting of the International Dill should be composed of 
representatives of governments. Only by this means, he said, could 
fair geographic distribution of membership be ensured. 

Dr, Malik, the Rapportour of the Commission, explained the status 
of the "drafting grot?)" to the Council, Actually the preparation of a 
preliminary draft Bill was being undertaken, ho said, by the Commission 
itself (with the assistance of the Secretariat), whioh was aoting 
through its officers. The officers did not constitute a "group"; the 
phrase "drafting group" was misleading, Booauso the Commission itself 
was serving as a drafting committee, there oould be no question of 
enlarging it. Dr. Malik explained. 

4 • 

Leroy D, Stinebower of the United States reminded the Counoil of a 
proposal put forward by his Government at the Commission 1 s meetings 
that in addition to personal, procedural and political rights, (suoh as 
freedom of speech, safeguards to persons aooused of orlme, right to 
citizenship) the proposed Bill of Rights should inolude a category of 
social rights, such as rights to explcyment and sooial security, to 
equal opportunity, and the right to enjoy minimum standards of economic, 
sooial and cultural well-being, 

Christopher Mayhew, of the United Kingdom, thought that the Human 
Rights Commission could hardly be able to prepare the International Bill 
during its npxt session. It would be better, he said, if the 
Commission took more time for study and presented the International Bill 
to the General Assembly in 1948 and if methods of implementing the Bill 
could be discussed later, " 

" Genooide, 

By a unanimous resolution, the General Assembly last December had 
requested the Economic and Sooial Cbuncil to "undertake the necessary 
studies, with a view to drawing up a draft convention on the orime of 
genooide to be submitted to the next regular session of the General 
Assembly." Genocide was defined by this insolation as "a denial of the 
right of existence of entire human groups, as homicide is the denial of 
the right to live of individual human beings." The Assembly affirmed 
that "genooide is a crime under international law whioh the civilized 
world condemns, and for the commission of whih principals and accomplices 
- whether private individuals, publio officials or statesmen, and whether 
the orims is committed on religious, racial, political or any other 
grounds - are punishable." 

Last week the Council discussed the General Assembly's directive on 
this subject. Speaking as representative of one of the throe governments 
(Cuba, India and Panama) which had introduced the resolution on genooide 
at the General Assonbly, Dr, Guillermo Belt of Cuba proposed that a committee 
of the Council bo appointed to produce a preliminary draft convention to be 
circulated to Menber governments prior to the Counoil's fifth session, at 
which time the draft could be considered and submitted to the General 
Assenbly. 

Ivar Lundo of Norway suggested that tho draft should be drawn up in 
consultation with the Assembly's Committee on tho Development and 
Codification of International Lav/, 

The Peruvian representative, Dr. Alberto Area Parr<5, supported Dr. 

Belt's suggestion, but felt that clarification was needed on the action 
that the United Nations should take against those guilty of genocide. 

Further, he felt that a convention on the crime should clearly indicate 
who would be adjudged responsible for tho offence. Ha also suggested that 
genocide should be considered as having been committed oven if only 
individuals were involved. To this offeot, Dr, Area Porrd introduced a 
resolution stating that "crimes againat health, life and property which are 
perpetrated against ono or more persons and which are carried out, 









individually or collectively, following secret or open decisions with 
the purpose of inflicting unlawful punishment upon persons belonging 
to groups which are subject to racial, religious, political or any 
other kind of discrimination, should be inoluded in the international 
oovsnant on genocide,* 

Paul Guerin, of franco, suggested that a more appropriate procedure 
fcr drafting the convention would be to refer it to the Cbnmission on 

Hunan Rights for report to the Counoil's next session, 

^ • 

« 

Still another procedure was put forward by Christopher Mayhew of the 
United Kingdom, who proposed that the Secretariat, in collaboration with 
lawyers and experts, should prepare the draft for submission to the 
Council, 

Professor Morozov of the U.S.S.R. backed the suggestion that a 
committee of the C oun oil should produce the draft. 

The three proposals on the procedure, together with the Peruvian 
resolution, ware referred to the Council's ad hoc Social Committee of 
the Whole, * 


According to tho United Nations Weekly Bulletin Vol.2, N 0 ,l2 of 
1st April 1947* 

" The Council's Social Committee at meetings on March 20, 21, 22 
and 23, recommended the enlargement of tho drafting group appointed 
by the Commission on Human Rights to formulate a preliminary draft 
International Bill of Human Rights; recommended that the Counoil 
instruct the Secretariat to undertake studies with a view to drawing 
up a draft convention on the crime of genocide; .... decided to 
recommend establishment of a temporary sub-commission to prepare a 
preliminary draft International Bill of Rights; recommended for thB 
Council's approval terms of reference for the Sub-Conmission on 
Freedom of Information and of the Press; and recommended terms of 
reference for the Sub- Coni.iission on the Prevention of Discrimination 
and Protection of Minorities. " 
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UNITED NATIONS WAR GRIMES COMMISSION. 

COMMITTEE III. 

Collection and Publication of Information concerning Human Rights 
arising fr om Trials of War Criminals. Quislings and Traitors, 
and in particular from the Nuremberg and Tokyo trials. 



4 


Memorandum by the Secretary to Committee III. 


I* The Economlo and Social Council of the United Nations in its first 

session in February 1946, instructed the Secretary Goneral, in addition 
to the general guidance provided in the report of the nuclear Conmission 
on Human Rights, to make arrangements for: 

(a) the compilation and publication of a yearbook on law and usage 
relating to hunan rights, the first edition of which should include 
all declarations and bills on human rights now in force in the 
various countries; 

(b) the collection and publication of information on the activities 
concerning human rights of all organs of the United Nations; 

(c) the collection and publication of information concerning human 
rights arising from trials of war criminals, quislings and 
traitors, and in particular from the Nuremberg and Tokyo trials; 

(d) the preparation and publication of a survey of the development of 

hunan rights; 

(e) the collection and publication of plans and declarations on hunan 
rights by specialized agencies and non-governmental national and 
international organizations. 


II. The Acting Secret ary-General of the United Nations, in a note to the 

Secretary General of tho U.N.ff.C.C, dated 22nd July 1946, referred to 
paragraph (c) of this decision of the Economic and Social Council and 
addod that he would be grateful if apy information and records in the 
possession of the Tar Crimes Commission could be made available to him, 
(See Misc. No.88, Doc. No.l on page 3.) 


Reference to this request from the Secretariat of the United Nations 
to the U.N.W.C.C. was made during the discussions with the Director of 
the Human Rights Division of the United Nations, Professor John P. 
Humphrey, vMch were held in London last month. (See Doc. Misc. No,89). 


At these disoussions, it was envisaged that a paper should be drawn 
up by the Secretariat of the U.N.W.C.C. outlining a programme of the 
work of the U.N.W.C.C, in connection with this task and submitted both 
to the U.N.W.C.C. and to the United Nations Secretariat for approval. 


It is the purpose of tho present paper to make preparations for 
this work in order that it con start as soon as possible after the 
receipt of an official request from the United Nations Secretariat to 
undertake it. 





III. Tho Secretariat of the U.N.W.C.C. has roquostod the Distribution 
Section of tho United Nations Secretariat to make available to the 
U.N.W.C.C. Secretariat all preceding documents and minutes from which 
tho exact scope cf the docision of the Econaaio and Sooiol Counoil 
can be gathered. Whon this material is received, a supplement to the 
present papor v/ill bo circulated, if necossory, 

IV. The collection and publication of information concerning human 
rights arising from the trials is not an end in itself but obviously 
serves a specific practical purpose. This purpose is to aid in the 
main task of the Comaission on Hunan Fights, particularly the prepara¬ 
tion of an international bill of rights, international declarations or 
conventions on civil liberties. It is, therefore, submitted that tho 
work of collecting tho respective material should be undertaken with 
this end in view. The information to bo collected will, therefore, be 
of a two-fold character, the one aspect being how human rights have 
been violated, the other how they have been protected, 

V. The Fesolution of the Economic and Sooiol Council speaks of trials 
of war criminals, quislings and traitors and particularly refers to the 
Nuremberg and Tokyo trials. As for as the trials of quislings and 
traitors are concerned, the position is that these trials are outside 
the regular activities of the U.N.W.C.C. whioh are, in general, 
restricted to dealing with w r crimes (in the wider sense, whioh 
includes crimes against peaoo and crimes against humanity;. The 
Commission has, however, rofrainod from dealing with so-oolled 
quislings and traitors, with the exception of suoh cases where an 
allied national wa3 accused not only of collaboration and treason, but 
also of war orimes. 

In mary international documents, however, including draft conven¬ 
tions prepared by the U.N.W.C.C, before the end of the war, so-called 
quislings and traitors have, to some extent, boen dealt with together 
with war criminals. In its resolution on the question of refugees, 
the General Assembly of the United Nations decided on 12th February 
1946, that "no action taken as a result of this resolution shall be of 
such a character as to interfere in any way with the surrender and 
punishment of war criminals, quislings and traitors". The constitution 
of tho International Refugee Organisation, annexed to the Resolution of 
the General Assembly of 15th December 1946, in the part devoted to 
"definitions and general principles" provides that "war criminals, 
quislings and traitors v/ill not be the concern cf the organisation"; 
tho same applies to persons who have assisted the eneny forces, which 
term is circumscribed in same detail, 

Tho Treaties of Peaoe with Italy, Roumania, Bulgaria, Hungary and 
Finland impose on tho defeated former eneny States the duty to ensure 
the apprehension and surrender for trial not only of persons who are 
aocused of having committed war crimes and crimes against peaoe or 
humanity, but also nationals of ary Allied or Associated Power acoused 
of having violated their national lav/ by treason or collaboration vd.th 
the enemy during tho war. 

This juxtaposition of quislings, traitors and collaborators v/ith 
war criminals in many international documents doos not affect the fact 
that tho U.N.W.C.C. has not taken jurisdiction to deal with them and 
has not collected the material concerning them. If the Ccnmission 
should also have to undertake tire collection of the infoimation arising 
from trials of quislings and traitors, a decision on policy would be 
necessary and it would also be nocessaiy to ask the member goverranenta 
(.0 make the respective infoimation available to the Commission and to 
assist in the collection of material from ouch countries, for example, 
the former ennpy oouni»rio •, which civ not members uf the Commission, 


VI 


Unless a decision to include trials of quislings and traitors is 
taken, the Conmission will have to restrict itself to the material 
concerning trials of war criminals (in the wider sense). 

Here again, for technical reasons, a division of the material appears 
necessary namely: 

! a) the trial of the major German war criminals (Nuremberg), 
b) the trial of the major Japanese war oriminals, (Tokyo), 
c) the trials of persons accused of war crihies, crimes against 
peace and crimes against humanity not falling within the 
categories (a) and (b). 

Work on the tasks mentioned under (a) and (c) could start forthwith, 
whereas (b) will have to wait until the Tokyo trial has ended and the 
transcripts of its latter part and the decision of the Tribunal are 
available. 


VII. Every crimo or nearly every crime violates a right and therewith a 
"human right" in a wider, non-technical sense. Every individual murder 
violates a human right. The same applies to almost all violations of 
the laws and customs of war and to all acta coming under the term "orime 
against humanity" as defined in the basic documents, e.g, in the Charter 
of the International Military Tribunal of 8th August, 1945. It is 
obvious that the collection of material indiscriminately dealing with 
records of common lav/ crimes, war crimes, and crimes against humanity, 
which have been committed and which were the subject of criminal 
proceedings in international tribunals, mixed courts and in national 
military and oocupation courts, would be almost worthless for the purpose 
for which the collection is needed by the United Nations. It is therefore 
probable that only then the collection of material would meet the 
requirements if it were restricted to the recording of such incidents and 
reactions to them as throw a light on the sufficiency or otherwise of the 
laws and usages of war and other provisions of international law which 
purport to afford protection against violations of human rights. Records 
of trials of persons responsible for such outrages as deportation of 
allied nationals into concentration camps, their ill-treatment and murder, 
the killing of prisoners of war, extermination of whole populations and 
so on, are of very great interest to the historian, the sociologist and 
the lawyer, but they are of no particular relevance to the task before 
the Human Rights Commission, because no catalogue of human rights is 
needed to place it beyond doubt that murder of innocent men, women and 
children is criminal. It is, therefore, this writer’s opinion that the 
collection of material should be restricted to records illustrative of 
the following questions: 

(a) Cases, if there are any, where the existing provisions of 
international law did not furnish a sufficient basis for imposing a 
just penalty for activities violating human rights; 


(b) cases where though the competent tribunal has found a 
sufficient basis in existing international or municipal law, the legal 
position remains nevertheless doubtful because the doctrine of stare 
decisis does not apply in international law and in most municipal 
"legSTorders concerned. It is therefore advisable in such cases to 
place the law beyond doubt as to future occurrences; 


(c) cases showing that more elaborate provisions of international 
law could have prevented violations of human rights from occurring. 

The question of the protection of civilian populations of occupied 
territory, as distinguished from prisoners of war, is a cose in point. 
The cases will certainly show that many crimes would have been 
prevented, if machinery similar to that established for the protection 
of prisoners of war had been in operation also for the protection of 
civilian members of the population of occupied territory, and of persons 
who were deported from occupied territory. Article 6(c) of the Charter 










of the International Military Tribunal extends its protection to "any 
civilian population"; a close study of the cases will show, however, 
that greater elaboration of this principle and the establishment of 
proper machinery is necessary. 

(d) Stress should be laid, in sifting, collecting end arranging 
the material, on the protection of human rights of persons who are 
not of the nationality of the victorious Powers, In the province of 
what is now called "crimes against humanity", the aspect of these 
provisions as a means of protecting hunan rights stands out more clearly. 
Here the report to be produoed will have to show how certain flagrant 
violations of human rights have gjne unpunished mainly for lack of 
jurisdiction of tho respective tribunals. 

Crimes committed beforo the 1st Septenfcor 1939 in Germany against 
Germans are here in point, in view of the Berlin Protocol of 6th Ootober 
1945, by which the scope of Art. 6(c) of the Charter of the International 
Military Tribunal was restrictively defined. Ihis necessarily led to 
the restrictive interpretation of the Charter by the Nuremberg Tribunal, 

A similar lacuna (from the point of viow of the future protection of 
human rights) are the provisions of the basic docunents under which many 
allied military tribunals were prevented from taking cognizance of acta 
such as the murders of tens of thousands of German "Useless eaters" in 
institutions such as Hadamar, or the murder and ill-treatment of, say, 
Hungarian inmates of Belscn Concentration Camp, With this, provisions 
will have to be contrasted, e.g, the Control Council Law No,10, which 
gives to the competent courts jurisdiction without the important qualifi¬ 
cations cf the Nuremberg Charter and the Berlin Protoool. 

(e) In general, it will be appropriate to illustrate on the basis 
of the immense material available, the development from the position 
where only allied interests and allied rights were considered to be 
protected, to a stage whore the trend clearly was to extend the protec¬ 
tion of minimum standards of humanity to human beings everywhere, 

(f) Attention should also be paid in the report to the 
responsibility of military commanders and administrators for violations 
of human rights conmitted by their subordinates, which has been assumed 
in many of the important war crimes cases, such as in the Amerloar^ 
Japanese case of Yamashita, in the Canadian/German case of Meyer and in 
the British/German case of Kesselring. The establishment of suoh 
responsibility is one of the links in an efficient machinery for the 
protection of human rights in time of war and occupation, 

(g) As already indicated, one of the tasks of the report should 
also be to show how for tho hunan rights of tho alleged perpetrators 

of war crimes thomsolvos have been respected in the course of the trials. 
It will be important to examine to what extent the acoused have been 
given fair trials. One very important illustration of this aspect of 
the matter is the attitude of the Nuremberg Tribunal to the problem of 
orimlnal organisations. Here the court interpreted the sweeping 
provisions of the Charter in a restrictive manner because, as it said, 
thiB was a far-reaching and novel procedure, the application cf which, 
unless properly safeguarded, might produce injustice. In accordance 
with well settled legal principles, the Tribunal attempted to make 
sure that innocent persons would not be punished. The court therefore 
excluded from its statement concerning the criminality of the accused 
organisations, inter alia, persons who had no knowledge of tho criminal 
purposes of the organisations. 
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METED NATIONS W*R CRD.-IES CCMuISSION 


Collection of Information concerning Human Rights 
arising ftrom Trials of War Criminals etc. 


Notes on Document III/89 


By Dr. H. Mayr-Harting 


It will he necessary to decide which trials and what other material 
should he taken into consideration when the programme of the work requested 
by the United Nations Secretariat is outlined. 

As to the question whether use should only he made of transcripts of 
trials of war criminals proper or of trials of quislings and traitors too, 
it should he noted that in the terminology of the Conndssion a different 
meaning is attached to the notion of "Quisling" than in that of the 
Economic and Social Council: "Quisling" as understood hy the Conndssion 
refers to certain forms of treason. In other words, the notion of traitor 
comprises our conception of Quisling. The Juxtaposition of quislings and 
traitors in the Resolution of the Economic and Social Council of February 
1946 (cf. Doc. III/ 89 , I, c) seems, however, to indicate that in this 
instance (not traitors but) the following categories of persons are brought 
under the heading "Quislings": 

1. Allied nationals who, in concert with the enemy, coimdtted 
war crimes (in the wider sense of the word); and 

2. some enemy nationals (especially subjects of the satellite States) 
guilty of crimes against humanity committed against their 
co-nationals or stateless persons. 

The Conndssion has repeatedly listed Allied nationals accused of 
violations of the laws and customs of war or crimes against humanity 
committed against Allied nationals. 

Crimes against humanity of eneny nationals coranitted against enemy 
nationals or stateless persona on enony territory were the subject of 
charges submitted to the Conndssion in exceptional cases only. It forms* 
however* part of the original functions of the Commission to collect 
evidence and to report from time to time to the Governments on certain 
classes of atrocities showing where possible the connection between the 
individual crimes of each type and the common policy which they expressed. 

It was the view of the Conndssion from the beginning that this part of its 
functions includes the consideration of crimes against humanity of this type. 












II. 


III. 


! 


- 2 - 


(Cf. lotter from the Lord Chancellor to Sir Cecil Hurst, dated 23rd August, 
1944 - Document C. 78 and Progress Report Document C. 48(1)), 

Should the Commission now toko into account the trials of those 
groups of persons mentioned under 1 and 2, it would not touch a new sphere. 

Whatever is understood os Quisling (in the Resolution of the Economic 
and Social Council, it would not mean a change of the present policy of 
the United Nations War Crimes Commission unless it were decided to deal 
also with trials of persons accused of treason only. 


The trials of traitors (mainly those before continental courts) may 
be of interest for a paper on crimes against peace - they comprise the 
national Jurisdiction over this class of offences. Fotrthe present purpose 
of the United Nations they will hardly prove a valuable source. 


The distinction between trials of traitors, on the one hand, and 
war criminals (in the wider sense of the word), on the other, is probably 
of minor practical importance. The trials in question are mostly 
concerned not only with treason but also with war crimes and crimes against 
humanity. And as far as they deal with the latter their transoripts will 
be a valuable source for the work requested from the Commission (cf. Doc, 
III/90). 


It certainly will be one of the most important tasks of our work to 
'llustrate gaps in international law which have the effect that some 
activities violating human rights go at present unpunished. For obvious 
reasons, however, gaps in international law, and for that matter national 
law, vri.ll be rarely discovered in the transcripts of trials. The question 
for instance, to what extent reprisals ore allowed do lege lata can hardly 
be answered satisfactorily with the help of transcripts of trials alone. 

In the great majority of cases in which even flagrant violations of human 
rights are justified at present as a reprisal no charge has probably been 
preferred. The transcripts of trials of war criminals, eto., will show - 
apart from rare exceptions - merely cases where the provisions of inter¬ 
national law on reprisals have not barred the punishment of violations of 
human rights. 


* 



In addition to the files of the Conmission the files of the prosecuting 
authorities raoy be the richest source for the study of such gaps in 
international law. 


It is, of course, not possible to make use of the files of the 
prosecuting authorities to the same extent as of the transcripts of trials. 
On the other hand, concrete enquiries with the competent authorities - for 
instance, a request for a report on cases in which no charge was preferred 
in view of the provisions of international law on reprisals - will no 
doubt furnish useful information. 


The intended collection of material vri.ll have to illustrate, first 
of all - as has been pointed out in Doc, III/89 - to what extent the laws 
and customs of war afford protection against violations of human rights. 

It can certainly dispense in this connection with taking into consideration 
the great majority of cases of apparent violations of human rights as they 
obviously constitute at the same time violations of the laws and oustoras 
of war involving criminal liability. 

A different problem will arise in connection with violations of 
human rights couaitted in execution of a policy of persecution of political, 
racial and religious groups. Here the aspect of jurisdiction will be of 
greater iijportance than the gaps in substantive law. 


«% 

» 


- 3 - 


as far as the relation between j^erpetrator and victim was governed 
by the Hague Rules of land warfare, a sufficient jurisdiction nay exist. 

In cases, howevor, in which the policy of persecution has not 
taken effect abroad anrl led to violations of huiion rights of co-nationals 
or stateless persons, no effective jurisdiction existed at the tine, 

# 

Violations of this kind have partly been deprived by the regime in 
power at the relevant tine of their quality of crininal offences under 
•"H «nal law, or - where they constituted cri.Ainal offences even under 
.—.xonal law - tho perpetrators who executed the policy designed by the 
administration or at least approved by it, were protected by the sane 
administration against their national criminal jurisdiction. 

It is amongst others the lack of an effective national jurisdiction 
at the time of the offence which mokes these offences a concern of 
international criminal jurisdiction. 

As the crii.ies of enei.y nationals conuitted against enemy nationals 
(and stateless persons) on enemy territory fall mainly within the 
jurisdiction of their own courts, these aspects, already referred to 
in document III/89, VII (cl) con be demonstrated sufficiently only if the 
trials before German, Austrian, and the courts of the former satellite 
States are token into account. 

The trials before German (and Austrian) courts, the most important 
in this connection, are supervised by the Control Council. The Legal 
Division of the British Element expressed its willingness some time ago 
to send to the Commission returns of all the cases of crimes against 
humanity which were due for trial or have been tried by German courts 
(Doc. U. 114, 5)* In important cases at least it may be possible to 
procure the transcripts of these trials. 

IV. It may be useful eventually to consider not only the present state 

of international law, but also the changes, especially those which the 
laws and customs of war have experienced in the last decades. They have 
been modified in many instances in the direction of greater recognition 
of human rights and sometimes in the opposite direction giving place to 
modern requirements of warfare. 

There was no doubt, for instance, during the 1914 - 10 war that the 
sinking of a merchant ship by a submarine without previous warning 
constituted an illegitimate act of warfare. Now, it i3 argued that 
technical developments have made it .ore difficult for a submarine to give 
such warning without endangering it3 own safety, A perusal of the trials 
of war criminals will possibly show that the law and judicial practice 
have changed accordingly. 

Of greater practical importance ore possibly changes in law and 
Judicial practice concerning the bombardment of undefended placos. And 
most important of all might bo to investigate how far the position of 
civilians during wartime has been modified. 

Investigations of this sort 'will show that the main difference 
between this and previous wars i3 simply that the rights of civilians 
have now been violated to a far greater extent than ever before, and 
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that Dost of these violations constitute as clearly as they have done 
before violations of the laws and customs of war, To some extent, 
however, chances of law may have occurred. 

Apart from the trials of war criminals, etc,, the filos of the 
Responsibility Conmission of 1919 (as far as they ore accessible), the 
report of this Responsibility Commission and similar documents might be 
a useful sourOe if compared with the files of the United Nations War 
Crimes Commission, and transcripts of trials held after this war. 
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united nations war crb.es eg s ession 

Collection of Information concerning Hunan Rights 
arising from TrlalB of War Criminals etc . 


Some Preliminary Qberservations on the'Implications of a 
Pull Acceptance of the Task set out in the United Nations Resolution 


By George Brand. LL.B . 


The Commission will soon be asked to decide whether its Secretariat 
should accept the whole of the task which it has been requested by the 
United Nations Secretariat to undertake, or whether attention should only 
be given to trials of war criminals proper and to the Nuremberg and Tokyo 
trials. The present notes represent an attempt to explore the implications 
involved in undertaking the task in toto . 

Even should the more restricted course be taken, a wiae field of work 
would be opened up, as has been shown in Doc. III/89, paragraph VH. There 
is no need to repeat here what has been said there. It may be added that 
the whole problem of the defences of superior orders and duress can be 
regarded as one of balancing the conflicting claims of an aooused and his 
victims. The Secretariat is now in possession of considerable information 
regarding the law and practice of the various Allied countries on this 
matter. 

Much of this study would in practice amount in the first place to 
showing how the Hague and Genova Conventions protect certain rights of 
certain types of people - , e.g., prisoners of war, the sick and wounded 
and the civilians of occupied territories, and secondly to quoting as 
examples of such protection, trials in which the provisions of these Con¬ 
ventions have been applied. Such an account may seem elementary to the 
United Nations War Crimes Coixiission, but would not appear so to persons 
less acquainted with these questions. 

Ill, Nevertheless, it must be admitted that the specific rights most 

commonly vindicated in war crime trials are few in number, for instance the 
right to life, the right not to be condemned without trial or the right not 
to be put to discomfort without due cause. It is surely clear that the 
human rights usually referred to in everyday discussions, and indeed in the 
deliberations of the Human Rights Commission itself are such rights as those 
of free speech, free press, freedom of association, freedom of public meeting 
and free elections. The trials which will be most illustrative of the 
extent of the protection or vindication of such rights ore clearly the trials 
of quislings and traitors and those of the major war criminals. Of the 
Nuremberg and Tokyo trials this fact will readily be granted, but it is 
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urged that no study of the protection of the civio rights of the individual 
can afford to ignore the trials of quislings and traitors. For instance, 
Marshal Antonescu and certain others were tried by a Rumanian Court, inter 
alia , for enslavement of the press and information services with the object 
of spreading Nazism in Rumania and corrupting public opinion,!*) 

Many interesting problems would arise from a study of these trials 
from the point of view of human rights vindicated. For instance, where 
an accused was charged with collaboration with the eneqy or with treason 
It must be asked: what were the specific acts or omissions of the aooused? 
Only thus will it be possible to show what specific rights have been 
violated by collaboration. Thus Quisling was indioted, inter alia, for 
theft, embezzlement and abetting murder, and the rights violated byauch 
offences will probably be clear. But what of the charges against hlg of 
attempting to put Norway under the control of a foreign power, .and of 
inciting the Norwegian armed forces to mutiny and disloyalty? These 

acts clearly violated Norwey's right of national existence, but are not 
human rights to be interpreted as the rights of individuals? 

Again, Bela Imredy, former Premier and Finance Minister, was found 
guilty in Hungary, inter alia, of the promulgation of anti-semitio 
legislation.(3) It would be necessary to analyse this judicial finding 
into the protection of specific rights by looking at the rights whioh the 
legislation in question violated. 

As another example, what specific rights are violated by a policy 
of Germanisation? 

IV* If the Secretariat were to exclude the protection of civio rights 

from its study, much of the value of the Nuremberg and Tokyo documentation 
would be lost. On the other hand, if attention wero turned to civio 
rights, there would seem to be a strong caso far examining the relevant 
aspeots of the trials of traitors and quislings. 

V* Certain difficulties are involved in accepting the task in full, 

however, and theso must also be faced. They include the following: 

(i) The term "traitors" is very elastic and could include all ^ ♦ 

persons convicted of treason or "unti-state activities" up to the 
present time, even if they were in no way connected with the war* 

Suoh a wide interpretation would cover the trial, recently under* 
taken before the Hungarian People's Court, of certain persons alleged 
to have been implicated (along with Mr. Bela Kovacs whose arrest hy 
the Soviet authorities caused some degree of international friction) 
in an anti-Republioan conspiracy. (*0 

It night be wise to interpret the jurisdiction of the Commission 
restrictively so as to exclude the Secretariat from dealing with 
any cases not mainly relating to treasonable activities carried on 
during or in connection with the war. Another possibility would 
be to liiait the enquiry to cases already begun, or concluded, when 
the resolution was passed. 


(1) Keesing's Contemporary Archives, 8035 A. 

(2) Ibid, 7855 A. 

(3) Ibid, 8156 B. 

(4) See Manchester Guardian Weekly, March 13th, 1947, P* 1* 
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Many relevant legal texts are already In the hands of the 
Secretariat and have been oirculated as Miscellaneous documents; 
these set out the laws and decrees applicable. There may, 
however, be difficulties in securing material regarding the trials, 
especially from non-members of the Cor.nisalon (Bulgaria, Rumania 
and Hungary, - and Finland if the last has held suitable trials)* 
Full transcripts would seem necessary for a full examination of the 
way in which the rights of the accused are provided for during his 
trial. For an estimate of the protection of the rights of his 
victims, however, the essentials are a statement of the offence, the 
attitude of the Court to such pleas as superior orders or act of 
subordinate without the knowledge of the accused, and the decision 
’ of the Court, 

The Secretariat of the Commission does not itself include 
sufficient linguists to enable it to deal with material written 
in all of the likely languages. Some outside assistance would be 
required in this connection. 
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Draft Report by Committee III. 

(Compiled by the Seoret&xy to Committee III on the basis of 
Does* Hl/89# III /90 and III/91, and the discussions in 
Cpmmittee III held on 22nd May 1947# Minutes No* 7/47* ) 


X* The Eoonomio and Social Council of the United Nations adopted on 21st 

July 1946 a Resolution on the Commission on Human Rights* 

Paragraph 4 of this Resolution, under the heading "Documentation "# 
reads as follows! 
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" The Seoretary-General is requested to make arrangements for! 

(a) the compilation and publication of a year-book on law and 
usage relating to human rights, the first edition of which 
should include all declarations and bills on human rights 
now in force in the various countries; 


(b) the oolleotion and publication of information on the 
. aotivities concerning human rights of all organs of the 
United Nations; 


(o) 


(d) 

(©) 


the oolleotion and publication of information concerning 
human rights arising from trials of war criminals, cpiislings 
and traitors, and in particular from the Nuremberg and Tolqro 
trials; 


the preparation and publication of a survey of the develop¬ 
ment of human rights; 

% * 

the oolleotion and publication of plans and declarations on 
human rights by specialized agencies and non-governmental 
national and international organizations* " 


(journal of the Economic and Sooial Council, 1st Year, No* 29# 13th July 19M>» 
P.520). 

II* Pursuant to discussions between the Direotor of the Division of Human 
Rights of the United Nations and representatives of the United Nations War 
Oximes Commission held in April 1947 (Doc.Mi3o.No. 89 )* the Director of the 
Division of Human Rights communioatod to the Chairman of the U.N.W.C.C. on 
15th May 1947 (Doo.A.45), that Monsieur Henri Laugier, the Assistant 
Seoret ary-General in charge of Social Affairs, agreed vd.th him that the 
U.N.W.C.C. was in a better position to do the work outlined under (o) of the 
above quoted paragraph 4 of the Resolution of the Economic and Social Council, 
than was the United Nations Secretariat, and added that if the Secretariat of 
the U.N.W.C.C. was prepared to occopt responsibility for this work, the 














United Nations Secretariat would be very pleased to have it do it for them* 

The Direotor of the Division of Human Rights further wrote that, if this 
were possible, the Division would like to be able to submit the manusoript 
to the next meeting of the Commission on Human Rights, which is to meet on 
25th August 1947 at Geneva. He did not want to press the U.N.W.C.C. in 
the matter, however, and would arrange to have the manuscript submitted at 
the following meeting of the Commission should it be impossible for the 
U.N.W.C.C. to complete the work for August* In any event, he would very 
muoh appreciate hearing from the Chairfhan of the U.N.W.C.C. and having his 
views at his earliest convenience. 

III. In its meeting held on 21st May 1947* the U.N.W.C.C. decided to aooept 
responsibility for the work as requested as far as information concerning 
human rights arising from trials of war criminals was concerned, and post¬ 
poned its decision on the question whether it will also be feasible for the 
Commission to oolleot information conoeming human rights' arising from 
trials of quislings and traitors. 

Simultaneously the whole question was referred to Committee III. 

Committee III discussed the problems involved in its meetings held on 22nd 
May find 4th June 1947 (Committee III Minutes Nos. 7/47 and 8/47) on the 
basis of preparatory documents submitted by the Secretariat, viz. by the 
Seoretary to Committee III (III/ 89 ), by M r . Brand (ni/90) and by Dr. Mayr-/^ 
Harting (III/91). 

IV. On the preliminary question whether the U.N.W.C.C. has jurisdiction to 
* oolleot information concerning human rights arising from the trials of 

quislings and traitors. Committee III is of the opinion that the question 
of jurisdiction does not arise. it is not suggested that the Commission 
should take any steps oonnected with the investigation of crimes committed 
by quislings and traitors leading up to their prosecution, trial and 
punishment. What the Commission is being asked to do is to examine the 
results of trials which have taken place without the Commission having any 
part in their preparation, and to collect information concerning human rights 
arising out of such trials. If the Commission undertakes this task it does 
not assume jurisdiction in connection with the prosecution and trial of 
quislings and traitors. It only uses its experience in collecting and 
sifting material which, though it has not directly arisen out of the 
Commission's work, is in many respects akin to the Commission's jurisdiction 
whioh comprises war crimes, including crimes against peace and crimes against 
humanity. 1 

The terms of reference of the Commission, as stated in its inaugural 
meeting held on 20th October 1943 (Doc.C.229), can, in the opinion of 
Committee III, not be interpreted to the effeot that they form an obstacle 
to the Commission's complying with the request made by the United Nations 
Secretariat for the following reasons: 

(a) The U.N.W.C.C. is an international organisation with the legal 
capacities of a body corporate, (cf. SjR.& 0.1945» No.l21l). 

•* p 

(b) The question of the possible expansion of the scope'of the Commission's 
investigations and functions was reserved for future consideration on 
20th October 1943 (Doc.C.229). 

(c) The Conmission has subsequently been charged with the task which, 
according to the original proposals, would have been vested in the 
technical committee on legal questions. (Doo. C.229). 

(d) The request from the United Nations Secretariat is a matter sui 
generis. It is made to the Conmission by an organ of the United 
Nations vfolch, in requesting the Commission's collaboration, acts 
on behalf of its 55 member States, among whom there are also all 
the members of the U.N.W.C.C. 


(e) As will be shown in the parts of this report dealing with the 

substance of the question) the information concerning human rights 
arising from trials of war criminals) and similar information 
arising from triads of quislings and traitors) is to such an 
extent inter-related) that a report based only on trials of war 
criminals proper, or a report based only on trials of quislings 
and traitors would not exhaust the matter and would not give an 
adequate pioture. 

In many international documents, including draft conventions 
prepared by the UN. W.C.C* before the end of the war, so-called quislings 
and traitors have, to some extent, been dealt with together with war 
criminals* In its resolution on the question of refugees, the General 
Assembly of the United Nations docided on 12th February 19if6, that " no 
action taken as a result of this resolution shall be of such a charac¬ 
ter as to interfere in any way with the surrender and punishment of war 
criminals, quislings and traitors”* T^e constitution of the International 
Refugee Organisation, annexed to the Resolution of the General Assembly of 
15th December 19M>, in the part devoted to "definitions and general 
principles” provides that "war criminals, quislings and traitors will not 
be the conoern of the organisation"; the same applies to persons who have 
assisted the enemy forces, which term is circumsoribed in some detail* 

The Treaties of Peace with Italy, Rounania, Bulgaria, Hungary and 
Finland, impose on the defeated former enemy States the (fluty to ensure 
the apprehension and surrender for trial not only of persons who are 
accused of having committed war crimes and orimes against peace or 
humanity, hit also nationals of any Allied or Associated Power accused of 
having violated their national law by treason or collaboration with the 
energy during the war. 

In addition, it may be pointed out that the Commission has repeatedly 
listed Allied nationals accused of violations of the laws and customs of 
war or crimes against humanity committed against Allied nationals* 

Grimes against humanity of enemy nationals committed against enemy 
nationals or stateless persons on enemy territory were the subjeot of 
charges submitted to the Commission in exceptional cases only* It forms, 
however, part of the original functions of the Commission to collect 
evidenoe and to report from tine to time to the Governments on certain 
olasses of atrocities showing where possible the connection between the 
individual crimes of each type and the cannon policy which they expressed* 
It has been the view of the Commission from the beginning that this part 
of it8 functions includes the consideration of orlmes against humanity of 
this type 1 . (Cf* letter from the Lord Chancellor to Sir Cecil Hurst, dated 
23ri August 1944-, Document 0.78 and Progress Report Document C*48(l)* ) 

The juxtaposition of quislings, traitors and collaborators with war 
criminals in many international documents and in some reoonmendations of 
the U.N. iY.C.C. does not, however, alter the fact that the Commission has 
not collected the material concerning quislings and traitors. If the 
Commission undertook the collection of information arising from the 
trials of quislings and traitors, it would bo necessary to ask the member 
governments to make the respeotive information available to the Commission 
and to assist in the collection of material from such countries, for 
example, the former eneny countries, as are not members of the Commission* 

The human rights usually referred to in everyday discussions, and 
indeed in the deliberations of the Human Rights Commission itself axe such 
rights as those of free speech, free press, freedom of association, 
freedom of public meeting and free elections* The trials which will be 
nttst illustrative of the extent of the protection or vindication of such 
rights are clearly the trials of quislings and traitors and those of the 
major war criminals. Of the Nuremberg and Tokyo trials this fact will 
readily bo granted, but it is urged that no study of the protection of 
the basic human rights of the individual oan afford to ignore the trials 
of quislings and traitors. For instance. Marshal Antonescu and certain 
others were tried by a Roumanian Court, inter alia, for enslavement of the 
press and information services with the object of spreading Nazism in 
Roumania and corrupting public opinion* 
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Again, Bo la Inrody, fomor Promior and Pinanoo Ministor, was found 
guilty in Hungary, intor alia, of tha promulgation of anti-senitio 
legislation* 

On the othor hand, thoro vd.ll bo many trials of "traitors" which 
havo no boaring on human rights bocauso they aro rostrioted to the 
violation of duties >/hich a person owes to a cortain State. The trial 
of William Joyoe, for instance* has only on indirect bearing on human 
rights. By his treasonable activities, William Joyce has certainly in 
a general way aided and abetted the major war criminals in their a rimes 
violating human rights, but he himself was indicted and convioted only 
for the violation of duties flowing from his allegiance to the British 
Crown* 


Coramitteo III therefore reconmonds to tho Commission that in the task 
to bo done at the requost of the United Nations Secretariat, there should 
bo included tho examination of records and reports of trials of quislings 
and traitors, tut only to the extent to which these trials were concerned 
with suoh persons accused as quislings and traitors as had, in oonneotion 
with or in addition to tho violations of thoir duties of allegianoe to a 
certain State, been accused of having oonmitted war Crimes in the wider 
sense, which Inoludes crimes against humanity. 

VI. Many relevant legal texts are already in tho hands of the Secretariat 
and have been circulated as Miscellaneous documents; these set out tho 
laws and dooroes applicable* There may, however, bo difficulties in 
securing material regarding t ie trials, ospeoially from non-members of tho 
Commission, (Italy, Bulgaria; Roumania and Hungary, and Finland). Pull 
transoripts vrould seem necessary for a full examination of the way in 
which the rights of the acousod are provided for during his trial. For 
an estimate of the protootion of the rights of his victims, however, the 
essentials are a statement of the offence, the attitude of the Court to 
suoh pleas as superior orders or aot of subordinate without the knowledge 
of the accused, and the decision of the Court. 

If the work to bo undertaken is to include information arising from 
trials of quislings and traitors accused of war crimes and Crimes against 
humanity, it will be necessary to enlist the assistance of the member 
governments and perhaps of tho United Nations Secretariat in securing suoh 
information from countries which are not members of tho U.N.W.C.C. 



• As.far as the trials of war criminals proper aro concerned the 
material oolleoted for tho purpose of lav/ reporting will form the main 
basisfbr this now work too. 


VII. For technical reasons the division of the material appears necessary, 
into the analysis of: 

(a) tho trial of the major Gorman war oriminala (Nuremberg), 

(b} tho trial of the major Japanese v/ar oriminala, (Tokyo), 

(e) tho triala of persona of enemy nationality or allegiance accused 
• of war crimes, crimes against peace and crimes against humanity 

not falling within tho categories (a) and (b), 

(d) the trials of quislings and traitors accused of war crimes or 
crimes against humanity, not falling within the categories (a), 

(b) and (o). 

Work on the tasks mentioned under (a) and (c) could start forthwith, 
whereas (b) will havo to wait until tho Tokyo trial haa ended and the 
transcripts of its latter part and the decision of the Tribunal are 
available* 

ftie task enumerated under (d) cannot bo undertaken before the material 
has been oollected with the assistance of the member governments* 










VIII. Tho oolleotion and publication of information concerning human 
righte arising, from the trials is not an erd in itself but obviously 
serves a spooifio practical purpose. This purpose is to aid in the 
main task of the Commission on Human Rights, particularly the prepara¬ 
tion of an international bill of rights, international declarations or 
conventions on oivil liberties. It is, thereforo, submitted that the 
work of collecting the respective material should be undertaken with 
this end in view. 

The information to be oolleoted will be of a two-fold character, 
the one aspeot being how human rights have boen violated, the other 
how they have been protected. 

Every crime or nearly every orime violates a right and therewith 
a "human right" in a wider, non-tochnioal sense. Every individual 
murder violates a human right. The same applies to almost all 
violations of the laws and customs of war and to all aots coming under 
the term "orime against humanity " as defined in tho basic documents, 
e.g. in the Charter of the International Military Tribunal of 8th August 

. 1945. It is obvious that the oolleotion of material indiscriminately 

• dealing with records of common law orimos, war crimes, and orlmss 
against humanity, which have been committed and which were the subjeot 
of criminal proceedings in international tribunals, mixed courts and in 
national, military and occupation courts, would bo almost worthless for 
the purpose for which the collection is needed by the United Nations* 

To an even larger extent the same is true of an indiscriminate 
oolleotion of information arising from trials of quislings and traitors. 

It is therefore probable that only then tho collection of material 
would meet the requirements if it were restricted to tho recording of 
suoh incidents and reactions to them as throw a light on the sufficiency 
or otherwise of the laws and usages of war and other provisions of 
international law and of municipal legal orders which purport to afford 
protection against violations of human rights. Records of trials of 
persons responsible for suoh outrages as deportation of allied nationals 
into concentration oamps, thoir ill-treatment and murder, the killing ( 
of prisoners of war, extermination of whole populations and so on, are 
of very great interest to the historian, the sociologist and tho lawyer, 
but they are of no particular relevance to the task before the Human 
Rights Commission, because no oatologue of human rights is needed to 
place it beyond doubt that nurder of innocent man, women and children 
is criminal. 

IX. In the opinion of Committee III, the cooloction of material should, 
therefore, be restricted to records illustrative of the following 
questions: 

(a) Cases, if there are ary, where the existing provisions of international 

• law did not furnish a sufficient basis for imposing a just penalty for 
activities violating human rights; 

(b) oases whore the oompotont tribunal has found that a sufficient basis 
exists in international or municipal law for the punishment of oortain 
activities violating human rights, but where the legal position remains 
doubtful because tho respective decision ofrtlio court is not binding on 
other courts. In international law and iry&unioipal law of many countries, 
decisions delivered by courts have the effect of res judicata only as far 
as the actual parties to tho proceedings are conoernod. It is therefore 
advisable in such oases to place the law beyond doubt as to future 
occurrences. 

(o) Cases showing that more elaborate provisions of international law 
could have prevented violations of human rights from occurring. The 
question of the protection of civilian populations of occupied territory 
as distinguished from prisoners of war, is a case in point. The oases 
will certainly stow that many crimes would have been prevented, if 
machinery similar to that established for tne protection of prisoners of 
war had been in operation also for the protection of civilian members of 


tho population of occupied territory, and of persons who were deported 
froa occupied territory. Article 6(o) of the Charter of the Inter¬ 
national Military Tribunal extends its protection to "any civilian 
population"; a dose study of the oases will show, howover, that 
greater elaboration of this principle and the establishment of proper 
machinery is necessary. 

(d) Stress should be laid, in sifting, collecting and arranging the 
material, on the protection of human rights of persons who are not of 
the nationality of tho victorious Powers. In t he provinoe of what is 
now oalled "crimes against humanity", the aspoot of those provisions as 
a means of protecting human rights stands out most dearly. Here the 
report to be produoed will have to show how certain flagrant violations 
of human rights have gone unpunished mainly for lack of jurisdiction of 
the respective tribunals. 

Grimes committed before the 1st September 1939 in Germany .against 
Germans ore lie re in point, in view of the Berlin Protoool of 6th Ootober 
1945# by whioh tho ocopo of Art. 6(c) of the Charter of the International 
Military Tribunal was rustriotively defined* This necessarily led to 
the restrictive interpretation af the Charter by the Nuremberg Tribunal. 

A similar lacuna (from the point of view of the future protection of 
human rights) are tho provisions of the basio documents under which many 
allied military tribunals v.ero prevented from taking cognizance of acts 
such as the murders of tens of thousands of German "useless eaters" in 
institutions such os iiadamor, or the murder and ill-treatment of, say, 
Hungarian inmates of Belsen Concentration Camp. With this, provisions 
will have to bo contrasted, o.g. the Control Council Law No. 10, whioh 
gives to tho competent oourts jurisdiction without the important qualifi¬ 
cations of tho Nuremberg Charter and the Berlin Protocol. The activities 
of the Tribunals applying Law No. 10 in tho different Zones of Germany 
will be of particular interest for the report. 

(e) It will be one of tho main tasks of tho report to examine the 
question of reprisals, legitimate and otherwise, in the light of the 
prooeodings against persons who were charged with war crimes and have 
pleaded, with or without success, that thoy had acted in execution of 
legitimate reprisals. T^o exercise of a real or assumed right of 
reprisal is a very important source of violations of human rights of 
innocent oersons in times of crises. 

(f) Attention should also bo paid in the report to the responsibility 
of military commanders and alministrators for violations of human rights' 
oommitted by their subordinates, whioh has boon assumod in many of the 
important war orimos cases, such as in the Araoricarv/Japonsse oase of 
Yamashita, in the Canadian/Gormon oase of Meyer and in the Britisty^German 
oase of Kesselring. The establishment of such responsibility is one of 
ths links in an efficient machinery for the protection of human rights in 
time of war and occupation. 

(g) It may be added that tho wtolo problem of the defences of superior 
orders and duress can bo regarded as one of balancing the conflicting 
claims of an accused and his viotims. The Secretariat is now in posses¬ 
sion of considerable information regarding tho law and practioe of the 
various allied countries on this matter. 

(h) Muoh of thiB study will in practice anoint in the first place to 
stowing how tho Hague and Geneva Conventions protect oortain rights of 
cortain typos of people, e.g., prisoners of war, the siok and wounded and 
the civilians of occupied territories, and secondly to quoting as examples 
of such protoction, trials in whioh tho provisions of theso Conventions 
havo boon applied. Such an account may seem olementory to the United 
Nations War Crimes Cemission, but would not appear so to persons less 
acquainted with those questions. 
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X. In general, it will bo appropriate to illustrate on the basis of 

the immense material available, tho development from the position whore 
only allied interests and allied rights wore considered to bo protected, 
to a stage whore tho trend clearly v.as to extend the protection of 
minimum standards of humanity to human beings everywhere* 

In connection with violations of human rights, consnitted e*g* in 
execution of a policy of persecution of political, racial and religious 
groups, the aspeot of Jurisdiction will be of groator importance than the 
gaps in substantive law* 

XI* It has already been statod 3upra (IX (a) and (b)) that it will be 

ons of the most important tasks of the work to illustrate gaps in inter¬ 
national law whioh have tho offcot that sumo activities violating human 
rights go at present unpunished* 


It is, however, only a small fraction of information concerning suoh 
lacunae in international law, wtdch can bo discovered in the transcripts 
of trials and in Judgments actually delivered* Although as indicated 
under (d) supra, some of the trials v/ill certainly bo informative on this 
point, the question, for instance^ to what extent reprisals ore allowed oan 
hardly be answered satisfactorily with the help of transcripts of trials 
only. In the great majority of cases in which the prosecuting 
authorities held tho opinion that even flagrant violations of human rights 
were Justified in positive international law as roprisala no oharge has 
been brought before a oourt* The tranaoripts of trials of war criminals, 
etc*, v/ill show, apart from rare exceptions, merely cases where the 
provisions of international law on reprisals did not stand in the way of 
tho punishment of violations of human rights* 


In addition to the files of tho Commission, the files of the prosecu¬ 
ting authorities may be the richest source for tho study of such gaps in 
international law* 

It will, of oourse, not bo possible to make uso of the internal files 
of the proseouting authorities to the same extent as of ths transcripts of 
trials whioh were conducted in open court* On the other hand, enquiries 
with tho competent authorities - for instanco a request for a report on 
cases in whioh no charge was brought in view of the provisions of inter¬ 
national lav/ concerning reprisals - will no doubt furnish usefbl information* 


XII* As the orimeB of eneny nationals committed against enemy n tionols 
( and stateless persons) on eneny territory, fall mainly within the 
jurisdiction of the local oourts of the respective territories, a full 
documentation of these aspects v/ill have to take aooount also of trials 
oonduoted before courts of former enemy States, including German and 
Austrian oourts, whioh at present act under the supervision and with the 
permission of the sillied occupation authorities* 

of the Control Gonmission for Germany 
The Legal Division of tho British Element expressed its willingness 
some time ago to send to the Commission returns of sill tho oases of 
orimes against humanity which were duo for trial or have been tried by 
German oourts. (Doo. M.114* 5). In important cases at least, it may be 
possible to procure the transcripts or copios of the official reoords of 
these trials, and copies of the Judicial decisions. 


XIII. The collection v/ill usefully have to include material from whioh not 
only the present state of international law oan be gathered, tut also the 
changes which have occurred in the laws and customs of war and in 
international law in general in tho last throe or four decades. Such 
modifications of the state of the law may have occurred both in tho 
direction of a greater protection of human rights as, o*g* through the 
introduction of the notion of crimes against humanity* On the other hand, 
the examination of the cases may show that owing to technical developments 
in the art of war, the protection previously accorded, e.g. to non-combatants 
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in land, soa and air warfare, may bo considered to have been 
considerably qualified* It will, therefore, bo relevant to inolude 
in the survey not only trials oonduotod during and at the oonolusion 
of the second world war, but also similar material relating to the 
firet world war. The Minutes of the Responsibilities Commission 
of 1919 and its report might be a useful source if compared with the 
files of the U.N.W.C.C. and transoripts and rcoords of trials held in 
oonneotion with World War N 0 .2* 

XIV* Committee III submits, therefore, the following conclusions 1 

(1) The work should be undertaken within the scope outlined in the 
present paper, namely including information arising from trials of 
quislings and traitors accused of war crimes and crimes against 
humanity, but excluding such trials as do not contain ohorges of this 
kind and are restricted to charges of high treason, treason anl similar 
offences* 

(2) The work should be produced under the responsibility of Committee 
III* The Secretary-General should be asked to arrange that .the whole 
legal staff devote part of their time to this work. The Secretary- 
General should, after oonBultation with Coranittee IH appoint individual 
members of the legal staff r apporteurs for ports of the vrork* The 
work will probably have to ’bo divide! on the linos indicated in para* 

VII of this report, under (a), (b), (o) and (d), it being understood 
that further sub-divisions are not to be exoluded. 

( 3 ) The report will have regard to the double aspect, of the problem as 
indicated under VIII. 

t * • • 

In collecting and sifting the material regard will be had to the 
points of relevance described supra undor IX to XIII. 

(4) Representatives of member governments on tho Commission, and through 
them the Governments themselves, will have to bo asked for their . 
assistance in procuring for tho Commission that part of the material 
whioh is not yet available, i.e* information oonoeming trials of 
quislings and traitors accused of war crimes and orlnea against humanity. 
Member governments will have to be asked to aflsist also in procuring 
material from countries which aro not members of tho Commission, such as 
former enemy States* 1^ may oven bo necessary to enlist the assistance 
of the United Nations Secretariat, with a view to getting information 
which otherwise would not be accessible* 

(5) When preparing the document, the rapporteurs will have to be 
careful not to recommend statements which would appear to interfere 
v/ith the sovereign rights of States and in general to restriot themselves 
to recording the present state of affairs, rather thpn suggesting 
alterations of the lav/. 
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and the legal meabera of the Secretariat 


held on June 2nd. 1947. 3. 30 P.n . 


The meeting was held in order, first to allocate shares in the task 
of collecting and publishing information concerning human rights (See Doc* 
III/92); secondly to discuss a target date for this work; and thirdly to 
re-allocate shares in the task of drafting the History of the ConxoisBion. 

I. Collection and publication of Information Concerning 

Human Rights 

The work involved in performing the task set by the United Nations 
was divided as follows: 

Dr* Li taws ki undertook to deal with the Nuremberg Trial and all 
trials reported to the Commission in the Polish language* 

Dr* Mayr-Harting undertook to deal with trials by German and Austrian 
Courts and all trials reported to the Coixdssion in the Czech and German 
languages; and also the historical aspect of the question (the practice 
during and immediately after the war of 1914 - 18), 

Dr* Zivkovic undertook to deal with the Tckyo trial and all trials 
reported to the Conmission in the French, Yugoslav and Bulgarian 
languages. 

Hr* Brand undertook to deal with all trials reported to the Conmission 
in the English language, excepting the Nuremberg and Tokyo trials* 

It was pointed out that States invited to send trial reports might 
be advised that the Secretariat of the Cocmission is qualified to deal 
with material in any of the above-mentioned languages. 

It was agreed that it would be necessary to send material to the 
United Nations in instalments; for instance, the work on the Tokyo trial 
could not be completed until the trial itself hod ended* 

The end of November, 1947, was envisaged as the date for dispatch to 
the United Nations of the first substantial instalment, and tho end of 
October as the date before which the contributions of individual reporters 
towards this instalment should be ready far editing. 

II* History of the Commission 

Subject to the approval of M. de Baer, Dr. Mayr-Harting agreed to take 
over pointB 8 (c) (d) and (e). ((c) "Terms of Reference - the original 
functions of the Commission"; (d) "The Commission as on advisory body”? 
(e) "R'actical and legal consequences of the work of the Commission",) 

Dr, Zivkovic undertook to take over "official declarations and 
conferences" (6(a)) from Dr. Mayr-Harting and to deal with any parts of 
Dr. Schwelb's share still uncompleted on his departure. 















June 9th, 1947» 


UNITED NATIONS T/Ail CRI]J£S C01 MISSION 
COMMITTEE III 


Co llection and Publication of Infomatlon concerning 

Human Rights, 

Preparatory discus si ons in different organs of the 
United Nations, 


The following letter received by the Secretariat of 
the United Nations War Crimes Commission from the Chief of the 
Distribution Section of the Documents and Sales Division of the 
United Nations i3, togethor with the summaries of discussions of 
the Nuclear Commission on Human Rights and of the Economic and 
Sooial Council attached to it, circulated for the information 
of members. It gives information on the discussions preceding 
the Resolution which is qioted in Docs, III/92 and C,257, 

■action I, and which is the basis of the roquost from the United 
Nations Secretariat to the United Nations Var Crimes Commission, 


UNIT' D NATIONS, 

Lako Success, New York, 26 May, 1947# 

Ref: 306 - 3 -5/talB 


Door Mr. Schwelb, 

In roply to your letter of 2nd May, all of the documents cornering 
tho subject of human rights arising from trials of war criminals which are 
prosontly available were despatched to you on 27 Hay, 1947. 

Attachod to this letter is additional material which the Sooretary 
of the relevant Commission suggested that I should for..'; rd to you. 

I trust this will be of some assistance to you and that you will 
not hositate to communicate with me if I can be of any further help. 


Yours sincerely, 


Sgd. Mabel !. hutler, 

Chief, Distribution Section 
Documents and Sales Division, 
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"Tho collection and publication of infomation on the 
activities concerning hunan righto arioing from tho 
trials of war criminals, quislings and traitors and in 
particular from the Nuremberg and Tol^o trials"* 


1. Diacusslon in the Meetings of the Nuoloar Comission on the above resolution* 

1* The Nuremberg and Tokyo trials of war criminals and their 

in?)ortance to the Btudy of human rights are first mentioned in the meetings 
af the Nuolear Commission by Professor Cassin at a closed mooting of the 
Commission held on 6 Hay 19fr£« at 3.00 p.n. Tho members are discussing 
the drafting of an international bill of rights,whether the nuolear Commiss¬ 
ion itself is competent to draft 3uch a bill at this session, what methods 
should be adopted, what subjects should be included in the Bill, and what 
provisions should be made for its implementation. Hero Profossor Casson 
mentions the possibility of creating a control agonqy to consider the 
violations of the proposed declaration of the rights of non* The Security 
Council is empowered by the Charter to examine such violations as would 
constitute a threat to tho poace. But ire should distinguish between these i 
problems and others, Goverments might well object to the creation of a 
control agency and in many casos it is tho respoct for the authority of 
governments which will onablo the Commission to achieve concrete results. 
However, there nay be cases where the violations of hunan rights will be 
so serious that men's right to discuss thorn, ana the right of the 
Security Council to oxomine then, cannot be ignored. 

At this point Professor Cassin draws the attention of the 
Ccnmission to the International Tribunal of Nuremberg, 

Men are being judged there not only for having wnnted and planned 
a war of aggression, not only for violating the rules of war, which is not 
the concern of the Human Rights Ccnmission, but frr crimes against htoanity* 
These men may be condemned to death on this one count* a" similar aourb 
is sitting in Tokyo and judging non also for oriucs against humanity* Tho 
establishment of these tribunals represents a great udvanco in the 
protection of the rights of nan. The principles governing these tribunals 
should be olosely studied by tho Commission. 

, © 

2. At the next meeting held on 8 May 19 bt> at 10.30 a*n* the 

discussion on the drafting of an international bill of rights is continued. 
Members are agreed that further documentation will be necessary before an 
international bill of rights can be writton. 11, Cassin proposes that 
a year-book incorporating existing bills of rights in force in the various 
countries be drafted. Information on the work af all organs of the United 
Nations concerning human rights should be collected and this should 
include reports on tho work of the international courts of Nuremberg and 
Totyo, These are especially important in that, for the first time, without 
any existing laws as a procodent, on international community organized 
a tribunal to try men for crin as ag ainst humanity, and not merely for 
brooking existing treaties and international c>nvaivtions. The achievements 
of the courts in trying and condemning violations of the rights of nan 
must be noted. Mr. Hsin (Member for China and Chairman of the Par Eastern 
Division of the War Crimes Commission) status that tho principles 
governing the Nuremberg court nro contained in Justice Jackson's statement, 
on the basis of which an international agree '.oat was mado. Apart from 
this in Mr. Hsin's viow there is not much material of intorest to the 
Oa.imission. 

3 , At the meeting of tho C ami so ion held un 10 Hay 19 at 10.30 a.n. 
tho mombors agree that a year-book should bo ocupilod, whoso first 
edition should contain the billB of rights in existence in the member 
nations of the United Nations and tliat information should bo oollootod and 

















and published on the activities of all organs of tho United Nations 
dealing with Hunan rights. This is " to include information on the 
Nuremberg and Tokyo trials which night be important in tho fiold of 
human rights «,,,," 


This wording is adoptad finally in the text of tho Commission's 
report to tho Economic and Social Council (Docunont E/38/Rov*l). 


H, Discussion of the above resolution in tho meetings of tho drafting 
oannittoo of the Economic and Social Council, 

After tho presentation of tho Roport of the Human Rights 
Commission to the Eoononic and Social Council, t is referred for stutfy 
to a special drafting ccnmittee of tho Council, 

At tho third mooting of this Commission hold on 12 June 1946 
at 10,30 a,n, certain anendnonts to the paragraph ccncoming the trials 
of war criminals are made and ndoptod as follows: Hr, Dehousse 
proposes that other trials of war drininals bosidcs Nuremberg and Tokyo 
might bo useful and should be added. Hr, Bousquct suggested that 
the trials of quislings and traitors should also )e studied* 

The final text as adopted by this Ccmittoo then roads as 
follows: "Tho collection and publication of information concerning 
human rights arising from trials of war cri: inrIn, quislings and traitors, 
and in particular from the Nuremberg and Tokyo trials," 


III, Adoption of the above resolution by tho Economic and Social Council, 

The toxt as quoted in the last paragraph above was adoptod 
without cement by the Economic end Social Council on 21 June 19W>» 











III/95. 
10th June. 1' 


UNITED NATIONS \ IAi CR IMES COMMISSION. 

com.u m tee in. 

Agenda of the United Nations Ooiimittee 
on the Progr esg ive Developin gn t of 
Internation al La v/ and its Codification . 


The following document oontain3 tho provisional 
agenda of the United Nations Committee on tho Progres¬ 
sive Development of International Law and its 
Codification, which began its deliberations on 12th 
May 1947, and which was mentioned in M. do Baor's 
report to Committee III (Minutes No. 3/47.) 

Only items 4 and 6 of tho Agonda concern tho 
United Nations War Crimes Commission. 

Tho United Nations Document A/236 i/hich is 
roforred to in connection with item 4, has boon cir¬ 
culated as U. N.7/.C.C. Miscellaneous document No. 66. 

The General Assembly Resolution on Genocide which 
is the basis for the discussions under itom 6, has 
been reproduced in U.N.W.C.C* Miscellaneous Document 
No. 69. 

The provisional agenda ./as circulated on 5th May 
1947 as United Nations document A/AC.10/L 


UNRESTRICTED 

Vac. 10 / 1 * 

5 May 1947 

ORIGINAL: ENGLISH 


COMMITTEE On Till PROGRESSIVE DEVELOPMENT OF 
INTERNATI0NAL LAV/ AND ITS CODIFICATION 

PROVISIONAL AGENDA 


Adoption of the Agenda. 

Organization of the work ox the Committee. 

(a) Study of the methods Ay which the General Assombly should 
encourage the progressive dovolopmont of International Law 
and its eventual codification. 

(b) Study of the .netnods ol‘ securing the co-operation of tho 
several organs of the United Nations to this and. 

(c) Study of the methods of enlisting the assistance of such 
national or international bodies as light aid in the 
attainment of tho objective. 
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(Document A/222 - Journal No.58, Supplement A- A/PV/55 , 
pp.470-473). 

4* Plana for the formulation, in tho context of a general 

codification of offences against tho peace and security of 
mankind, or of an International Criminal Code, of the 
principles recognized in tho Charter of the Nuremberg 
Tribunal and in the judgment of the Tribunal. 

(Document A/2}6 - Journal N 0 . 58 , Supplement A - A/PV/55# 

P. 485.) 

5. Draft declaration on the rights and duties of States. 

(Document A/205 - Journal No. 58 , Supplement A - A/W/55* 
pp.474-475). 

6 . Letter from the Secretory-General regarding the Resolution 
adopted by the Eoonomio and Social Council, 28 Mar oh 1947, 
concerning the Crime of Genocide. 


'sJ 


x This dooument formerly issued as A/AC. 10/1 Restricted. 
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June 30th, 1947 


UNITED NATIONS WAR CRIAES CQaMlSSIQN 
HUMAN RIGHTS REPORT: PREPARATORY PAPERS 


THE SCOPE 

OP A STUDY OP 

INFORMATION CONCERNING HUMAN RIGHTS 

DERIVED PROM 

WAR CRIME TRIALS 

OTHER THAN IHOSE CONDUCTED BY THE 

INTERNATIONAL 

MILITARY TRIBUNALS 

4 

BY 

G. BRAND 


Subject to any modifications which a more detailed examination of the 
material may suggest as necessary, it is proposed to arrange the material 
requested by the United Nations, in so far as it relates to war criminals 
other than those tried by tho International Military Tribunals in Nuremberg 
and Tokyo, in the manner described in the following outlinei 

A* Introduction 

A suggested draft for the introductory'pages appears aa an Annex 
to the present paper (see p. 3)* It is not proposed that tills should be 
regarded as a final text. Nor is the possibility of its being later 
amalgamated into a general introduction to the Human Rights Report as a 
whole ruled out by its circulation in the present form. 

B. The Rights of the Victims of War Crimes 

The material regarding the human rights of possible victims of war 
crimes can most conveniently be analysed in the manner envisaged by sub- 
paragraph (h) of paragraph IX of Document C. 259 which runs as follows) 

■Much of this study will in j;ractice amount in Ihe first place to 
showing how tlie Hague and Genova Conventions protect certain rights of 
certain types of people, e.g., prisoners of war, the sick and wounded 
and the civilians of occupied territories, and secondly to quoting as 
examples of such protection, trials in which the provisions of these 
Conventions have been applied." 

This section, which will also deal with the lacunae in existing law, 
will be divided according to the categories of porsons whose rights will 
be found to be touched upon by the material available, namelyi 

i lj Inhabitants of occupied territories. 

2) Other civilian populations. 

3) Members of armed forces. 

4) Prisoners of war. 









(5) The sick and wounded. 

(6) Medical personal. 

(7) Captured apiea. 


These divisions will be sub-divided under various of the following 
headings which each represent a human right or group of rights ; 


(ii; 

A 

(vli) 

(vUi 

( 1 *) 


Life. 

Health. 

Personal integrity. 
Freedom of movement. 
Fair trial. 

Family rights. 
Religious rights. 
Property. 

Civic rights. 


C, Spheres in which the Rights of the Accused and the 
Rights of the Victims may be said to have Conflicted 
at the Tine of the Offence 

In each sphere an attempt will be made to show how laws and judicial 
practice have struck the balance between conflicting claims to the Court's 
consideration, 

• 

(1) The Extent of Responsibility of a Conmander for Crimes Committed 

by his Troops, (See Doc, C. 259, paragraph IX (f)). 

(2) The Defence of Superior Orders, Duress and Coercion, (See as 

above,(g)). 

(}) The Related Defence of Legality under Municipal Law, 

(4) The Defence of Necessity, 

(5) The Defence of Legitmate Reprisals. (See as above, (e)). 

D. The Rights of the Accused at the Time of Trial 

Materiel relating to the rights of on accused to a fair trial will be 
derived from an analysis of the law3 and rules of the different countries 
relating to the trial of war criminals and from a study of their application 
in practice. 


The miles relating to evidence and procedure which are applied in trials 
by courts of the various countries, and by the International Military 
Tribunals in Nuremberg and Tokyo, when viewed as a whole are seen to represent 
an attempt to secure to the accused his right to a fair trial while * 

ensuring that the * guilty shall not escape punishment because of legal 
technicalities. Certain typical examples will be examined under the folio wring 
headings, to which others will probably be added subsequently* 

1. Right of Accused to know the Substance of the Charge. 

2. Right of Accused to be Resent at Trial and to give Evidence. 

3. Right of Accused to have the Aid of Counsel. 

4. The Right of the Accused to have the Procodings made Intelligiable 

to him by Interpretation. 

5. Rules regarding Appeal and Confirmation. 

6. The Stress Placed on Expeditious Procedure. 

7. Rules of Evidence in General, 

8. The Admissibility of Affidavits. 

9. The Admissibility of Pre-Trial Statements by one housed against 

Another. 

10. The ildmissibility of Hearsay Evidence. 

11. Accused not Entitled to the Rights of a Prisoner of War as 

Regards Trial. 






INTRODUCTION 


I, Such discussions of the fundamental rights or freedoms as appear in 
text-books on Constitutional Law (i.e. the constitutional provisions of 
nunicipal laws) will be found to deal with, inter alia , two aspects of the 
problem: 

(i) The extent to which the law of the land has left the individual 
free to exercise these rights. Thus, Dr. Ivor Jennings, in Chapter VIII 
(Fundamental Liberties) of The Law and the Constitution . 7 points out 
that, vhereas nearly all written constitutions (such as that of the United 
States) lay down cortain "fundamental rights" tfiich can be limited or 
taken away only by constitutional amendment, in the United Kingdom there 
is no written constitution and no such fundamental rights ore recognised. 

In the United Kingdom, he concludes, "the nature of the liberties oan be 
found only by examining the restrictions imposed by the law", and, as 
examples, the learned writer proceeds to show the extent to which the 
exercise of the freedom of speech and publication and of the freedom of 
assembly is permitted under English Law .(*) 

A certain amount of information which is to some extent relevant to 
this aspect con be derived from a study of wor crime trials, in so far as 
an accused is sometimes found not guilty of a war crime because his acts, 
although they may seem to hove violated the human rights of his victims, 
were held to be justified by the laws and usages of war. Thus, itoile 
an attempt to ensure a measure of personal liberty to prisoners of war is 
made by the final sentence of Article 13 of the Geneva Prisoners of War 
Convention: "....They shall have facilities for engaging in physical 
exercises and obtaining the benefit of being out of doors",'7} nevertheless, 
should a prisoner of war attempt to escape, it has always been regarded as 
permissible under the laws and usages of war for his captors to shoot at him 
in order to prevent his escaping. For instance, in their trial before 
the Eidsivating Lagmannsrett (Court of CrL.iinal Appeal) in Norway in March, 
1946, allegations of murder were made against ex-Kriminalsekretttr Bruns 
and ex-Kriminalobern3sistent Clemens, on the grounds, inter alia , that they 
shot awl killed Norwegian prisoners, but the accused were found not guilty 
of these charges. The Court were satisfied that Bruns, in trying to 
stop a prisoner from escaping, had aimed at his legs but that, as the 
prisoner stooped at that moment, thediot hit him in the head. The Court 
came to the conclusion that, as the prisoner shot by Bruns hod not stopped 
when ordered to do so, the defendant had acted within his rights in shooting 
at him. The victim was on important official in the illegal intelligence 
service whose capture was of great i.nportance to the German authorities, 
and the only wuy to stop him from getting away ’was to 3hoot at him. The 
Court, therefore, did not consider the defendant guilty of his murder. 


(1) On pp, 237 and 244- of the Second Edition. 

(2) 0£ cit . pp. 247 - 260 . 

(3) To which, among other provisions, reference was made by the Prosecutor 
in the trial by a British Military Court at Hannover on January 24th - 
26th, 1946, of ,urno Hearing. (Trial and Law Report Series, No. 31> 
pp, 26 - 27). 








The Court also established that a prisoner shot by Clemens had been 
trying to escape, and found that the defondant had not exceeded his rights 
in trying to prevent him from escaping by shootir^ at hin.k 1 ; The Judge 
Advocate serving in the trial before a British Military Court of Karl 
Anberger for the shooting of prisoners of war even went so far as to advise 
the Court that! "If the accused, Karl Anberger, did see that his prisoners 
were trying to escape or hod reasonable ^rounds for thinking that they were 
attempting to escape then that would not be a breach of the rules ana 
customs of war, And therefore you would not be able to say a war orine had 
been conr»itted,"(2) 

Such infomation as the above does not, of course, provide an exact 
example of the first aspect of the question. A true instance would t>e 
a provision of international law which directly restricted the rights of 
prisoners of war or inhabitants of ocoupied territories as distinct from 
a provision permitting the detaining or occupying Power to restrict these 
rights. The enforeeraent of such rules, if they existed, could not, 
however, be illustrated by war crime trials, where the above-mentioned 
categories figure a3 victims and not as accused. Par from maintaining 
that prisoners of war were under a duty under international law not to 
attempt to escape, the Judge Advocate in the Dreierwalde Trial would, 
appear to have assumed that they had a right to make such an attempt. 

He claimed that it was "the duty of an officer or a man if he is captured 
to try and escape. The corollary to that is that the Power which holds 
him is entitled to prevent him ft'ora escaping, and in doing so no great 
niceties are called for by the Power that has him in hi3 control; bji 
that I mean it is quite right, if it is reasonable in the circumstances, 
for a guard to open fire on an escaping prisoner, though he should pay great 
heed merely to wound him, but if he should be killed thou.'^h that is very 
unfortunate it does not make a war crime." 

(ii) The extent to which the rights of the individual have actually 
been protected by the law. It is this aspect with which any study of the 
problem based on an examination of trials of war criminals must be mainly 
concerned. 

Professor Dicy, in his classic The Law of the C onstitution, made the 
following remarks regarding the peculiar character TTf the British Constitu¬ 
tion: "....the general principles of tho constitution (as for example 
the right to personal liberty, or the right of public meeting) ore with 
us the result of judicial decisions determining the rights of private 
persons in particular caseB brought beforo the courts.... There is in 
the English constitution an absence of those declarations or definitions 
of rights so dear to foreign constitutionalists.... In many foreign 
countries the rights of individuals, e.g, to personal freedom, depend upon 
the constitution, whilst in England the law of the constitution is little 
else than a generalisation of tlie rights which the courts secure to 
individuals."^) 


(1) Trial and Law Report Series, No. 32, p. 4* 

(2) The Dreierwalde Case , pp. 81-7 of Vol. I of War Crime Trial Law 
Reports. published for United Nations War Crimes Comission by 
H.M. Stationery Office. Italics inserted. 

(3) Ninth Edition, pp. 195 - 200. 
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Writing in the sane vein, Dr. E. C. S. Wade and Mr. G. G. Phillips, JL.M. 
have stated that: "It is then in the law of crimes and of torts, part of 
the Comon Law of the land, the ordinary law and not the fundamental 
• Constitutional Law, that the Englishmen finds protection for his liberty 
against officials of the State as well as others,"(^) 

The laws of war are not without instances of the assertion of the 
rights of certain speoific categories of persons, and of principles of an 
even more general nature, which are in some ways analogous to declaration: 
of fundamental rights and general moral principles. One provision 
which has often been quoted by prosecuting Counsel in war crime trials, 

Article U6 of Section III ( Military Authority over the Territory of the 
Hostile State ) of the Hague Convention No. IV of 1907 ( Concerning the Laws 
and Customs of War on Land ), reads as follows: 

"Art, 46 . Family honour and rights, individual life, and private 
property, as well as religious convictions and worship, must be 
respected. 

Private property nay not be confiscated." 

Again, the preamble to the samw Convention states that the signatories 
are "animated also by the desire to serve, even in this extreme case, (3) 
the interests of humanity and the over-progressive needs of civilisation", 
and the introductory sentences to the Convention include the following 
passage: 

"Until a more complete code of the laws of war non be drawn up, the 
High Contracting Parties deem it expedient to declare that, in cases not 
covered by the rules adopted by them, the inhabitants and the belligerents 
remain under the protection and governance of the principles of the law of 
nations , derived from the usages established among civilized peoples , foaa 
the laws of humanity, and from the dictate 3 of the public conscience . "(4 7 

Judge Skau, delivering a judgment which was supported by the majority 
opinion of the Supreme Court of Norway in the appeal of Korl-Hons Hormonn 
Klinge, a German war criminal sentenced to death by the Eidsivating Lag- 
marmsrett, stated that torture constituted a violation of those "laws of 
humanity" and "dictates of the public conscience" which were mentioned 
in the text just quoted. Judge Skau added, however, that acts of tarturo 
also constituted a breach, inter alia , of Articles 46 and 6l ^ Goneva 

Convention, two specific provisions of International Law.(5) 

Most provisions made by the Laws and Customs of War, which proteot 
certain human rights, are not, however, of such a general nature, as the 
analysis to be attempted presently^vill show. Mary of these provisions 
require the performance or the avoidance of acts of a well-defined nature, 
and it is in this connection that the maxim ubi remedium ibi ius, to which 


(1) Constitutional Law, Second Edition, p. 354. 

(2) For instance, in the Belsen and other concentration camp trials. 

(3) That i3 to soy, on the event of an outbreak of war. 

(A) Italics inserted. 

(5) See Trial and Law Report Series No. 30, p.3. 

(6) i.e. in Section B of the report (Rights of the Victims of War Crimea ). 
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Dicey made specific reference/ 1 ) acquires significance for the purposes of 
the present study. The human rights protected and the extent of such 
protection can only bo found through an analytical study of the Judicial 
application of a number of legal provisions of a restricted scope, 

II* The examination of the extent to which trials of war criminals protect 
or vindicate human ri^ts confronts the investigator immediately with -the 
question of the segregation and description of such rights os are suitable 
far treatment* 

'Certain niunicipal legal texts, for instance the Civil Criminal Code of 
Norway,' 2 / make Borne attempt to arrange their provisions according to the 
rights of the individual which will be violated by breach thereof. The 
laws and usages of war, however, are not arranged on any such systematic 
basis* 

In any case it is seldom if ever the practice for the charge against 
an aooused to allege any more specific legal contravention than a breach 
of the laws and usages of war. Thus, a British Charge Sheet accuses the 
defendant of "conroitting a war crime" in that, at a certain place and time, 
he was responsible for some act or ot.'isaion "in violation of the laws and 
usages of war". The Canadian practice has been the sane os the British, 

United States Charge Sheets have not shown quite the same uniformity of 
drafting and may allege a "violation of the laws.of war" or a "violation of 
International Law," Ir. the Jaluit Atoll Trial ,/held beforo a United States 
Military Commission in the Pacific, the charge was one of murder, and the 
specification, setting out the alleged elements of the offence, ended with 
the words: "•...all in violation of the dignity of the United States of 
America, the International rules of warfare and the moral standards of 
civilised society," An objection made by the accused on the {.grounds that 
the inclusion in the charge of the words "moral standards of civilised society" 
was improper and non-legol was over-ruled by the Commission, 

Charge Sheets produced before Norwegian Courts trying war criminals 
allege that the accused committed war crimes which violated specified 
provisions of Norwegian law. BYench Actes d^ccuaation allege breaches 
of French law and the Court must decide whether these were justified by the 
laws and customs of war. 

Nor in most oases is it possible to determine with certainty on what 
ground the Court trying a war criminal came to its decision. In Norwegian 
trials, the Court's findings and reasons arc each delivered in public and 
recorded, A French Military Tribunalfts view of the facts can be g atherod 
from its judgment and the provisions of BYench law found to be violatod are 
also stated. The British, United States and Canadian practice, however,is 
for the court simply to announce its finding <bf guilty or not guilty and to 
award ary punishment on wldch it nay have decided. The reasoning by which 
the Court arrives at its verdict and sentence can never be discovered, since 
its discussions are held in private sitting and only the final decisions 
announced, Tfee arguments of Counsel ore of interest in so far ao they throw 
light on considerations which the Court nay have had in mind during their 
deliberations, but are not of course an infallible guide. In strict law, 
even the summing up of a Judge Advocate before a British Military Court, 
when such an officer is appointed, is not a final indication even of the 
law on which the Court acted. Two relevant provisions setting out some 


(1) Loo cit . p. 199. 

(2) Separate Chapters of this Code, deal for instance, with offences against 
the liberty jf the person and offences against life, body and health. 

(3) War Crime Trial Law Reports , Volume I, pp. 71 - 80. 









of the powers and duties of the Judge Advocate ore made by Rule uf procedure 
103* (e) *nd (**)» which run as follovrajC 1 2 3 ) 


*(e) 


"(f) 


At the conclusion of the case he will, unless both he and 
the oo’irt consider it unnecessary, sum up the evidence and 
advise- the court upon the law relating to the case before 
the oourt proceed to deliberate upon their findingj 


Upon any point of law or procedure which arised upon the 
trial which he attends, the court should be guided by his 
opinion, and not disregard it, except for very weighty 
reasons, Tho court are responsible for the legality of 
thoir decisions , but they must consider the grave conse¬ 
quences which racy result from their disregard of the advice 
of the judge-advocate on any legal point, Tho oourt, in 
following the opinion of the judge-advocate on a legal point, 
may record that they have decided in consequence of that 
opinion,"( 2 ) 


Worn these clauses it follows that, strictly spooling, a British Military 
Court is the final judge of the law as well as of the facts of a cose, and 
that a Judge Advocate's summing up does not necessarily sot out the law on 
which the Court acted, although in practice hiB words carry a very high 
authority. 


It is not possible, therefore, ih moat casesfc to divino tlie view of the 
Court regarding the precise human rights protected or vindicated by trials 
of war criminals. This would probably remain the cose even if tho reasons 
of the courts were always recorded, since these courts, following the 
traditions of civilised justice and observing the majfcLm nulla poena sine lege, 
naturally try alleged criminals for breaoh of specific legal provisions 
rather than for offences against more general principles,w) 

To say this is of course not to maintain that the judges have been 
concerned with legalities to the exclusion of principles of justice, for 
these latter have been embodied in the rules applied. In hi 3 sunjing up 
in the Rheins Airfield Trial ( Heinz Stellpflug and five others) by a 
British Military Court at dsnobruak, 26 th - 29th April, 191-7, the Judge 


(1) The Royal Warrant under which trials of war criminals by British Military 
Courts ore hold provides, in Regulation 3, that, except in so far as 
therein othorwise provided, the Rules of Procedure applicable in a PeiId 
General Court Martial of the British Army shall bo applied so for as 
applicable to the Military Courts for the trial of war criminals. These 
rule 8 are contained in the British jtrmy Act and tho Xv ules of Procedure 
made under the Act by an Order in Council, the latter being a piece of 
delegated legislation enacted by tho Executive in 1926 (S,R, & 0. 989/1926 ), 

(2) Italics inserted, 

(3) An example of the worst possibilities involved in taking the latter 
coure? iB provided by the trials by the Nazi People's Courts of 
alleged offences against so-called "sound public opinion" 

( Volksgesundheit ). 
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Advocate sold: 

"The lawa and usages of war have developed out of the following principles. 
The first is that the belligerent is Justified in applying ar\y amount and any 
kind of force necessary flor the purposes of war, and of course that must 
alwsys be so. By that I mean force necessary for the complete submission 
of the eneiy at the earliest possible moment with the least possible 
expenditure of men and money. The second principle is the maintenance of 
humanity; that oovers the exclusion of all kinds and degrees of volence 
not necessary for the purposes of war, and which therefore are not permitted 
under these customs and usages of war to the belligerent# Thirdly, there 
is the aim that chivalry shall still remain, chivalry which demands a certain 
amount of fairness in offence and in defence, and a mutual respect botwoon 
tho opposing forces. That, Gentle:-.on, is what the observance of the laws 
and usages of war seeks to attain, a high standard. 


"It is upon those principles that it has been held that it is forbiddon 
to kill or wound an enemy who, having laid down his arms or having no longer 
any means of defence, has surrendered and fallen into captivity, having ceaso'' f 
and this is the important point here - to resist. In that event it is the 
proper course, under these laws and usages of war, to take him as a prisoner 
of war and grant him the protection and custody to which he is entitlod as 
a prisoner of war." 


All that is maintained here is that the Courts trying war criminals have 
not been called upon to view the cases before them from tho analytical 
angle required of one whose task is to determine how far these trials proteoted 
or vindicated human rights. 


The literature dealing with questions concerning human rights is vast 
and cannot be said to provide ary agreed catalogue of rights which oan bo 
accepted for the purpose of showing whether and how for they have been 
protected or vindicated in war crime trials. Lawyers, philosophers, 
sociologists and psychologists are not agreed among themselves as to what 
rights there are and in what sense they nay be said to exist. These topics 
have been the subject of lively discussion ever since the rise among the 
Ancient Greeks of the Stoic sahool of philosophy,which held that legislators 
should attempt to promote the freedom and equalily of all men, •to avoid 
discriminations on account of race or sex and to discourage any oppression 
of men by other men.(I) 


Furthermore, it can be argued that some commonly recognised rirfits 
include others within their soope; thus. Dr. Jennings writosi 

"The right to personal freedom is a liberty to so nueh personal freedom 
as is not taken away by law. It asserta the principlo of legality, that 
everything is legal that is not illegal. It includes, therefore, the "rights" 
of free speech, of association, and of assembly. For they assert only that 
a nan nay not be deprived of his personal freedom for doing certain kinds of 
acts - eaqjressing opinion, associating, and meeting together - unless in so 
doing he offonda against the law. The "right of personal freedom" asserts 
that a nan may not be deprived of his freedom for doing any act unless in so 
doing he offends against the law. The last is tho genus of which the others 
are specieB."(2) 


A possible procedure open to the investigator would be to list the 
human rights commonly protected by the municipal lawB of civilised states, 
and to find how f>ir these same rights have been protected by the trials of 


(1) See the authorities quoted in Jurisprudence t by Edgar Bodonhciner 
(New York, 194D) p. 109, footnote 1, 

(2) 0£ cit, pp. 243 - 4. 
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war criminals. Thi3 approach would be made the easier by the fact that in 
many countries, as has already been seen, the fundamental rights of the 
individual have been sot out in a basic written Constitution, In an article 
on The Rights of Man and In ternat i onal Law, (l) by Dr. Edward Bene a, the 
following paragraph appears vhich seems relevant in this conneotiont 

"In the course of the last war the American Institute of International 
Law, in a meeting held in January, 1916, passed a declaration of the rights 
and duties of nations, in the preamble to whioh thero were expressly 
invoked the municipal laws of civilised nations such as the right to life, 
the right to liberty, the right to the pursuit of happiness, the right to 
; legal equality, the right to property and the right to the enjoyment of the 
aforesaid rights, and which demanded that these fundamental rights should bo 
stated in terms of international law." 

Yet in so far as the method suggested would involve the examination of 
formal constitutional texts, and the extraction therefrom of certain 
fu ndame ntal rights, it would not be without its difficulties. There are 
for instance numerous provisions of international law which a-im at socuring 
the right to a fair trial of parsons under the temporary jurisdiction of a 
belligerent. Article 30 of the Huguo Convention provides that: "A spy 
taken in the act shall not bo punished without previous trial "j and the 
right to fair trial may be thought to be protected on behalf of the 
inhabitants of occupied territory by Article 43s "The authority of the 
power of the State having passed de facto into the hands of the occupant, 
the latter shall do all in his power to restore, and ensure, as far as 
possible, publio order and safety, respecting at the sane time, unless 
absolutely prevented, the laws in force in- tlie country." Again, Chapter 3 
(Penal Sanctions) of the Geneva Prisoners of War Convention of 1929 makes 
detailed provision for ensuring that prisoners of war charged with offences' 
against the "laws, regulations, and orders in force in the armed forces of 
the detaining Power" shall be treated in a judicious manner (see later). 
Furthermore, a considerable section of this paper(2) is to be devoted to 
the right of an alleged war criminal to a fair trial. Yet it is arguable 
that access to a fair triul is not a right, but a means of safeguarding’ 
other rights. Thus the United States Constitution provides that no person 
shall "be deprived of life, liberty, or property, without due prooess of law" 
(Fifth Amendment), "...nor shall any State deprive any person of life, liberty, 
4 or property, without due process of law;" (Fourteenth Amendment), The phrase 
"due process of law" includes within its scope the idea of fair trial, but it 
is debatable, on the face of the text, whether "due process of law" is regarded 
as constituting a right in itself or whether it is regarded as a means of 
protecting "life, liberty, or property." 

The United Kingdom Draft of an International Bill of Human Rights, (3) 
prepared for the consideration of the Drafting Committee of the Commission 
on Human Rights of the United Nations, though not a legal text, provides an 
interesting parallel. The preamble to the suggested Bill includes the 
wordsi "Whereas the just claims of the State, which all men ore under a • 
duty to accept, must not prejudice the respect of man's right to freedom and 
equality before the law W and the safeguard of human rights, which are 
primary and abiding conditions of all just government," Article 12 of the 
proposed Bill provides that: "No person 3hall be held guilty of any offence 
on account of acts or or.dssions which did not constitute such an offence at 
the time when they were conniitted." Yet the clearest and most direct 


(1) Czechoslovak Yearbook of Int ernational Law. London, 1942, p.3« 

(2) Section D ( The R ights of the Accused at the Time of the Trial ). 

(3) London, H.M. Stationery Office, 1947. 

(4) Italics inserted. 
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reference to the right of fair trial appears as part of a draft resolution 
which, according to the proposal of the United Kingdom, might be passed by 
the General Assembly when adopting « International Bill of Rights* This 
text suggests that fair trial is classified as a means of safeguordirg 
rights rather than as a right itself: "The Gerwral Assembly oppresses the 
opinion that human rights and fundamental freedoms oan only bo completely 
assured by the application of the rule of law and by the maintenance in every 
land of a judiciary, fully independent and safeguarded against all pressure, 
and that the provisions of on International Bill of Rights cannot be fulfilled 
unless the sanctity of the homo and the privacy of correspondence ore generally 
respected and unless at all trials the rights of the defence are scrupulously 
respected, including the principle that trials shall bo held in publio and 
that every man is presumed innocent until ho is proved guilty," 

Whether a "right" i3 recognised as such or is regarded as a means of 
safeguarding other rights is of no significance as long as it is maintained 
in prootice, but it must be clear from the foregoing pages that ary one 
making an investigation of war crime trials from the point of view of the 
protection or vindication of human rights,while deriving valuable guidance 
from provisions of municipal law,mist be left to some extent free to 
segregate and define for Mmsolf the relevant rights in the manner which ho 
finds most convenient for the purpose of arranging and analysing the material 
with which he is confronted, 

III, While it is true that the vast majority of war crimes with which the 

courts have been called upon to deal have constituted violations of human , * 
rights, this has not invariably been so. Thus, in the Scuttled U-Boat 3 Caso'^' 
held before a British Military Court at Hamburg, on February 12th and 13th, 

1946, a former German naval officer was condemned as a war criminal and 
sentenced to imprisonment for a term of years for sinking two German 
submarines in violation of the terms of the Instrument of Surrender of May 
4th, 1945# It could hardly be claimed that his acts infringed the rights 
of any individual person. Similarly, Kapitanleutnant Ehrenrioh Stever 
of the German navy woe held guilty of having committed a war crime by a 
British Military Court at Hamburg, on July 18th, 1946, because he scuttled 
the U-Boat, of which lie was compandor, after the German Comand had 
surrendered all naval slaps to the Allied Forces. 

A different type of war crime which certainly does not violate the huraar 
rights of the living is that for which two Japanese, Jutaro Kikucbl and 
Masaak Mabuchi, were sentenced respectively to imprisonment for tv/onty-fivo 
yoara and death by hanging, by a United Statos Military Commission at 
Yokohama on April 5th, 1946. Thoy wore hold guilty of wilfully and unlaw¬ 
fully committing "wanton and inhuman atrocitioa against the dood body of 
a oivilian American Prisoner of ‘War in violation of the Lav/s and Customs of 
War", The sentences were confirmed by superior military authority. An 
Australian Military Court sitting at Wewak on November 30th, 1945» found 
Takehiko Tazuki guilty of mutilating the dead and of cannibalism and 
sentenced him to be hanged; the evidence showud that he had cut the booty 
of a dead Australian soldier and oaten the flesh. The sentence, however, 
was mitigate c. to one of five years' imprisonment with hard labour by 
superior military authority. 


(1) See War Crime Trial L aw Reports , published for tho United Nations War 
Crimea Commission by H.M. Stationery Office, Volume I, pp. 55 - 70. 










2nd July, 19t7» 



Replace footnote 3 on p ( 7 by the followings 


"Examples of the worst possibilities involved in taking the 
latter course are provided by trials by the German Courts in which 
application was made of an act of June 28th, 1935» authorizing 
punishment for acts whioh were analogous to acts already punishable 
by lavO in determining whether offences fell within the scope of 
this provision the Courts were directed to apply "sound popular 
► Reeling." (gesundes Volksempfinden). 
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NATIONS WAR CRIMES COMMISSION 


Counittee III 

Exploitation of the Black Mnrkot as a War Crime 
( The French Case No. 4695) 


Proposals concerning the partial rc-drafting of Doc, C. 260 


By Egon Schwelb. Legal Qffioer 


I. 

In its meeting held on 18th June, 1947, (M. 129) the Conroission 
considered the Report submitted by Coninittoe III (Doc. C. 260). In 
his observations on the Report, Lord Wright said, inter alia, that 
"although he agreed with it3 substantial and relevant conclusions, ho 
could not help feeling that questions of precise construction might wall 
be left out. His feeling was, that it was very undesirable, for instance, 
to pin down the word "pillage" in the Hogue Convention, and in doing so to 
disregard the wider and more modern and practical view of the particular 
offence which would be found in the Charter, in Law No. 10 and in the 
Nuremberg Judgement; He was in sympathy with the statement which was set 
out in the French case, which treated the offence as a composite offence 
with two facets, one of which was the illegal or undue requisition or 
confiscation, and the other the use of the proceeds of confiscation for 
the purpose of getting the goods in the black market. It was all only 
machinery for the purpose of stripping the country of its wealth and 
paying for it in the money which hod been unlawfully requisitioned. He 
knew it was said that on the black market the man who was concerned was 
quite free to sell and got full value but he did not think that really 
met the view of internati ;nal law; it might do very v/ell in on ordinary 
court where natters were regulated by ordinary rules of contract, but the 
French case concluded that the Veltjens organisation enabled the German 
war econony completely to drain the internal markets of the occupied 
countries without prejudicing the German finances. In his view, that 
conclusion showed, if it was made out, an offence under the Charter and 
he thought also an offence within the meaning of the Nuremberg Judgment and 
within Law No. 10. He thought it was unnecessary that the Commission 
should commit itself to a precise or definite definition of the word 
"pillage", v/hich woo used without definition in the Hague Convention. It 
was a very wide terra and he was against any narrow or precise definition 
of the word in the Hague Convention, H e agreed that the French case set 
out a composite charge of a war crime. How far the case showed a prima facie 
charge against ary individual was for Corxiittce I to decide on the fact 3 
stated." The Chairman further said that the Commission could only deal 
with International Law and ho thought an international offence wua quito 


properly stated in the French case. Ho could say that ho agreed with the 
general conclusion of the report but ho was not ready to accept all its 
language or definitions. Vory few alterations would meet all his 
difficulties. 

After a debate in which M. Maillord, Sir Robert Craigie aid M. de Baer 
took party/conclusions of the Report Doc. C. 260 were agreed to by the 
Conroission, but the Report was roferred back to Committee III with a view 
that it should be re-drafted on the linos indicated by Lord Wight. 


II. 

The Secretary to Committee III.herewith submits as a basis for 
discussion in Committee III tentative proi>o3als suggesting sons alterations 
in the text of Doc. C. 260. 

Proposed new text of Para.»yaph VII 

Worn what v/as stated in paragraphsIV, V and VI of this Report it 
appears that in recent years the notions of "pillage" and "plunder of 
public and private property" have been extended boyond the scopo tho tern 
"pillage" was probably considered to cover at the tine of the making of 
the Hague Regulations; In modern international law, particularly as 
applied in the judgment of the International Military Tribunal,"pillage" 
or "plunder" probably comprise facts which do not come under the notion 
of pillage in French municipal law, to which the Wench charge itself 
refers. The relevant French municipal provisions read as follows: 

Article 440 of the French Criminal Code: "Every act of pillage or 
destruction of commodities, effects or ai\y movable property, committed by 
a group or band and by open violence , shall be punished by penal servitude 
for a term of years; each of the persons responsible shall also be finod 
between 2,400 and 60,000 francs." Article 441: "Nevertheless, those 
who are shown to have been caused by provocation or. solicitation to take 
port in these acts of violence may only be punished by imprisornent." 

Article 442: "If the commodities pillaged or destroyed are grains, grain 
refuse or flour, mealy substances, bread, wine or other liquor, the penalty 
inflicted on the leaders, instigators or inciters shall be the maximum , 

period of penal servitude and the maximum fine laid down in Article 440." 

The Decree of 1st September 1939,which is also roferred to by the 
Wench National Office,respecting the prevention of pillage in time of 
war provides in Article 1: "In time of war, the criminal acts of pillago 
set out in Articles 440, 441 and 442 of the Penal Code shall be punishod 
by death. The same penalty shall be awarded for all acts of theft 
committed in a dwelling house or in a building evacuated by its occupants 
as a result of operations of war," 

Won the quoted texts of the Wench Criminal Code, it appears that 
in Wench municipal law the applioatijn of violence is necessary to 
constitute the crime of pillago. Worn the decree of 1st September, 1939* 
imposing the death penalty for pillage in time of war, it appears that tho 
legislator, when dealing with pillage, conceived it ao a violent crime 
deserving of the supreme penalty. 

In view of the fact that in the cour3e of the activities complained 
of tho goods were not token against tho will of the legitimate owners 
and adequate compensatijn (even high prices) was given for purchased goods. 
Coi.xd.ttoe III does not express an opinion on the questions whether the 
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purchasing of goods on the black market constitutes pillage either in the 
traditional sense of this word or as extended by the leading writer on 
the subject or Aether these black market operations come under the 
wider notion of plunder as applied at Nuremberg. 

Proposed new text of Paragraph VIII 

Conmittee III prefers to base its conclusions concerning the 
criminality of the activities with which the accused individuals are 
charged on other provisions of international law than those dealing 
with pillage and plunder. In the Committee's opinion the "plunder" 
aspoct of the black market purchases consists primarily in the way in 
which the money for the operations complained of was raised. 

The illegal and criminal character of the scheme consists, in the 
Committee's opinion primarily in the fact that nine-tenths of the money 
for these operations were taken from occupation exponses paid by Prance. 

This is evidenco of the fact that the contributions tfiich wore extorted from 
the JVench econony by the German occupying authorities were far in excess 
of the needs of the army of occupation or of the administration of 
occupied French territory. If it had been otherwise, no money would 
have been available for financing the enemy's black market purchases 
destined for Germany. The exaction of the exorbitant contributions 
constitutes therefore, a violation of article 49 of the Hague Regulations, 
which provides that if the occupant levies money contributions in the 
occupied territory, "this shall only bo for the needs of the airy or the 
administration of the territory in question". This has already been 
established in the Nuremberg Judgment. 

Item 15 of the 1919 list (Doc, C. 1) reads: "Exaction of illegitimate 
or of exorbitant contributions and requisitons". 

Committee III is therefore of the opinion that those persons who 
were responsible for the policy of exacting exorbitant.contributions by 
the German authorities from the French authorities, or^ 11 ' knowingly used 
the money thus extorted for the purchases in connection with the black 
market operations outlined in the French charge, are guilty of having 
committed a war crime and can be listed for this war crime where a 
prima facie case of their implication is established. 


( 4 ) The extension of the scope of this statement, as compared with the 

text suggested in Doc. III/87, viz. the replacement of the word "and" 
by the word "or" was decided by Conmittee III in its meeting held on 
4th June, 1947. (Conmittee III Minutes No. 8/47). 
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HUMi'iN RIGHTS REPORT: HIEPARAIORY PAPERS 


(Papers appearing under the above heading are to 
be circulated from tine to tine by the Secretariat 
of Committee III and will include both working 
papers exploring the scope of the task discussed 
in Doc. C. 259 and proposed draft sections of the 
roport on human rights to be compiled for the 
United Nations Secretariat). 


Note on the Definition of Hunan Rights 
for the purpose of drafting the 
United Nations Report 


Notes by Dr. Mayr-Harting 


Introduction 

I. Hunan Rights in the relations between a State and its subjects 

(a) Hunan Rights in the United Kingdon draft of an 

International Bill of Ri#its. 

(b) Hunan Rights in the Panama Draft. 

II. Hunan Rights protected by the Laws and Customs of War 

(&) Hunan Rights of the inhabitants of occupied territory. 

(b) Hunan Rights of members of the armed forces and civilians 

• other than inhabitants of occupied territory. 

III. Conclusions 


The collection and publication of information concerning human rights 
.arising fron trials of war criminals, etc., as has been mentioned in section 
VIII of Document C. 259» is intended to assist the Commission on Hunan Rights 
in the preparation of their proposals, recommendations and reports regarding 
on international Bill of Rights, international declarations or conventions 
on civil liberties, the protection of minorities, the prevention of 
discrimination on grounds of race, 3ex, language or religion and similar 
natters. 

A definition of the hunan rights which ore placed or ought to be placed 
under the protection of International Law con only be the outc ;ne of the 
work to which the United Nations War Crimes Corxiiasion has been asked to 


contribute. On the other hand, a selection of the material to be found 
in the war crimes trials and its treatment along the lines indicated in 
section DC of Dooument 0. 259 ia hardly possible without some preliminary 
survey of the human rights whioh should bo taken into oocount. 

An examination of the White Paper on the United Kingdom draft of an 
International Bill of Human Rights (published in June, 1947) nay contribute 
to suoh a working list of human rights. 

The United Kingdom draft (draft of resolution of General Assembly when 
adopting the International Bill of Rights, Appendix II, and draft of 
International Bill of Human Rifhts, Annex I) deals exclusively with those 
rights which have to be ensured by every State to persons under their 
jurisdiction. 

(a) The ITeomble to the draft International Bill of Human Rights 
speaks first of the "faith'* (of the United Nations) "in fundamental 
human rights and in the dignity and worth of the human person"; secondly, 
of the purpose of the United Nations to promote and encourage "respeot 
for human rights and fundamental freedoms for all without distinction as 
to race, sex, language or religion"; thirdly, of the duty of all men "to 
respect the rights of their fellow-men equally with their own"; fourthly, 
of the claims of the State whioh "must not-~prejudicc the respect of man's 
right to freedom and equality before the law and the safeguard of human rights 
fifthly, of the necessity for the enjoyment of human rights and fundamental 
freedoms by all persons to be secured by international law and protected by 
the organised community of States. 

The rights mentioned in the Preamble are defined more exactly in Parts I 
and II of the Bill (cf. section 6 of the Preamble), The preamble contributes 
to some extent to their interpretation. 

(b) iirticle 2 of the Bill places the States parties to the Bill under 
an obligation to ensure by their respective municipal laws the enjoyment of 
the human rights and fundamental freedoms defined in Articles 8 to 16 
(Article 2 a), and to provide the machinery indispensable for their protection 
(Article 2 b to d). 

This obligation is reduced in time of war or other national emergency 
only "to the extent, strictly limited by the exigencies of the situation" 
(Article 4), Non-fulfilment of this obligation is "an injury to the 
connunily of States and a matter of concern to the United Nations as the 
oonmunily of States organised under the rule of law" (Article 5); it may 
put into effect the procedure provided for in Article 6 and lead in cases 
of porsistont violations of the provisions of the Bill of Rights to 
expulsion from the Organisation of the United Nations (Article 7). 

(o) The human rights and fundamental freedoms covered by Article 2 

are; 

1. The integrity of life (.jrticle 8). 

2. Right of personal liberty (Articles 9 to 11). 

(Prohibition of slavery - Article 9* freedom from 

arbitrary detention - Article 10; and the right 
of residence os far as it includes the right to 
emigrate - Article 11). 

3. The corollary of the principle that no person shall be 
deprived arbitrarily of his life or liberty - the rule 
nullum crimen sine lege (iirticle 12). 
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4» The freedom of religious belief, religious worship and 
observance, religious teaching and of access to suoh 
teaching (Article 13). 

5. Freedom of information and freedom of opinion (article 14), 

6 . JTeedom of assembly (article 15). 

7* preedom of association (Article 16). 

(d) The United Kingdom draft "is put forward as a basis of discussion 
and not as representing the final viewB of His Majesty's Government in the 
United Kingdom either as regards the provisions outlined in the draft or as 
regards ai ty aatteiswhich are not contained in the draft" (cf. Chapter 6 of 
the White paper). 

It follows that the list of human rights contained in Articles 8 to 16 
of •the draft Bill does not purport to be complete; In order to avoid 
prejudicing the reports of the sub-conroittee on discrimination and minorities, 
the United Kingdom draft dispensed for the time being with dealing exhaustively 
with specific minority rights. It has, however, been expressly stated that 
the Bill is to be completed by the insertion of provisions prohibiting 
distinctions based on race, sox,language and religion (cf. comment on Part II 
of the International Bill of Hunan Rights). 

(e) A number of rights usually counted a..ong the human ri^its have 
not been dealt with in the draft Bill but in the draft Assembly resolution. 

Article III of this resolution mentions the right of all persons to 
work, to education, to social security and similar social and economic 
rights. They have not been incorporated into the Bill as, in the opinion 
of the authors of the draft "they cannot by their nature be defined in the 
form of legal obligations for States in an instrument such as the International 
Bill of Rights." The draft resolution moreover declares that "it is 

through international co-operation. that the United Nations can roost 

.effectively assist,,.. in solving international problems of on economic 
and social character .... and achieve social progress and better standards 
of life in larger freedom" (Article III of the draft resolution). 

Article IV of the draft resolution speaks first of the application 
of the rule of la'?; secondly of the independence of the judiciary (with 
which Article 2.(c) of the draft Bill is concerned as well); thirdly, 
of the sanctity of the horae; fourthly, of the privacy of correspondence; 
fifthly, of the rights of the defence which in all trials are to be 
scrupulously respected, incluling the principle that trials shall ho held 
in public and that every man is presumed innocent until ho is proved guilty. 

Contrary to the usual terminology, all tuese rights ore not called 
human rights, but pre-requisites for the safeguarding of human rights 
("human rights and fundamental freedoms can only be completely assured,.,") 
and their fulfilment respectively ("the provisions of an International 
Bill of Rights cannot be fulfilled.,',,"), . 

As they were not incorporated in the Bill of Rights they are not 
covered hy Article 2; their violation is not in itself to be considered 
os "injury to the community of States" within the meaning of Article 5 
of the Bill, which may result.in the procedure provided for in Articles 
6 and 7 (cf. above I (b)). 

(f) The draft declaration concerning fundamental human rights 







submitted by the Delegation of Panama^) to the San Francisco Conference 
forms with the United Kingdom Draft port of the documentation for the work 
of the drafting oonmittee vhich was charged by the Economic and Social 
Council at its fourth season (March, 1947) to prepare a preliminary draft 
of the International Bill of Rights.' 2 ' The Panama draft is a more 
declaration of rights limiting itself "to an expression of the freedoms to 
which every human being is entitled," It does not contain provisions for 
the protection of these freedoms (similar to those of articles 6 and 7 of 
the United Kingdom draft Bill, for instance (of, above I (b)), and no 
distinction can therefore be drawn like that between the rights dealt with 
in Articles III and IV of the United Kingdom draft resolution, on the one 
hand, and those incorporated in the draft Bill, on the other (of, above I 
(e), last paragraph). Neither does the panama draft provide for the 
restriction of human rights in time of war nor other national emergency 
(of, above I (b)), . 

The Panama draft covers essentially the same rights as the United 
Kingdom draft; added to this are (l) the right to own property (ArticlelO); 
(2) the provisions concerning fair trial (Article 7) deal accordingly with 
civil liabilities as well as criminal (cf, Article IV of the United Kingdom 
draft resolution - see above I (e))j (3) the Panama draft incorporates 

both the rule nullum crimen sine lege (cf. above I (c) - 3) and the rule 
nulla poena sine lege (Article (9))t (4) economic and social rights 

(cf, auction HI of the United Kingdom draft resolution (above I (e) are 
enumerated as right to education (article 11), right to work (Article 12), 
right to reasonable conditions of work (Article 13) right to adeguate 
food and housing (article 14), and the right to social security (Article 
15)); (5) the Panama draft finally deals with minority rights (in the 

United Kingdom draft their formulation has been reserved (cf, above I (d), 
last paragraph). To those belong in a sense the right to take part in 
the Government of one's State (Article 16) and the limitations on exercise 
of rights (article 18), Specific minority rights are covered by Article 17 
of the Panama draft; the ri^it to protection against arbitrary discrimination 
in the provisions and application of the law because of race, religion, sex 
or any other reason. 

It may be noted that the Panama draft does not include ary provisions 
concerning the right of residence (of, above I (c) - 2). 


(1) -The Panama draft is identical with the "Statement of essential Human 
Rights" drafted by a committee appointed by the American Law 
Institute, A footnote to the text of this statement published in 
"The Annals of the American Acadeny of Political and Social Science", 
January 1946 (pp, 18 et seq); says that the members of the Drafting 
Committee are: William Draper LEWIS, Chairman; Ricardo J, ALPARO, 
George M. BiJAKAT, Percy E, CORBETT, Julio A. del V^YO, Noel T. DOWLIMJ, 
Kenneth DUILlNT, John R. ELLII'GSTON, HU SHIH, Manley 0. HUDSON J 

C. Wilfred JENKS, Charles E. KENWORTHEY, Henri LAUGIER, Karl DOWENSTEIN, 
K. C. MAHINDRA, Roland S, MORRIS, John E. MULDER, Ernst RaBEL, 

Ludwik RAJCHMAN, David RIESMAN, Jr„ Warren A. SEAVERY, Angelo P, SERENI, 
Paul WEILL, Quincy WRIGHT, and George M. WUNDERLICH. Judge HUDSON 
is doubtful about the phrasing in some places, and Professor SEAVEY 
is not in agreement with the essential character of the rights stated 
in Articles 11 to 15, relating to social rights. 

(2) The draft of the Delegation of Cuba submitted with the Panama draft to 
the San Francisco Conference, which is also at present before the 
Drafting Connittee mentioned above, is not at the disposal of the 
Secretariat, 











r 


» 


- 5 - 


II* The rights discussed above are those of every man towards the State 
under whose jurisdiction he falls, 

(a) The rights of the inhabitants of a territory occupied in the 
cause of war are outside the scope of the United Xingdora draft* 

There oon be little douht that the lindted jurisdiction of an occupying 
Power does not permit on interference with individual rights to which not 
even the legitimate sovereign is entitled. Thus, the Hague Regulations 
(Article 46) state expressly that the occupying Power has to respect "family 
honour and rights, individual life and private property, as well as religious 
convictions and worship", and is not permitted to confiscate private property. 
Moreover, the occupant shall do all in his power to restore and ensure as 
far as possible public order and safety (Hague Regulations, Article 43) - 
(cf. Article 2 (d) of the United Kingdom drai't Bill above I (b), and Article 
6 of the Panama draft concerning "Freedom from Wrongful Interference"), 

In this connection, the provisions of the Articles 23 (h) and 43 of the 
Hague Regulations may further be mentioned, which protect to a certain extent 
1 the independence of the judioiary towards the occupying Power (cf. Article 
III of the United Kingdom draft resolution above I (e) - 2)* 

It is, however, necessary to contrast the obligation of an occupying 
power to respect the human rights and fundamental freedoms of the inhabitants 
of occupied territory with the occupant's right to do everything necessary 
in tho interest of warfare and the aafoty of his army. 

The inhabitants of occupied territory continue to owe allegiance to the 
State whose authority has de facto passed into the hands of the occupant 
(cf. Article 45 of the Hague Regulations). Occupied territory may often 
be within the zone of war. For thi3 and similar reasons the restrictions 
of individual rights to which on occupying Power appears to be entitled 
nay go further than those which a sovereign Power is Justified in 
imposing (cf. Article 4 of the United Kingdom draft Bill above I (b)). 

(b) The human rights of subjects of belligerents other than the 
inhabitants of occupied territory fall into a category of their own: the 
human rights of the members of the armed forces and civilians, vhich have to 
4 be respected by the eneny power. They are the rights of persons towards a 
State which has no jurisdiction over them. 

The conception of war as a contention of States through their armed 
forces includes the protection of the life and liberty of suoh private 
subjects of belligerents as do not directly or indirectly belong to their 
armed forces. Developacnts of the last decades - the mechanisation of 
modem warfare and connected with it, tho growth of the numbers of non- 
combatant men and women engaged in the manufacture of munitions and 
implements of war, and, generally, in the rendering of services connected 
with military, naval and air operations, the. increased importance of 
economic measures as a means of warfare and especially the advent of the 
so-called totalitarian regime under which the life and property of the 
individual are entirely dominated by the State both in time of peace and 
in war and utilised in a rigidly regimented fashion for the purpose of war 
economy - have blurred the distinction between combatants and non-combatants 
in many respects. The fundamental rule that non-combatants must not be 
1 the object of direct attack by the armed forces of the eneny,hus, however, 

been left intact (cf. Oppenheim, Volume II, Sirth Edition, paragraphs 57 and 
57 a). • 

Considerations of a humanitarian nature have further brought about the 
general acceptance of the principle which says that only those kinds and 
degrees of violence should be permitted to a belligerent as are necessary 


for the overpowering of the opponent. Thus, it is said in the Preamble to 
the Declaration of St. Petersburg of the year 1868 "... that the only 
legitimate object which States should endeavour to accomplish during war is 
to weaken the military forces of the enemy - that for this purpose it is 
sufficient to disable the greatest possible number of men - that this object 
would be exceeded by the employment of arras which uselessly aggravate the 
sufferings of disabled men or render their death inevitable - that the 
employment of such arms would therefore be contrary to the lav/s of humanity." 

These and similar considerations underlie the laws of war which 
to use the words of the St. Petersburg Declaration, "at fixing the limits at 
which the interests of war ought to yield to the requirements of humanity". 

To enumerate a few examples only of the rules of land warfare, protecting 
the rights of the individual, the followir^ may be mentioned: 

(a) The rule that combatants may only be killed or wounded if they 
are able and willing to fight or to resist capture (Article 23(c) of the 

Hague .Regulations). 

(b) Belligerents are prohibited from declaring that no quarter will 
be given {Article 23(d) of the Hague Regulations). 

(o) The provisions of the Declaration of St. Petersburg of 1868 and 
the Declaration of the first Hague Conference of 1899, which exclude the use of 
certain types of ammunition and - belonging into thisoontcxt - the general rule of 
Article 23 (©) of the Hague Regulations prohibiting the employment of arms 
and projectiles or material calculated to cause unnecessary suffering. 

(d) Various provisions prohibiting tho us© df^asphyxiating, poisonous 
or other gases, and of bacteriological methods of warfare. 

(e) The rules of the Geneva Conventions of 1906 and 1929, respectively, 
concerning the treatment of sick, or wounded persons. 

(f) The provisions of the Hague Conventions of 1899 and 1907 and of 
the Geneva Convention of 1929 concerning the treatment of prisoners of war. 

To these similar rules applying to sea and air warfare could be added. 

III. (a) The rights to be included in the proposed Bill of Rights were 
discussed in the meetings of the so-called Nuclear Commission on 6 th, 8 th 
and 10th May, 1946 , by the Human Rights Comr.ission at its first session in 
January and February 1947, and by the Economic and Social Council at its 
fourth session in February and March, 1947* 

Professor Cassin's reference in one of these meetings to the International 
Courts of Nuremberg and Tokyo, "trying men for crimes against humanity and 
not merely for breaking existing treaties and international conventions" 

(cf. Doc. III/94, section I, paragraph 2) seems rather to suggest a certain 
machinery for the protection of human rights. At one of the meetings of the 
Economic and Social Council, the French representative, Pierre Mendes, pointed 
out that no convention existed for the protection of the civilian population 
in war time. He proposed that this omission might be studied by the Committee 
entrusted with the task of formulating a preliminary draft International Bill 
of Rights. This proposal obviously assumes that the Bill of Rights will not 
merely deal with the rights of subjects with which the State must not 
interfere, (cf. above, I). 

A 3 far as the United Kingdom draft allows any conclusion to be drawn as 
to the final Bill of Rights, it seems that the human rights of members of the 


armed forces and civilian subjects of one belligerent, whioh have to be 
respected by the other, will not be covered by this Bill. 

(b) Tho United Kingdom draft leaves it in the first instance to the 
contracting parties to protect the human rights of persons within their 
jurisdiction (Article 2 of the Draft International Bill of Human Rights); 
and fulfilment of this international obligation is supervised by tho 
United Nations (Articlos 3 and 4 of the Draft Bill), which may apply the 
sanctions of Articles 6 and 7 of the Draft Bill. 

Tho Resolution on Genocide which deals with the most excessive violations 
of human rights, particularly with those of minorities rights, goes one step 
further, Ihe Member States arc invited to enact the legislation necessary for 
the prevention of tho violations of human rights relevant in this connection. 

A State complios with this resolution, however, only if violations of human 
rights falling under the heading of Genocide, are punishable under its 
criminal law. 

Machinery such as that proposed by the United Kingdom Draft and the 
resolution on Genocide ought to bo an advance in the protection of the 
individual against the misuse of power by his own national authorities. 

If intended as a protection against the excesses of a belligerent - compared 
with the Agreement and the Charter of the Nuremberg Tribunal - it would appear 
a retrograde step. (cf. Doc. III/85, page 7). 

(c) The collection of information on the Nuremberg, Tokyo and other 
trials of war criminals and quislings, was suggested in the discussions of 
the Nuclear Commission on the International Bill of Rights. The Resolution 
of the Economic and Social Council (quoted in Doc. III/92, suction I), which 
forms the basis of the work requested from tho United Nations War Crimes 
Concussion considers this collection not merely as documentation for the 
task to be performed by the Concussion on Human Rights in connection with the 
International Bill of Rights, but as documentation for the entire work of 
the Coixiission. It is obvious, therefore, that the collection has to take 
into account both groups of human rights, those mentioned under I and those 
dealt with under II of this paper. In both groups of rights, tho same values 
are involved. They are, however, assorted in different directions. It will 
hardly be relevant for tho work of the United Nations War Crimes Commission 
whether all these rights are treated in an International Bill of Rights or 

a part of them (those mentioned under II) in conventions supplementing the 
laws of war. 
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UNITED NATIONS WAR CRIMES COMMISSION 


HUMAN RIGHTS REPORT: PREPAlOiTORY PAPERS 


nnT.T.F.ryrrnN and PUBLICATION 
OF INFORMATION CONCERNING HUMAN RIGHTS 
ARISING roCM TRIALS OF WAR CRIMINALS ETC . 
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Notea by Dr. R, Zlvkovid 


This paper is intended to discuss only oertain 
points in regard to the Report to be prepared on 
the Violation of Human Rights, Some of tham have 
already been treated by other members of the Legal 
Staff or else discussed at their meetings. Some 
seem to be self-evident and to be a matter of comnon 
agreement between all those concerned. However, they 
are exposed here in a particular context which might 
contribute to enhance their importance. 


THE METHOD 

1. The Report to be submitted to the Human Rights Conmission of the 
United Nations is to show the extent to which Human Rights violated during 
tho last war were protected in contemporary international and municipal law. 
This is to include information on tho existing lacunae . viiich is of particular 
interest to the Human Rights Cotamission in view of it3 task to draw up a 
Bill of Human Rights for the future, and will bo of interest as well to the 
Division of the Development nnd Codification of International Law and to the 
Committee on the Progressive Development of International Law and its 
Codification, in view of their general task to advise on steps required to 
secure a progressive development of international law. 

The Comnission’s Report is therefore to be an account of both aspects 
of the problem? which Human Rights are clearly protected in the existing 
legal systems and vhich ore not. 

2, To do this the primary requirement is to delimitate Human Rights 
which enjoyed protection through judicial action from those which did not. 

This analysis will thus result in a dual "cataloguo" of Hunan Rights. 

Strictly speaking, the only correct method in achieving such a result 
would be to perform research through inductive study. However, in view of 
the size of the relevant material and of the comparatively limited time at 
the Commission’s disposal to submit its Report, it is clear that had the 
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inductive method to be applied exclusively it would require years and 
not months or weeks of research. 

Therefore, inductive method is bound to be combined with deductive 
method, so that both will have to be applied concurrently and alternatively. 

3« In this connection tho starting point for the research work to 
be done is to draw up a list of Human Rights known to enjoy recognition 
and protection in the legal systems of the world and in International Law 
in particular. 

A valuable help in doing so will be found, inter alia , in the articles 
published in the Annals of the American Academy of Political and Social 
Science . January 1946, and in Professor H. Lautorpacht’s study An 
International Bill of the Rights of Man. New York, 1945. 

On the other hand, guides at present available 03 to the intentions 
of and scope envisaged by the Governments in the drafting of an International 
Bill of Rights is provided by the United Kingdom Draft of an International 
Bill of Human Rights (HJ.1, Stationery Office, June 1947) submitted to the 
Drafting Committee of the Commission on Human Rights; and by the Draft 
Outline of a Bill of Rights , a 408 page document prepared by the Secretariat 
of the United Nations fdr the Drafting Coixiittee on the International Bill 
of Rights and in process of discussion by the Committee since June 9th, 1947* 

(Por general information and Text of the Draft Outline, see United Nations 
Weekly Bulletin, Vol. 2, No, 23, June 17th, 1947). 

A classification of Human Rights for the purpose of the Report is 
submitted below, paragraph 7. 

4, The next step is to establish in the light of the jurisprudence so 
far developed in connection with the trials of war criminals, traitors and 
quislings, which Rights contained in the above list were involved, and 
what action wa3, or failed to be, undertaken in dealing with them. 

The research work in this particular respect will be greatly 
facilitated by the initial criteria acquired v/ith the drawing up of the 
iist suggested in paragraph 3* ' w 


THE SUBSTANCE 

5. The question of the violations and protection of Human Rights 
in time of war being the very substance of the Commission's Report, it 
appears that for a large number of Human Rights it will be shown that they 
enjoyed only a restricted protection as compared with Hunan Rights in 
time of peace. The proposed provision in Article 4 of the United Kingdom 
Draft of an International Bill of Human Rights i3, in this connection, a 
recognition of an existing state of affairs, and not only a new rule 
recommended for the future body of International Law. Here the position, 
legally speaking, i3 in every respect similar to the one relating to the 
Habeas Corpus Suspension Acts in times of emergency, which have always been 
a matter of difficulty both from the political and legal points of View. 

To establish correctly tho degree to which each of such Human Rights 
enjoyed only restricted protection as compared with the same Rights in time 
of peace, is one of the most delicate and responsible questions in our 
undertaking, and constant core will have to be exercised in this respect. 
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Finally, one will have to take into account restrictions recognised 
in tine of peace in special natters or circumstances, such as those 
mentioned in article 4 (3), of the United Kingdom Draft. Here the 
restrictions will appear to bo normal and not exceptional, as those in 
tine of war. They will appear as a part of the practice of most 
°i v ilised and advanced nations, and as illustrative of modern standards where 
there is no freedom in the absolute sense, however firm and wide be the 
scope of individual freedoms. 

6 , With the latest development of International Law in the field of 
the punishment of war criminals, the most conspicuous feature is the 
definite recognition of the criminal naturo of aggressive war, as expressed 
in the Charter and in the Judgment of the International Military Tribunal 
in Nuremberg. 

In view of this development it could be argued idiat any policy aiming 
at maintaining the hitherto existing provisions concerning violations of 
customs and laws of war within the general framework of International Law, 
and consequently ary efforts furnished with a view to perfecting the rules 
regarding the conduct of war once it has started, vwuld be inconsistent 
with the principle that from now on war itself is a crime, 30 that all 
acts committed by the aggressor in time of war are criminal in so. Under 
this argument to continue providing for the punishment of such violations, 
it would mean regulating legally a situation which has become utterly 
illegal and which entails penal retribution for the aggression as such 
with all its component elements. 

Such an argument could be used with particular reference to the 
indictment presented to the Far Eastern International Military Tribunal. 
Unlike the indictment submitted to the Nuremberg Tribunal, the Far Eastern 
indictment contains express counts (exposed in Group Two, Counts 37 to 52) 
charging the accused individually for the "Murder" of every Allied soldier 
in the field during the war in the Far East, and of every civilian killed 
in connection with the military operations of the aggressors (see Count 37 
paragraph }), This charge is expressly and directly based upon the 
initial criminality of the aggressions u/idertaken by Japan, Should the 
Far Eastern International Military Tribunal admit this charge and pronounce 
.ontorices upon it, this could provide a good ground for the argument, which 
could in turn shatter the logical structure of International Law insofar 03 
it retains rules regarding the conduct of war. 

Consequently, it could also be tu^gued that a Report on the violations 
of Hunan Rights by means of the commission of war crimes and* crimes against 
humanity would be of no real value, and that the work of the departments 
concerned of the Secretariat of the United Nations would be a waste of time. 

However, the contradiction which coul 1 be raioed by the above argument 
is only apparent, at least for the time being. 

First of all, the Far Eastern Tribunal has not yet pronounced its 
judgment and it is not at all certain that it will admit the relevant 
yart of the indictment submitted to it. 

Secondly, so far-reaching a course did not tnk» place before the 
Nuremberg Tribunal. There is no trace of such consequences either in 
the Charter or in the Indictment or in the Judgment. 

Thirdly, from the viewpoint of legal logic and methodology, there 
would be no inc insistency in resuming to regulate the conduct of war in 
opite of the fact that the criminal nature of aggressive war as such is 
definitely acquired in International Lav/. It is common place to 
recognise that to outlaw war is one thing, and to prevent it from occurring 
is another. Therefore, once war has broken out there i3 bound to be a 
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further, rjore detailed development of the mater rule that it is criminal 
altogether. The aeries of acts which form on integral part of warlike 
activity, taken aa a whole, will have still to be treated individuallyt 
for instance, in regard to the personal ponal liability of its perpetrators 
as distinct from the individuals guilty of launching the aggression itself, 
or with respect to the rules to be self-imposed by the parties waging 
defensive war. 

Nevertheless, this veiy broad aspect of the question is important, 
and it should be accounted for in the Commission's Report. 

7. The Report will deal with Hunan Rights insofar as they wore 
violated by the corxiiasion of war crimes and crimes against humanity. 

In this connection it can bo said that, in the light of the proceedings 
of this Commission and of the jurisprudence so far dovolopod, all Crimea 
against Humanity , particularly as defined in Article 6(c) of the Nuremberg 
Charter, ore violations of Hunan Rights, but not all violations of these 
Rights are crimes against humanity. This was rightly hinted at in 
Doo, C. 259, page 4, paragraph 4, where it is said that "restrictions 
of freedom of expression, freedom of the press and freedom of information... 
ore in time of war neither prohibited nor punishable," 

On the other hand, it is not controversial that all war crimes 
represent at the same tine violations of essential Human Rights, and it 
will not be contested that all violations of Hunan Rights are not 
necessarily war crimes. 

Therefore, in the process of classifying Human Rights falling within 
the scope of the Comission's Report, it will be necessary to make a 
threefold classifications 


(1) Human Rights violated and effectively protected in the existing 
legal systems of Municipal and International Law, 

(2) Human Rights violated and not clearly, adequately or in any 
way protected in the said systems. (Compare with Section IX, 
paragraph (a), (b) and (c), Doc. C. 259). 

(3) Violations of Human Rights not representing war crimes or 
crimes against humanity. 

Within each of these groups there will be needed a sub-classification 
under a single standard to be agreed upon and developed by the authors of 
the Report. 

8. Finally, there is the question of terminology . 

It is of the utmost importance that a unified technical terminology 
should be adopted and observed by all concerned throughout the Report. 

Confusion or doubts arising out of a diversified terminology, using 
different terns to describe the same concepts, are known to all theorists 
not only in the field of law, but also in other fields of human thought 
(philosophy, sociology, economics, etc.). 

In the field of Human Rights there has already appeared an undesirable 
flux of terms. So, for instance, terms such 03 "freedom of expression" 
and "freedom of speech" on the one hand, and "freedom of opinion" and 
"freedom of information" on the other, are used one for the other in a 
number of documents (See for instance, Statement of Essential Human Rights . 
Articles 2 and 3, in Annals of the American Academy of Political and Social 
Science , p. 19). Such a course should be avoided in the Comission's 
Report. 
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UNITED NATIONS WAR CRIriES COMMISSION 


HUiAN RIGHTS REPORT: PREPARATORY RAIERS 


Notes on the draft outline of an International 
Bill of Human Rights prepared by the Secretariat 
of the United Nations for the Commission on 
Human Rights with an account on the activities 
of the United Nations on the subject of Human 
Rights. 


By Dr, R. Zivkovid 


INTRODUCTION 


On June 9th, 1947, the Drafting Comnittee on the International Bill 
of Rights, which is an organ of the Commission on Human Rights of the 
Economio and Social Council of the United Nations, was convened at Lake 
Success to examine a preliminary draft of a Bill on human rights* 

Tho text of the draft is to be found in the Unitod Nations Weekly 
Bulletin, Vol* 2, No. 23, 17th June, 1947, p. 642 - 643. 

The examination of the draft by the Drafting Committee represents 
the first stage in the elaborate procedure set forth by the General 
Assembly and the Economic and Social Council with a view to hating a 
Bill of Rights submitted for adoption to the United Nations at tho third 
regular session of the General assembly (l9i*8).W 

With regard to the Report to be presented by the United Nations War 
Crimes Commission to the Commission on Human Rights on the subject of 
information concerning human rights arising from trials of war criminals* 
quislings and traitors, and in particular from the Nuremberg and Tokyo 
trials, and with special reference to the scheme suggested in the Report 
submitted by Committee III to the Cmmission regarding the scope and the 
method to be applied in the drafting of the Report to be lodged with the 
Conuission on Human Rights (Doc. C. 259(1), 18th June, 1947), the draft 
prepared by the United Nations Secretariat is of particular interest to 
this Commission. 

A short analysis of the draft is therefore submitted to the members 
for information, preceded by an account of the activities of the United 
Nations which led to the present stage. This account is in part additional 
to the information already circulated by the Secretariat (Sec documents 
Id iso* Noe, 46 , 69 , 88 and 89;; Does. III/85, IH/88 and III/54), and it ie 
presented in some detail in order to convey a clearer pictur . of the general 
framework in which the Commission's Report is to be drawn up and considered 
by the United Nations. 


(1) Originally it was intended to submit a Draft Bill to the second 
regular session ( 1947 ), but this has proved to be impracticable, 



ACTIVITIES OF THE UNITED NATIONS 


ON THE SUBJECT OF HUMAN RIGHTS 


I. Initial Stages 


The Nuclear Commission 

1. Pursuant to the provisions of the.Charter of the United Nations, 
particularly of Articles 1 (3) and 68 ,^' the Economic and Social Council 
resolved on 16th February, 1946, to establish a Nuclear Comonission on 
Human Rights. 

The Nuclear Commission met in New York from 29th April to 20th May, 

1946, and was composed of representatives of 9 nations} Belgium, China, o 

France, India, Norway, Peru, United States, Union of Soviet Socialist Republics 
and Yugoslavia. It discussed the questions of organisation and action 
to be undertaken for the implementation of the relevant provisions of the 
Charter, and on 21st May it submitted a repprt to the Economic and Social 
Council. (A Summary account on the Meetings of the Nuclear Commission 
has been circulated as Document III/94). 

The Permanent Commission 

2. This Report was considered by the Council at its second soss&on, 
held in New York in June - July, 1946. 

On 21st June, 1946, the Council passed a Resolution defining the 
functions and composition of the permanent Commission on Human Rights and 
deciding upon other related matters. It decided that the permanent 
Commission was to be composed of 18 members, each representing one of 
the Member Nations. 


Documentation 



3. A further decision was taken in regard to the sources of information 
required for the carrying out of the tasks of the Commission on Hunan Rights. 
The Economic and Social Council resolved: 


"The Secretary-General is requested to make arrangements for: 

(a) the compilation and publication of a year-book on law and 
usage relating to human rights, the first edition of whioh 
should include all declarations and bills on human rights 
now in force in the various countries; 

(b) the collection and publication of information on the activities 
concerning human rights of all organa of the United Nations; 

1 

(o) the collection and publication of information concerning human 
rights arising from trials of war criminals, quislings, and 
traitors, and in particular from the Nuremberg and Tokyo trials; 

(d) the preparation and publicatijn of a survey of the development 
of human rights; 


(1) 


The other relevant provisions are in Articles 35 , 56 , 62 and 76 of 
the Charter, 
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(o) the cElection and publication of plans and declarations 
on human rights by specialized agencies and non-govem- 
nental nati )nal and international organizati jns. H 

It is in regard to item (c) of this port of the Resolution that this 
Connission has undertaken to provide the information required by the 
Economic and Social Council and to submit the Report referred to above to 
the Commission on Human Rights. (For information on the relevant 
correspondence between the United Nations War Crimes Commission and the 
Secretariat of the United Nations, see document Miac. No. 88). 

Information Groups 

4. In the same Resolution, and with a view to perfecting the general 
machinery for dealing with human rights as a subject of permanent concern 
of the United Nations, the Economic and Social Council recommended the 
following* 

"Members of the United Nations are invited to consider the desirability 
of establishing information groups or local human rights coixiittees within 
their respective countries to collaborate with them in furthering the work 
of the Coixdssion on Hunan Rights," 

This invitation was forwarded to the Member Nations by the Secretary- 
General on 30th September, 1946. 

principle for transitional period 

5. Still in the some Resolution, the Economic and Sooial Council dealt 
with the important question of the treatment to be applied to human rights 
in international treaties concluded between the Member Governments in their 
mutual relations before an International Bill of Rights was adopted by 

the United Nations itself. 


To fill this gap the Resolution laid down the following ruling! 


f 



"Pending the adoption of an international bill of rights, the 
general principle shall be accepted that international treaties 
involving basic human rights, including to the fullest eoctent 
practicable treaties of peace, shall conform to the fundamental 
standards relative to such rights set forth in the Charter." 


This part of the Resolution was communicated to the Member Governments 
on 12th July, 1946, by the Acting Secretary-General of the United Nations, 
who expressed the hope that, when "negotiating the conclusion of treaties 
involving human rights.... the principle adopted by the Council....would be 
borne in mind" by the Governments concerned. 


The Resolution was observed and its principle implemented in the 
Peace treaties concluded ’with Italy (Art. 15), Rounania (Art. 3), 

Bulgaria (Art. 2), Hungary (Art. 2), and Finiand (Art. 6). The ex-enemy 
States undertook the obligation "to secure to all persons under their 
jurisdiction, without distinction 03 to race, sex, language or religion, 
the enjoyment of human rights and of the fundamental freedoms..." An 
additional provision was inserted in the Treaties v/ith Roumania and Hungary 
regarding the protection of the rights of the minorities existing in these 
two countries. 


Enforcement 

6* Aware of the necessity to make the provisions on human rights effective, 
the Economic and Social Council charged the Commission on Human Rights with 
the special task of studying and submitting suggestions on the question of 
enforcement. 
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This part of tho Ros^lution was as follows: 

"0onsidering that the purpose of the United Nations with rogard 
to the promotion and observance of human rights, as defined in 
the Charter of the United Nations, can only be fulfilled if 
provisions are made for the implementation of human rights and 
of an international bill of rights, the Council requests the 
Commission on Human Rights to submit at an early date suggestions 
regarding the ways and means for the effective implementation 
of human rights and fundamental freedoms, with a view to assisting 
the Economic and Social Council in working out arrangements for 
such implementation with other appropriate organs of the United 
Nations." 

Specialized Machinery 

7. Finally, the Economic and Social Council empowered the Commission on 
Human Rights to establish three sub-conmissions on specific human rights 
and defined their terras of reference. 

The three Sub-Corxiissions are: 

(a) The Sub-Commission on Freedom of Information and of the Press. 

(b) The Sub-Counission on Protection of Minorities. 

(c) Tho Sub-Commission on the Prevention of Discrimination on 

the grounds of race, sex, language or religion. 

The constitution of these three bodies was envisaged in addition 
to the previously formed Sub-Commission on the Status of Women , which iB 
an organ of the Econoioic and Social Council and which has subsequently 
been given the rank of a Coniaission. 

Of these, the Sub-Commission on tho Freedom of Information and of the 
Press, and the Commission on tho Status of Women hare had soveral meetings, 
and the othor two were oventually merged into a single "Sub-Cor.rdssion 
on Prevention of Discrimination and Protection of Minorities," .Its uombors 
were recently nominated by the Economic and Social Council. 


II. Development 


1, Resolutions of the General Assembly 


Human Rignis in general ' 

8 , During the first part of the first session of the General assembly, 
held in London in January - February, 1946, the Delegation of Panama had 
token the initiative regarding the formulation of a Bill of Hunan Rights. 

It submitted a Draft Declaration on Funda.iental Human Rights and Freedoms , 
which it had previously presented to the Son PVoncisco Conference on the 
oconaion of the signing of the Charter of the United Nations. Tho 
Panamanian Draft is identical to u "Statement of Essential Human Rights" 
prepared by the American Law Institute, and published in The i.annls of the 
itraerican ^cadogy of political and Social Science . January 194o, p. 13-26. 
This issue o£ The finals etc , is entirely dedicator to the question of 
human rights. In addition to that, it submitted a Draft Declaration on the 
R ights and Duties of States . 
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The General Assembly having referred both drafts to the Eoonomio 
and Social Counoil the Panamanian Government placed them once more on the 
agenda of tjie second part of the first session with a view to effecting 
immediate action upon them. In connection with this tho General Assembly 
passed unanimously a Resolution on 11th December, x946, deciding: 

(a) Definitely to transfer the Panamanian draft on human rights to 
the Eoonomio and Social Council for reference to the Cor,mission on Uucvxn 
Rights with a view to the Commission considering it in its preparation of 
an. international bill of rights. In doing so the General Assembly 
expressed tho hope that the question would be referred back to it for 
inclusion in the agenda of its second regular session ( 1947 ). 

This action was token in accord .with the recommendation previously 
made by the Nuclear Commission on Human Rights to the Economic and Social 
Council that a detailed examination of the Panamanian draft should be 
undertaken by the full Hunan Rights Commission. 

(b) To transfer the Panamanian Draft Declaration on the lights and 
Duties of 3tates to the Conaittee on the Regressive Development of 

• International Law and its Codification. This Corcmittee decided recently 
to recommend to the General Assembly to refer the draft for further studies 
to the International Law Commission (Regarding this Commission see document 
Misc. No. 98). 

t • | i 

Specific Human Rights 

9» Apart from setting in notion the machinery for dealing with human 
rights in general, the General Assembly adopted on the some d oy (11th 
December, 1946), a number of other Resolutions concerning more specific 
aspects of certain types or categories of human rights. 

Rights of Women : It reoonmended "that all Member States, which have not 
already done so, adopt measures necessary to fulfil the purposes and aims 
of the Charter .... by granting to women the 3ame political rights as to 
men.” 

« # • 

This Resolution was introduced by Denmark. 

♦ Subsequent to this intense activity in regard to the rights of wmen 
has been and is being shown by the Economic and Social Council and its 
Commission on the Status of Women, and terms of reference have been set 
forth for the participation of the latter in the working out of the 
International Bill of Human Rights. 

Genocide : As reported in document III/85, p. 5 - 7* the General Assembly 
dealt also with the Crime of Genocide and undertook action for the prevention 
and retribution of tfe violations human rights involved in the contussion 
of this crime: 

(a) It affirmed "that genocide was a crime under international law... 
for the commission of vhich principals and accomplices ... are 
punishable." 

(b) It invited "the Member States to enact the necessary legislation 
for the prevention and punishment of thi3 crime." 

(o} It recommended "that international co-operation be organized 

between States with a view to facilitating the speedy prevention 
and punishment" of genooide. 
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And finally, it requested "the Economic and Social Counoil to 
undertake the necessary studies with" a view to drawing up a 
draft convention on the crime of genocide N to be submitted to 
the second regular session of the General Assombly. 

* . k. 

i 

Resolution was introduced by the Governments of Cuba, India and 

§ 

As a consequence of this step, the Econouio and Social Council, upon 
decision taken at its fourth session held in New York in February - March, 
1947, requested the Secretary-General to submit a draft convention on the 
grime of genocide to its next session, due to storT"on"I$ih July, 1^7. 

Freedom of Information 

The General Assembly took action on the specific human "rights to 
freedom of information". 

In a Resolution adopted on 14 th December, 1946 , it deolored that ' 

"freedom of information was a fundamental human right and was a touchstone 
of all the freedoms to whioh the United Nations is consecrated," 

It authorized the holding of a Conference of all Members of the 
United Nations on Freedom of Information and instructed the Economic and 
Social Council to convene the Conference before the end of 1947, 

This Resolution was introduced by the Government of the Philippines, 

A draft provisional agenda for the Conference is to be submitted by 
the Sub-Commission on Freedom of Information and of the Press to the 
Economic and Social Council in July and to the Commission on Human Rights 
in August, 

Treatment of Indiana in South AiVica 

Finally, the General Assembly hod to deal with a concrete case — the 
first one of this kind - which arose out of a dispute between the Indian 
community in the Union of South Africa and the South African Government, 

Upon an application mode by the Indian Government on behalf of the 
South-African Indians, the General Assembly adopted a Resolution on 
8th December, 1946, whereby it ruled that: 

"The treatment of Indians in the Union should be in conformity with 
the internal obligations under the agreements concluded between the 
two Governments and the relevant provisions of the Charter," 

It requested the Indian and South-African Governments to report at the 
second regular session the measures adopted. 

The importance of this Resolution lies in that it set a precedent in 
regard to the direct jurisdiction of the General assembly in such matters. 

In his speech delivered on the first day of the first session of tho Human 
Rights Conuission the Assistant Secretary-Beneral for Social affairs, M, Henri 
Laugier said, in this connection: 

l 

"By a two-thirds majority the General assembly took 
jurisdiction in this case; it voted not to refer the 
question of jurisdiction to the International Court of 
Justice, The importance of that decision cannot be over¬ 
estimated . it is a precedent of fundamental 

significance in the field of international action," 


(*) 


This 

Panama. 
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2« Activities of the C ommission on Hunan Rights 
and of its Drafting Cor.nittee 

10. After completion of the Nuclear Commission*s task, the full and 
permanent Consnissibn on Hunan Rights was convened for its first session 
at Lake Success between 27th January and 10th February, 1947, (see Note in 
Doc. III/85, p. 2). 

The meetings were attended by 17 representatives of the following 
countries; Australia, Belgium, Byelorussian S.S.R., Chile, Ohlna, Egypt, 
France, India, Iran, Lebanon, Panama, Philippines, United Kingdom, 

United States of America,. Union of Soviet Socialist Republics,Uruguay 
and Yugoslavia, 

There were present as observers representatives of the International 
Labour Organization, the United Nations Educational Scientific and Cultural 
Organization, the American Federation of Labour, the World Federation of 
Trade Uni:ns and the International Co-operative Alliance, 

Mrs. E, Roosevelt (U.S.A) presided as Chairman. The Vice-Chairman 
was Mr. P. C. Chang (china) and the Rapporteur,Mr, C. Malik (Lebanon). 

One of the major items on the ogen-la was the consideration of the 
procedure to be followed in the drafting of a Bill of Human Rights, In 
this respect the Commission discussed the rights to bo included in the 
proposed Bill and the instructions to be given to the Droftii^ Committee. 

It decided that the Bill should be prepared os a Resolution to be submitted 
to the General assembly. 

As a result of these considerations the Commission presented a Report 
to the Economic and Social Council, and recoi.imended the method of drafting 
the Bill. The Report was considered by the Economic and Social Council 
at its fourth session, in March 1947. The Council appointed a "temporary 
sub-commission" for the preparation of a preliminary Draft, subsequently 
known as the "Drafting Committee" of the Human Rights Commission, 

On the some occasion the Economic and Social Council Jecidod upon the 
procedure for handling communications submitted to the United Nations 
concerning violations of human rights. 


11. The Drafting Committee of the Human Rights Commission, as reported in 
the beginning of this document, was convened on 9th Juno, 1947> and. started 
considering a draft outline prepared by the Secretariat of the United Nations 
upon its instructions and uhder its supervision. 


At the time of the writing of this document the Coixiittee is still in 
session and final resuxts of its deliberations will be communicated as soon 
os the information is available. 


III. The United Nations Secretariat's’ 
" Draft Outline of a Bill of Rights " 


A. Genoral Information 

12. The draft prepared for the Human Rights Cor-T.dssion by the Secretariat 
of the United Nations was drawn up with a view to enabling the Commission 
to prepare a "preliminary" draft under its terms of reference. Thorefore, 
as its title indicates, the present draft is only a first "outline" which 
is to serve as a starting point in the Coruisslon*3 yiprk. 










- 8 - 


% 


In regard to the instructions of the Economic and Social Council that 
the preliminary draft yihich is now to be written by the Humen Rights 
Commission be prepared on the basis of documentation supplied by the 
United Nations Secretariat (see above p,12, paragraph 3), the Draft Outline 
is supported by a working paper filling a 400 page volume which is described 
as "perhaps the most exhaustive documentation on the subject of human rights 
ever assembled" (United Nations Weekly Bulletin. Vol. 2,No. 23, 17th June. 
1947, p. 639). 

Although thiB volume has not yet been made available to this Connission, 
a summary account of its contents is provided in the above-quoted Weekly 
Bulletin, 

The documentation assembled includes the observations on what the Bill 
should contain, made by members of the Human Rights Couoission at its 
first session; five draft declarations and proposals submitted by the 
Governments of Chile, Cuba, India, Panama and the United States to the 
Commission; the principal provisions from the constitutions and other laws 
of a majority of 55 Member Nations; and a draft declaration submitted by 
the American Federation of Labour, 

The Draft Outline was written bearing in mind the necessity that the 
Bill Bhould be acceptable to all Member Nations and that it should be a 
reaffirmation of the most elementary rights. 

On the other hand, the Secretariat anticipates that the views of 
Governments will probably differ on some of the provisions of its Outline, 
and even that some articles, which were included only in order to oover the 
whole field of human rights, will not be adopted, and that others will 
probably be combined when agreement is reached on their substance. 

Finally, the Draft Outline makes no proposals whatover on the merits 
or desirability of any of the articles, and does not include rules of 
procedure such as those existing in the various national constitutions. 

It has limited itself to general principles. 

• i, 

The Preamble 

13, While the Draft Outline does not contain a preamble to the Bill, 
this being left to the Drafting Con ittee to decide upon, the United Nations 
Secretariat makes suggestions on the content of the i>reamblo, It suggests 
that reference be made to the "four freedoms" (apparently as formulated by 
the late President Roosevelt), to the provisions of the Charter relating 
to human rights, and that it should set forth the following principles: 

1, There can be no peace unless human rights and freedoms are 
respected. 

2, Man docs not have rights only; he owe3 duties to the society 
of which he forms a part, 

3, Mon is a citizen both of his 3tate and of the world. 

4, There can be no human freedoms or dignity unless war, and the 
threat of war, is abolished. 

These suggested four principles are noticeably infused into the various 
provisions of the Draft Outline, 
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The Division of the Draft Outline 

14* The United Nations Secretariat did not attempt to divide its 
Draft Outline into component parts "because it wished to avoid suggesting 
any philosophical concept". Therefore, there are no chapters or sections, 
and no headings preceding groups of articles, 

Howevor, from the discussions that took place between Members of the 
Hunan Rights Comission, it appears that unanimous agreement was reached 
as to the following distinction or grouping of hunan rights: 

(1) Rights relating to personal freedom. 

(2) Rights relating to social security. 

(3) Rights relating to equality. 

Accordingly, these were the general categories within which the various 
articles were grouped, and,, apart from two preliminary articles and two final 
dispositions of a general character, the articles were arranged in the 
following order (though not named in the Outline): 

(1) "Liberties" (.o-t. 3 to 34). 

.(2) "Social Rights" (.o-t. 35 to 44). 

(3) "Equality" (.o*t. 45 and 46). 


B. The Content of the "Draft Outline" 


Main characteristics 

15* One of the main features of the Outline is that in a number of cases 
it provides for "duties" as a corrolary to the "rights" and "freedoms" 
which represent its main body. 

» Another feature is that in addition to the rights and duties of the 

individual it introduces a number of rights and duties of the State, insofar 
as they have a bearing on the rights and duties of the individual. The 
rights and duties of States in their mutual relations to each other, i.e, as 
subjects of international relations and International Law, are left out and, 
os referred to above page 15,paragrnph 8, are to be considered separately 
by the International Law Commission in connection with the Draft Declaration 
on Rights and Duties of States submitted by the Government of Pannoa. 

15, The.Outline is constructed with a view to making the Bill an 
exhaustive instrument, providing expressly for and covering all the essential 
human rights. On the other hand, it stands for the protection of the 
individual in his dual capacity as member of a nation (State) and as member 
of the international community (United Nations). ijvl finally, itD focus 
is centered at the protection of human rights within a process of peaceful 
development of mankind, undisturbed by the occurence of war. 

Consequently, the following characteristics in the Outline can be 
pointed out: 

(a) It reaffirms certain rights which, though enjoying recognition 

in the constitutional systems of a great number of nations, often 
do not form part of written lav/. Such is, for instance, the ca30 
with the right to life (..rt. 3)» the right to possess a legal 
personality (^jot. 12) and the right to contract narrigge (Art, 13). 
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(b) Certain rights which have no place in national systems hsra 

been included, such as the right to possess a nationality (Art, 32). 

, • 

(c) There is no reference to the state of war, and consequently to 
the fate of human rights in time of war, and no information 

is as yet at hand as to whether and how this question is to be 
treated by the United Nations. 

e 

The Rights and Duties 


16, No attempt is made here to give a full analysis of the provisions 
dealing with the various human rights included in the Outline, 3 ince this 
would serve no useful purpose for the United Nations War Crimes Qotxdssion. 
The analysis is limited to a brief review of the human rights concerned, 
set in the sane order as they are arranged in the Outline, Headings and 
terms indicating human rights under particular names are inserted only for 
the convenience of the reader, and do not represent in any way a systematic 
classification of the human rights considered. 

Two preliminary provisions (Articles 1 and 2 ) 



17* The Outline opens with two Articles of a general nature,one dealing 
with the questions of "loyalty" or allegionoe (Art. 1) and the other with 
that of the general limitations of human rights (Art, 2). 


Dual loyalty or allegiance 


Article 1 provides that every individual "owes a duty of loyalty to his 
State and to the (international society) United Nations." This is an 
entirely novel rule which infringes the traditional concept of national 
sovereignty and the principle of undivided allegiance to one State. 


The rule is developed by the pronouncement of everybody's duty "to 
aocept his just 3harc of responsibility for the performance of such social 
duties and his share of such common sacrifices as may contribute to the 
common good." In the context the "common good" is to be understood as 
representing concurrently or alternatively the national and the international 
interest. 

Limitations of rights 

Article 2 sets out the principle of a threefold limitation of the 
exercise of human rights. The exeroise of everyone's right is limited by* 


! 1) The rights of others. 

2) The just requiraoents of the State. 

3) The just requirements of the United Nations. 

The first two ore on affirmation of the already existing stato of affairs, 
and the last one is the logical development of the principle of dual loyalty. 

Rights relating to personal freedom ("Liberties") (Art. 3-34) 

18. These are as follows: 

(1) The right to life (Art. 3), which can be denied only to persons 
lawfully convicted of some crime to which the death penalty is 
attached. 

(2) The right to physical integrity (Art. 4), whereby no one shall be 
subjected to torture or to any unusual punishment or indignity. 










(3) The right to personal liberty (Art. 5), 'which is developed in 
the following specific aspects: 

(a) The right to freedom from arbitrary detention (Art. 6) 
save as a consequence of a fair trial or pending trial. 

(b) The right to freedofu from arbitrary arrest (Art. 7), 
comprising the rule of Habeas Corpus . 

(o) The right to freedom from slavery and compulsory work 
(Art. 8). The exceptions are: the performance of a 
public service equally incumbent upon all (such as the 
military service); and the servitude imposed as part 
of a judicial sentence. 

This Article contains the general principle that 
the "right to a livelihood is conditioned by the duty 
to work". 

(d) The right to liberty of movement and free choice of 
residence (Art. 9). is"limited only by the restrictions 
concerning the "interest of national welfare or security." 

(e) The right of emigration and expatriation (Art. 10), 

is protected insofar as it must not "be denied", which 
in connection with the preceding Article leaves freedom 
to the States to impose conditions for its exercise, 

(f) The right to freedom from wrongful interference (Art. 11) 
covers the field of 1 arbitrary searches ^ or seizures; 

of unreasonable intereference with (one’s)person, home, 
family relations, reputation, privacy, activities or 
personal property; and of the secrecy of correspondence. 

(The United Nations Secretariat indicates that 
the human rights enumerated in this sub-para (3) 
are related to the "liberty of the individual"). 

(4) The right to a legal personality (Art. 12), the exercise of which 
can be limited only for reasons based on age or mental condition, 
or as a punishment for a criminal offence. 


(5) The right to contract marriage (Art. 13). 

(6) The right to freedom of conscience and belief (A rt. 14). 
comprising religious worship. 

(7) The right to freedom of opinion (Art, 15), which is defined as the 
right to "form, hold, receive and impart opinions". 

(8) The right to freedom of information (Art, 16), implying "free and 
equoj. access to information, both within and beyond the borders 

of States." 

(9) The right to freedom of speech and of expression (Art. 17), 
is subject only to the lav/a governing slander and libel, and 
gives the right to "reasonable access to all channels of 
communication". Censorship-is treated as prohibited altogether. 

(10) The duty to present information (Art. 18) and news "in a fair and 
impartial manner", is introduced as a corrollary to the right in 
the preceding paragraph. 
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(11) The right to freedom of assembly (Art, 19), is limited to 
'•peaceful" assemblies, 

0 

(12) The right to fora; as s ociations (,o*t, 20) is recognized for 
purposes not inconsistent with thu International Bill of 
Rights. 

(13) The right to establish educational institutions (Art. 2ft) 
in conformity with conditions laid down by the law 

(For the rights enumerated from (6) to (13) the 
United Nations Secretariat indicates that they 
comprise so-called "Public liberties"), 

(14) The right to own personal property (Art. 22), This article 
is probably the most illustrative of considerations that had 
to be given to changes in the structure of human rights in 
the past decades. 

The Article is meant to meet the rise of States where 
there is limited or no right to own neons of production. 
Therefore, the accent i3 put on "personal" property, this 
form of ownership being the only undisputed one in the 
various existing systems. 

The right to own "private" property in general is left 
to national legislation, as well as the regulation of the 
acquisition and use of that property. 

However, the principle is set out for a ".just compensation" 
for any deprivation of private property. 

(35) The right to freedom from artitrory taxation (Art. 23) 

is defined as the right to be free from paying taxes or be 
subjected to public charges,"which have not been imposed 
by law." 

(16) The right to private vocations and professions (Art. 24) 
consists in the ri$it to possess "equal opportunity of 
access" to any profession not having a public character. 

(17) The right to do ev erything that is not prohibited by law 
(Art. 25) is introduced as a general principle* 

(18) The right to fair trial (Art. 26), , This right comprises the 

classical principle of the n:n-retroactivity of penal law, 
both a 3 regards crime and punishment (Nullum crimen . nulla 
poene sine lege ); and the right to full public hearing 
before a court of lav/, in conformity with the law, 

(19) The right to_jpo tition ind ependent and impartial tribunals 
(Art. 27, paragraph 1 ) lor the determination of rights and 
duties existing under the law. 

(20) The right to bo represent ed by Counsel (Art. 27, paragraph 2) 

(21) The right to petition the State or the United Nations (art. 28) 
either individually or in association with others, for redress 
of grievances. 

The right to submit such petitions to the United Nations 
is of tho utmost importance first as it implies the right 
of the individual 'c ;eek protection against acts of his own 
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State, and secondly a3 it subjects the sovereignty of the 
individual States to the authority of the United Nations* 

As reported above, page 3.4,paragraph 6, the Human Rights 
Commission has been charged with submitting suggestions 
regarding the procedure and the machinery to deal with such 
petitions in the future. 

(22) The right to resist oppression and tyranny (Art, 29) cither 
individually or with others. 

This Article consecrates by implication the famous "right •• 
to revolution" advocated by political philosophers of the 16th 
century. 

The United Nations Secretariat indicates 
that the rights enumerated from ( 19 ) to (21) 
arc related to "remedies". 

(23) - The right to take effective part in the government of tho State 

(Art. 30), Valero the accent is on "effective". In addition to 
this the Article imposes a duty upon the State to "conform to 
the wishes of the people 03 manifested by democratic elections" 
and to hold "periodic, free and fair" elections. 

(24) The right to public functions in the State (Art, 31) which is 
defined os the right to '‘equal opportunity of access" to all 
public functions. This right i3 guaranteed by the duty imposed 
upon the State to make appointments by "competitive examination". 

(25) The right to nationality (Art. 32), The main subject of this 
Article is to make it impossible for an individual to become 
stateless. • To this effect the .jrticles 

. (1) Sots out the territorial principle, whereby the 

nationality of the State of birth is acquired, and 
gives right to option for the nationality by descent 
(personal status) on attaining majority. 

(2) Does not recognise the los3 of nationality if 
new nationality i3 not concurrently acquired, 

(3) Gives the right to renunciation of nationality upon 
acquisition of new nationality. 

(26) The right to freedom from arbitrary expulsion (^rt.33)» whereby 
no alien legally admitted by a State may be expelled otherwise 
than by judicial act "an a pun: : shment for offenses laid down 
by law as warranting expulsion", 

(27) The right to grant asylum (Art. 34) to political refugees is 
given to the State. 


Rights relating to social secur ity ("Socia l Rights") Certs. 35-44) 

19. The field oovored is the followings 

(28) The right to medical core (ijrt. 35) entails the duty upon the 
State to "promote public health and safety". 
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The right to education (Art. }6) entails likewise a number of 
duties upon the State» the duty to assume primary education; 
the duty to promote facilities for higher education; and the 
duty to apply equal treatment "without distinction as to the 
race, sex, language, religion, class or wealth" to persons 
entitled to benefit from higher education. 

The right to perform socially useful work (Art. 37) is treeted 
at the same time os a duty of every individual. 

The right to good working conditions (Art, 38) oovers the field 
o£ working hours, sanitary conditions, technical safety, eto. 

The right to equitable share of national income (Art. 39) is 
defined as the right of the individual to "such equitable share 
as the need for his work and the increment it makes to the 
common welfare may justify". This Article covers the field of 
minimum wages. 

The right to public help (Art, 40) "as may be necessary to make 
it possible" for the individual "to support his family". 

The right to social' socurity (Ar t. 41) is envisaged in the widest 
sense, and is guaranteed by Imposing the duty upon the State to 
"maintain effective arrangements for the prevention of unemployment 
and for insurance against unemployment, accident, disability, 
sickness, old age, and other involuntary or undeserved loss of 
livelihood", 

T he right to good food and housing (Art. 42) and to live in 
pleasant and healthy surroundings. 

The right to fair rest and leisure (^rt, 43)» 

The right to participate in the cultural life (Art. 44 ) of the 
community, to enjoy the arts and to share in the benefits of 
science. 


its relatir 


- 46) 


20. (38) The right to equality (Art. 45) is treated in two main aspects* 

there shall be no discrimination whatsoever because of race, 
sex, language, religion or political creed; there shall be 
full equality before the law in the enjoyment of the rights 
covered by the International Bill of Rights. 

(39) Tbf rights of minorities (Art. 46 ). This Artiole covers 

equally ethnic, linguistic and religious minorities and provides 
for their right to establish and maintain their schools, cultural 
and religious instituti j:is, and to use their own language before 
the courts,all the authorities and organs of the State, and in 
the press and public assemblies. 

Pinal dispositions (Art. 47 - 48) 

21. In the final Articles, the outline deals with the question of observance 
and enforcement of the future Bill of Rights. 


I 


t 
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Observance and Enforcement 

Article 47 provides that "it is the duty of each Member State to 
respect and protect the rights enunciated in the Bill of Rights" and that 
"the State shall, when necessary, co-operate with other States to that 
end". 

Article 46 lays down the principle that "the provisions of the inter* 
national Bill of Rights shall be deemed fundamental principles of 
international law and of the nati mal law of each of the member States of 
the United Nations, Their observance is therefore a matter of international 
concern and it shall be within the jurisdiction of the United Nations to discuss 
ary violation thereof". 

Thus, under the combined teri.io of Art, 47, first sentence, and of 
Article 48, first sentence, there i.s to be introduced a definite subjection 
of national to international law; 

(a) The duty of each Member State to "respect and protect" rights 
contained in the Fil'l is to derive from the Bill itself, 

(b) The provisions are to be deemed fundamental principles of the 
national lav/ again in virtue of the Bill itself. 

This is to create a relationship between national end international 
law in this field similar to the one existing between constitutional and 
ordinary laws within the borders of every State, 

On the other hand, under the terms of the last parts of both Articles, 
there is to be introduced a twofold international action for the observance 
and'protection of humor, rights: 

(a) A "horizontal" action undertaken by the States as equal partners 
(Art. 47). 

(b) A "vertical" action on the part of the United Nations as the 
supreme authority in cases of violation of human rights by any 
State, (iiTt, 43.) 

The latter is envisaged only in the form of a "discussion" by the 
United Nations, but thi3 clearly opens the door to any further action 
under the general terms of the Charter, 


IV. _CONCLuDIffi_ I. OTES 

22, When opening it3 present session, the Drafting Comaittee of the 
Human Rights Commission decidcu to consider simultaneously a Draft submitted 
by the United Kingdom, An ■ nnlyais of this Draft is to be found in Doc, 
III/98 prepared by Dr. Moyr-Harting. 

Two differences should be noted, inter alia, between the United Nations 
Secretariat’s Draft Outline and the United Kingdom Draft: 

(a) The United Kingdom Draft does not provide for “social rights". 

The United Kingdom Government are of the opinion that these rights 
"cannot by their nutoro be defined in the ford of legal obligations 
for States in an instrument such as the International Bill of 
Rights", and they huve suggested "international co-operation" 
as the proper course in protecting social rights. 

For this reason, the United Kingdom Government have included their 
proposal concerning social rights in a separate draft Resolution 


v 






to be adopted by the General Assembly (Art. Ill), which is intended 
to serve as a covering instrument for the adoption of the Bill. 

(b) The United Nations Draft Outline does not provide for a restricted 
protection of human rights in time of war and in certain oases in 
time of peace, as proposed in Art, 4 of the United Kingdom Draft. 

23. Up to 24th June, 1947, the Drafting Committee made a preliminary 
review of Articles to be included in the Bill, and considered a report on 
the preamble. It discussed a draft submitted by France and decided to 
prepare a shortened Draft Bill and to select for insertion in a Draft 
Convention those Articles on which general agreement of Goverments might 
be reachedj it also decided that the United Kingdom draft covering the 
implementation of human rights should, as amended during the debates, form 
the subject of an additonal and separate Annex to its report to the Human 
Rights Commission, Finally, it began discussion on that report. 

The Committee is composed of representatives of eight countries* 

Australia, Chile, China, France, I^bunon, Union of Soviet Socialist 
Republics, United Kingdom and United States of American. Its Chairman is 
Mrs. E. Rooselvelt. 

. /- 

24. When the Committee's draft is ready, it will first be submitted to 

the next session of the Human Rights Commission, due to start on 23th august, 
1947 in Geneva. It will then be presented to all Member States for their 
observations and proposals, which will in turn serve os a basis for a re-draft, 
if necessary, by the Drafting Committee. The re-draft will be referred 

back to the Human Rights Commission for final consideration. 

* \ 

It is only then that the Economic and Social Council will consider to 
undertake the final steps, i.c. to recommend to the General Assembly the 
adoption of an International Dill of Human Rights. 
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On page 4* paragraph 8, the last sentence should reed} 

"In addition to that, the delegation of Panama 
submitted a Draft Declaration on the Rights and 
Duties of States 4 , ' 


On page 9, paragraph 15, second sub-paragraph, the 
reference mode in the sixth line should read: 

as referred to above page 5# paragraph 8(b) •,. • 


On page 9# Section B,, the third paragraph indicated 
under number 15 should bear numbor 16, All sub so quart 
numbered paragraphs should be corrected accordingly. 
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July 18th, 1947. 




UNITED NATIONS WAR CRIMES COMMISSION 



• 

HUMAN RIGHTS REPORT: PREPARATORY PAPERS. 




Draft Report of the Drafting Coranittoe of the 




Corrals sion on Hunan Rights. 




As a result of the recorraondations made by the Conrad salon on Hxwm 
Rights, the Economic and Social Council decided at its First Session in 

March 1947 that a Drafting Committee should meet prior to tto Second 

So a si on of the C amission in order to prepare a preliminary draft of the 
International Bill of Rights, 

•• 


J 

The Drafting Caraittco held its first session during the period of 

9th - 24th Juno 1947* The Draft Report of this Ccr.'nlttoe to the Commission 
on Human Rights has now beon distributed. It givos information on the 
prosent state of the work concerning the preparation cf an International 

Bill of Rights. 




The Draft Report is circulated for tlia information of members of 

CcmittBe III. The figuros in the text refer to quotations cf the 
relevant OccEdssion documents shown at the end of tide paper. 

I* 



I. 

Introduction. 



* , 

This chapter gives a list of the representatives present, the 
cpociolisod agencies represented and the consultants taking part in the 
mooting of the Drafting Ccnraittee, as well as of the officers of the 

Drafting Cccnittne, etc. 

• 


o 

• • t 

CHAPTER II 







• 

H, The Drafting Committee reviewed its terms of reference ns containod 

in the latter of the Chairman of the Commission on Hunan Rights of 24 March 

1947 (dooument 1/383) to the President of the Economic and Social Council, 
and approved by dooision of the Council of 28 March 1947 (document 

It noted in particular that its function in this session was to prepare, 
on the basis of documentation supplied by the Secretariat, a preliminary 
draft of an International Bill of Hunan Righto. 

« 


9 

12, In this preparation, tho Drafting Committee started with two basic 

docuaonts, (a) a Draft Outline of an International Bill of Rights prepared 
by the Secretariat (documents l/CN.i/AC,l/3 and l/CN.y'AC.3/3Add,l),' 1 ' 
constituting Annex A of this Report, and (b) a draft Bill of Ittghts proposed 
by the United Kingdom (document l/CN. h/'AC* V^-), constituting Annex B 

of this Report. These two dooument were oarofully gone over and ocopared, 
together with certain United States proposals for the rewording of some 
items appearing in the Secretariat outline (document l/CNand 

Revo. 1 and 2), constituting Annex C of this Report. 

* 


(1) 

The Secretariat's draft outline of a Bill cf Rights has been analysed 
in Doo. IIl/lOO , section III? 



I (2) 

1 

j 

The United Kingdom Draft has beon cemented upon in Doo* 331/98# 

Section I. 

• 









2 . 


13* Concerning the form which the preliminary draft might take, two views % 
wore put forward* In the opinion of scmo Representatives it waa necessary 
that the Draft, in the first instonco, should tako the form of a Declaration 
or Manifesto; in the opinion of others there should also be a Convention 
in addition to the Manifesto or Declaration. (3) The Drafting Committee 
therefore deoidod to attempt to prepare two documents, one a working paper 
outlining a Declaration or Manifesto setting forth general principles, and 
the second a working paper containing suggestions as to the contents of one 
or more Conventions flowing frem these principles tc whioh Member Nations 
might adhero. 

14. The Committee established a temporary working group, composed of 
the Representatives of Prance, Lebanon, and the United Kingdom, with the 
Chairman of the Camnittee as an ex offioio member. It requested this 
rarking group: 

(a) to suggest a logical rearrangement of the articles of the Draft 
Outline supplied by the Secretariat; 

(b) to suggest a redraft of the various articlos in the light of the 
discussions of the Drafting Camnittee; and 

(o) to suggest to the Drafting Camnittee the division of the substance ( 
of tho articles between a Declaration and a Convention, 

t 

• 

13, The temporary working group had three mootings, and after a general 
discussion decided to request Professor Casein to undertake the writing of a 
draft Declaration based on those Articles in the Secretariat outline 
whioh he considered should go into suoh a Declaration. It was the consensus 
of opinion that suoh a document would have groatar unity if drawn up by 
one person. The Representatives of the United Kingdan and Lebanon, together 
v/ith the Chairman, were asked independently to go over the Secretariat 
outline and the United Kingdom draft with a view to determining whioh Articles 
oould readily lend themselves to a Convention, 

Professor Casein produoed a draft containing a Preamble and forty-four 
suggested Articles, The working group revised the Preamble and the first 
six Articles before submitting them to tho Drafting Committee (document 
E/CN, 1/U. l) • The remaining Articles were submitted to the Drafting 
Oanmitteo in tho form proposed by Professor Cassin (document Ij/CN,1/7, 

^Rov, l), constituting part of Annex D of this Report, 

O 

Tho Chairman, the Representative of Lebanon and the Representative of 
tho United Kingdan agreed that the Articles contained in tho Convention 
part (Annex I of document R/CN. k/W. 1/4) of the United Kingdan draft could be 
outwitted to the Cawission on Human Rights as possibly forming the basis of 
A draft Convention and that the following three subjects should bo added to 
this draft: 

(a) torture, physical integrity and cruel punishments; 

(b) the right to a legal personality; and 

(o) the right of asylum. ^ 


(3) Ths Panama Draft which forms part f the documentation before the Drafting 
Canmitteo envisagos a declaration limiting itself "to on expression of the 
freedens to which every human being is entitled", (cf,.Doo. II3/98, aeotion 
1(f),. The United Kingdom draft, on the other hand, contains proposals as to 
the implementation v/hich may have to be enbodied in a convention (cf,IIl/98 f 
section 1(b) and section 1(f).) 

(4) Ttio subjoots which it is proposed to add to tho Unitod Kingdan draft are to 
bo found in the Secretariat's draft outline, as follows: torture, physical 
integrity and cruel punishment,(Art,A of the Sooretariat's draft)* the right 
to a legal personality (Art. 12 of the Secretariat's outline) and tho right 
Cf asylum (Art, 34 of the Secretariat's outline)*(of.Doc,III/100, 

section 111(18),) 


y 


16# The Drafting Cornittoo road tho draft Proonblo, but recognised that 
its final wording could not bo determined until later, 

17# Tho Drafting Committee considered in detail oach of tho six draft 
Articles eubnittod by the working group, then considered in like detail the 
remaining draft Articloo eubnittod by Professor Casein* Members node 
oar.uants on tho fom and oubstanco of the various articles* These comments 
oro found in the verbatim and eunnary records. All nonbora of tho Drafting 
Ccsxiittoe understood that no action taken by then during the session 
was to bo oonoidered binding upon their Governments, Professor Koretsfy's 
remarks wore confined in tho main to procedural natters, and for all issues 
ho specifically reserved tho right to present tho cements, observations, 
and proposals of his Govemnont at a lator tine. 

10. The Drafting Ccnnittoo accoptod Professor Casain's offer to prepare, 
on tho basis of the discussion of his draft, a revised Draft Doclaration* 

This revised Draft (document E/CN. i^/AC.l/W, 2/llov, 2) was gono avor carefully 
by the Drafting Committee ant vac result of this oxanination is embodied 
in Annex E of this Report. The Drafting Ccnnittoo therefore submits to the 
Ktanan Rights Commission this Annex as a working paper for a preliminary draft 
of an International Manifesto or Declaration on Hunan Rights# 

19* The Drafting Committee usod tho proposal of the United Kingdom 
(doounont E/CN. l/A) as a basis for its general discussion relating to 
tho possible substantive contents of a Draft Convention. While it did not 
go over this natter as thoroughly as it did the Drafts of Processor Cassin, 
it nevertheless suggests that the United Kingdom proposal nay fom a basis 
for a draft Convention which tho Caxiission on Hunan Rights noy wish to 
elaborate* 


CHAPTER III 

The Question of Implementation of an International 
Bill of H un an Rights, 

20* The United Kingdom Dx\aft embodied nany proposals bearing on 
implementation. Consequently, in tho discussion tiiat Draft, the 
quostion af implementation in general came up. 

Annex P of this Report consists of a paper proparod by the Secretariat 
embodying documentation on the question of implementation. The following is 
a brief summary of tho comments made on this subjoot in the session of the 
Drafting Committee: 

(a) It was the consensus of opinion of tho iioubers of the Drafting 

Committee that tho international community must ensure the observance 

of the rights to bo included in an International Bill cf Human Rights. 

(b) Tho view was expressed that implementation night take two forms: 

(1) seme lo:.n of punishment of an offending State, tho proposals 
for such punislment ranging from a public roquost for information 
concerning tho alleged violation to trial before an International 
Tribunal; (2) action on tho part of tho United Nations and tho 
Member States tc educate tho poopl«*s_af the world with regard to 
human rights and to create conditions under which respeot for 
and promotion of human rights would bo scoured. 

(c) The view was expressed that the only practicable compulsory fom 
of implementation would bo an international Convention ratified 
or adhered to by Heribor Govommento, 

(d) Tho view was caressed tluvt tho possibility might bo studied af 
creating, witlun tho framework of tho United Nations, an 
organization to receive, sift, examine, and deal with conminications 
alleging tho violation of human righto. 


Jh. 


(o) The suggestion was mde that the terns of ssfexenoe of this 
Oaanission on Hunan Rights bo re-examined by the Boonaalo end 
Social Council with a view to granting greater responsibility In 
this field to the Ocmlssion. 

(f) Tho Australian proposal for the creation of an International Court 
of Human Rights, which was submitted In tho first session of the 
Cemission on Human Rights, was again referred to by the Representative 
of Australia and discussed in general by the Drafting Ocncdttee, 
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18th July, 1947. 

UNITED .NATIONS WAR CRIMES COMMISSION 

* A 

HUMAN RIGHTS REPORT: PREPARATORY PAPERS 

HUMAN RIGHTS IN THE NUREMBERG TRIAL 
(EXGEFTIN1 CRIMES aGAINST GERMANS ) 

General Outline of the Report 
By Dr. J. Lltawaki 


In Doo. C. 259 (l), general guidance has been given by the Commission 
as to the main features which will have to characterise the presentation of the 
material concerning Human Rights as they arise from the war crimes trials in 
general. Along the lines indicated in that Document, and inasmuch as the 
particular points set forth therein ore applicable to this part of the Report, 
it is intended to treat the material which is to be found in the Nuremberg 
Trial, This material consists of* 

(a) The Agreement of 8th August, 1945 > for the Proseoution 
and Punishment of the Major War Criminals of the European 
Axis, together with the Charter of the International 

I Military Tribunal; 

(b) The Indictment presonted to the International Military 
Tribunal on 18th October, 1945; 

(c) The transcript of the proceedings, containing about 17,000 
pages; 

(d) The Judgment of the Tribunal delivered on 30th September 
and 1st October, 1946. 

Apart from the necessary introduction, and subject to any modification 
which a detailed examination of the above material may require, it is proposed 
to prosent the information requested by the United Rations, insofar as it 
relates to the major war criminals triod at Nuremberg and excepting that part 
of the material dealing vrtth charges of crimes against Germans, in the manner 
outlined in the following paragraphs. 

In view, however, of the comparatively limited time which has been allotted 
for the preparatory work and the drafting of the Report, it is not certain to what 
extent it will be possible to examine the voluminous transcript of the proceedings. 
If it proves to be technically impossible to digest and make full use of the 
transcript, the report will have to bo based primarily on the Charter, the Indict¬ 
ment arxl the Judgment of the Tribunal, references to or quotations from the 
transcript being made to illustrate problems of particular interest. 



















(1) Part II of tho Charter which acta forth the Jurisdiction and general 
principles to bo followed in the conduct of the trial of the major war 
criminals of the European Axle countries, and in particular, its Article 6, 
is, technically speaking, the law which the Charter required the Tribunal to 
administer, and by which the Tribunal was bound. The specific miles of 
Article 6, on the basis of which tho Tribunal had to determine the guilt or 
innocence of the defendants, have laid down some novel principles of law, 
under which individuals ore responsible to the coon unity of nations for 
violations of rules of international criminal law, and according to which 
attacks on the fundamental rights of nations, as well os attacks on the 
fundamental liberties and constitutional rights of peoples and of individual 
persons, constitute, in certain circumstances, inhuman acts, and consequently, 
international crimes. 


(2) It will therefore bo the purpose of tl.e report to give an analysis of 
the law as it is stated in ..rticle 6 of the Charter, of the meaning of the 
three main categories of war crimes in the general sense of the term, of 
tho inter-relation, juxtaposition and overlapping of the concepts they 
represent, as well as of the novel principles of law which con be derived 
from its provisions in relation to the involved question of human rights. 


(3) In Doc. C. 259 (l) it has been pointed out that "every crime or nearly 
every crime violates a ri#it and therewith a 1 human r ifftt 1 in a wider, 
non-technical sonse". This applies to almost all violations of the laws 
end customs of war and to all acts coming under the tern "crime against 
humanity" as defined in the Charter, It may be added that the planning, 
preparation, initiation and waging of a war of aggression, declared by * 
the Nuremberg Tribunal as a supreme international crime, constitutes also, in 
a general non-technical sense, a crime against humanity, which involves 
violations of humcn rights. 


(4) It will bo observed that, without exception, all the crimes specifically 
enumerated in Article 6 of tho Charter as constituting war oriraes and orimes 
against humanity, in their technical sense, are crimes vhioh constitute 
attacks on the integrity of the physicol being of individuals or groups of 
people, and of properly , thus violating inherent human rights. But, from 
the law as it is suited in that article, and in particular from the wordsj 
"Such violations (of the lav/s or customs of war) shall include but not be 
limited to,..", it is clear that these attacks on human rights are not the 
only or»s which the authors of tho Charter had in mind and with vhich the 
Tribunal was intended to bo concerned in the Trial. 


(5) For this reason, ani also because the Tribunal in laying down which 
inhuman acts had boon committed after the beginning of the war, or in connection 
with the war, referred in its decision directly to the Indictment , it will 
be necessary to examine this docuaont more closely since it throws considerable 
light on the way in which Article 6 of the Charter was interpreted by the 
Prosecution. 


(6) In order to give a comprehensive picture of what human rights have 
been violated, in connection with specific crimes aouaitted, and how they 
have bosh violated, it is proposed to bring under review and examination 








the following groups of crimes: 

(a) Murder and ill-treatment of civilian populations of, 
or in, ocoupied territories, and on the high seas; 

(b) Deportation for slave labour and for other purposes 
of the civilian populations of, and in, ocoupied 
territories; 

. • 

(c) Murder and ill-treatment of prisoners of war and of other 
members of the armed forces of the countries with whom 
Germany was at war and of persons on the high seas; 

(d) Killing of hostages; 

(e) Plunder of public and private property; 

(f) The exaction of collective penalties, pocuniary or 
otherwise; 

(g) Wanton destruction if cities, towns and villages and 
devastation not justified by military necessity; 

(h) Conscription of civilian labour; 

(i) Forcing civilians of oooupied territories to swear 
allegiance to a hostile power; 

(j) Germanisation of occupied territories; 

(k) Murder, extermination, enslavement, deportation and 
other inhuman acts coianittod against civilian populations 
before and during the war; 

(l) Persecution on political, racial and religious grounds* 

« 

The groups of crimes indicated under (a) to (j) constitute war crimes 
in the technical sense of Article 6 (b) of the Charter, and the remaining 
two crimes against humanity, but those enumerated in the first category 
((a) to (j)) are also to be regarded as constituting crimes against 
humanity* 

(7) In its Judgment, the Tribunal stated that the evidence relating to 
war crimes and crimes against humanity has been overwhelming in itB volume 
and its detail, to such an extent that it was impossible for the Judgment 
adequately to review it or to record the mass of documentary and oral 
evidence that has been presented. The Tribunal decided, therefore, to 
deal in its Judgment only quite generally with these crimes. 

For this reason, it would appear of some considerable importance for 
the proper fulfilment of the task undertaken, not to rely only on the facts 
as they have been summarised in the Judgment, but to moke the fullest 
possible use of the material produced before the Tribunal during its 403 
open sessions. 

(8) As it is quite obvious that the collection of material to be presented 
to the United Nations could not indiscriminately doal with all cocrron crimes 
and outrages such as murder, ill-treatnent and the like, committed against 
innocent people, without any justification or necessity, it ia proposed to 
limit the investigation mainly to such crimes or groups of crimes of the 
above list as are of primary importance to the ques ti on of insufficiency of , 
or lacunae, in the existing laws and usages of war and other provisions of 
international law vhich purport to afford protection against violations of 
human rights. 
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(9) While dealing with* the different groups of crimes indicated above 
and various categories of persona whose rights will be found to be touched 
upon, it is of course understood that the material will at the same time be 
arranged and examined in such a way as to bring into the foreground the . 
various aspects of human rights or groups of rights such as; life, health, 
personal integrity, freedom of movement, family rights, religious rights, 
property, etc., in accordance with the working list of the possible human 
rights which might in the meantime be established for the purpose by the 
Secretariat. 


IV. 

(10) In the part of the report dealing with the Judgment , it will further¬ 
more be necessary to examine and analyse the reacti >ns of the Tribunal to 
the various violations of human righto, as well as the attitude of the 
Tribunal to the many legal problem which had arisen during the Trial, and 
its decisions in regard to them. Here, general legal questions will 
necessarily come under consideration, such as: 

(a) the attitude of the Tribunal to the law of the Charter; 

(b) the crime against peace as the supreme crime against 
humanity; 

(c) refusal of the Tribunal to consider conspiracy to commit 
war crimes and crimes against humanity as a separate crime; 

(d) the pre-Charter international law a3 it has been applied by 
the Tribunal to the various crimes violating human rights; 

(e) the restrictive interpretation of the Charter in regard to 
the violations of human rights of persons who are not of 
the nationality of the victorious Powers; 

(f) tho defence of superior orders and other subjects relative 
to the various spheres in which the rights of tho accused 

and the rights of the victims may be said to have conflicted 
at the time of the offence (see Doc. 111/96, p. 2, section C). 


V. 

(11) One of the tasks of the report v/ill also be to show how far the human 
rights of the accused perpetrators of war crimes themselves have been 
respected in the course of the Nuremberg Trial. 

From this point of view, for xnstunco, it will be necessary to examine 
in the first place whether the rules of procedure and evidence as laid down 
by the Charter and which the Tribunal was bound to apply followed those 
recognised in the courts of all civilised countries, and consequently 
whether the defendants hod in fact been given the right to have the assistance 
of counsel, to be furnished with a copy of all documents, to present evidence 
in their own defence, and to cross-examine any witnesses called by^the 
Prosecution. 

(12) Further, it will bo interesting to set out the arguments contained 
in the Judgment on the question of the legality of the Tribunal and of the 
problems relating to ex post fact o legislation and the principles of 
nullum crimen , nulla poena 3ino lege . 

(13) In the last instance, it will be the aim of this part of the Report 
to consider the instances in which fairness t o the accused found its 
expression in the attitude of the Tribunal to" the various”problems of 
substantive law which arose during the Trial, Here, as the most illustrative 
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example of such on attitude, the restrictive interpretation of the sweeping 
provisions of the Charter concerning the criminality of the accused 
organisations by which the Tribunal excluded from its statement, inter alia , 
persons who had no knowledge of the criminal purposes of the organisations, 
will have to be elaborated. The analysis of the individual sentences and 
acquittals in regard to the individual defendants will oIbo have some bearing 
on this particular question. 

(14) In conclusion, a word will be said concerning the view that the 
defendants at Nuremberg might well have been proceeded against by sumaory 
executive action and not by a court of law. Stress will be laid on the 
fact that preference had been given to adjudge their guilt aocording to 
law, rather than on any moral or ethical basis alone. 


VI. 

(15) It would also be of some interest, it is thought, if one of the 
sections of the Report could be devoted to the presentation ajid examination 
of the Nasi principles which became the source and the basis of the policy 
of criminality which led finally to the unprecedented violations of human 
rights. 


In the Judgment of the Tribunal it is stated that war crimes and 
crimes against humanity were committed on a vast scale, never before seen 
in the history of war, and were attended by every conceivable circumstance 
of cruelty and horror. The Tribunal says: 

'•There can be no doubt that the majority of then arose from the 
Nazi conception of ’total war' with which the aggressive wars were 
waged. For in this conception of 'total war', the moral ideas 
underlying the conventions which seek to make war more humane are 
no longer regarded as having force or validity. Everything is 
made subordinate to the overmastering dictates of war. Rules, 
regulations, assurances and treaties all alike are of no moment; 
and so, freed from the restraining influence of international law, 
the aggressive war is conducted by the Nazi leaders in the most 
barbaric way". 

The ideas of Nazi Gennaiy, that is to say, the immoral ones, which were 
contrary to the established principles of all civilised nations, spring 
directly from what one of the prosecutors called a crime against the spirit, 
by which he meant a doctrine which, "denying all spiritual, rational and 
moral values by which the nations have tried, for thousands of years, to 
improve human conditions, aims to plunge humanity back into barbarism, no 
longer the natural and spontaneous barbarism of primitive nations, but a 
diabolical barbarism, conscious of itself and utilising for its ends all 
material means put at the disposal of mankind by contenqporory science". 

Finally some elaboration of the inhuman ideas underlying the conception 
of a total war will be the subject of this particular section. 
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18th July 1947. 

UNITED NATIONS WAR CRIMES OOMISSIPN . 

HUMAN RIGHTS REPORT: PREPARATORY PAPERS. 

ROSUltB 

of the aotlvltlea of the Drafting Conmittoe 
on an International Bill of Rights. 

Notea by Dr, K. Zivkovid. 

The following oooount la baaed upon the 
information published in the United Nations 
Weekly Bulletin, Vol. Ill, No. 2, July 8th, 

1947, It ia a sequel to the information 
circulated in Document lU/iOO, 


1, The Drafting Coranittee of the Human Rights Ocnaiaslon oonoluded 
its first session on 25th June. 

As reported in Document 11^100 it considered a draft Bill 
of human rights and to this end had before it aa a working paper a 
Draft Outline prepared by the United Nations Secretariat, 

As a result of its deliberations it deoidod to submit to 
the Huaan Rights Commission, due to oonvone on 25th August, 1947# 
a Roport on the question aooocapanied with sev r d working papers, with 
a view to enable the Commission to moke aj.adloiou* ohoioe between the 
various ways in whioh it appeared to the Cou. it toe that the proposed 
International Bill of Rights could be adopted by the United Nations 
and its momber-governments. 

This • outcome is described and explained in the following 
words by the United Nations Secretariat (Weekly Bulletin, Vol, III, 

No. 2, p. 55-56): 

.* t 

2. TTbe Committee did not attempt to draw up a draft Bill, The 
working papers whioh it forwarded to the Caamission are in part a 

( consensus of opinion on the substanoe of the proposed Bill, but they 
* ore not in any way agreed, texts, nor are they binding. The documented 
draft outline of a Bill, whioh had boon prepared by the Secretariat 
for the use of the Drafting Committee as a working paper, is included 
in the series whioh the Commission will receive, as are the proposals 
of various delegations on apeoifio aspects of the project. 








"SUGGESTED DRAFT ARTICLES , 


Of this series of papers, the two most important ore those 
in whioh the Oaanittee suggests actual draft articles for inclusion in 
the Bill. One of those sets forth articles suggested for a Declaration 
to be made by the General Assembly, while the other oontains proposed 
provisions for an International Convention, 

' The working paper whioh suggests artiolow that might be 
inoluded in a beolaration sets forth the general principles tnat all 
men are free and equal, living in a society ih'which their rights and 
freedoms are limited only by those of others. Among the rights 
mentioned in this paper arc: the right to life; to equality; to a 
juridical personality; to asylum; to a nationality; and to personal 
property# Rights in law (inoluding the right of habeas oorpus), 
political rights, the rights to take on effective part in go v e r nment, 
and the right to privacy are defined in several artioles. The 
"fundamental freedoms 11 inolude: freedom of expression, and of assembly; 
freedom from slavery; religious freedom; freedom of movement, and of 
association. 

"Social and eoonomio rights account for the final eight of 
the thirty-six artioles. Among those are: "the right to perform 
sooiolly useful work," and rights to social security, education, and 
leisure. 

"The seoond working paper, submitted as the basis for a 
preliminary draft of an international Convention, had its origin in 
a United kingdom proposal, whioh was used by tke Committee as a basis 
for discussing the possible oontents of a Convention. 

"In eleven artioles, this document sets forth the right to 
life; freedom from torture and slavery; the right to liberty, and to- 
trial; the right to travel; the right to a juridical personality; 

freedom of religion, expression, assembly and association. 

# • 

"DECLARATION OR CONVENTION? . 

The Oomaltteo had been charged by the Eoonomio and Social 
Council with the task of preparing, on the basis of documentation 
supplied by the Secretariat, a preliminary draft of the proposed Bill. 

It was unable to do this, ohlefly because there was a difference in 
interpretation of the meaning of the word "Bill," Some delegates 
thought it meant an International Convention, while others Interpreted 
it as meaning a Manifesto or Declaration. 

"A Declaration or Manifesto would be a recommendation by the 
General Assembly to Member states, and, as suoh, would have moral 
weight but no legal oomul Jion on Member countries. On the other 
hand, a Convention would be legally binding on Member states whioh 
aooept it. Its application, however, would be limited to the signatories# 

"Regardless of which form the proposed Bill of Rights 
would ultimately take, those members of the Conciittee who favored the 
Declaration form agreed that it should be accompanied by a Convention, 
or by Conventions on specific grexips of ri$vts. Similarly, those who 
favored the Convention farm agreed that the General Assembly, in 
reoamnendlng a Convention to Member nations, might make a Declaration 
whioh would be wider in oontent and more general in expression# 


I 
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■TMwamn-CTTm. OF A BILL or Rian’S. 

I 

In Its report to the Hunan Rights Commission. the Drafting 
Coninittee states that it v.-as necessary to take into account, in the 
course of its meetings, possible methods of enforcement, particularly 
when considering the draft Convention. The Canittee agreed that 
the international community must ensure the observance of the rights to 
be included in the proposed Bill of Rights. But discussion of haw 
this objective was to be achieved brought to light a wide range of 
views, together with strong objections to many of the suggestions mad©. 
As transmitted to the Commission, the principal observations made by 
individual members (none of them approved by the Drafting Committee as 
such) were; 

7*1, A Declaration of Human Rights and Fundamental Freedoms in a 
resolution of the General Assembly would in itself have considerable 
moral weight. 


"2, A more effective method for establishing human rights would be to 
embody them in a Convention, in which the signatories would recognise 
them as international law. 


"3. The signatories to such a Convention should also acoept the 
obligation to ensure that these rights ' be enforceable by domestic 
laws in domestic courts. (Discussion on this point showed that the 
position of federal states, of states without written constitutions, and 
of states where law has not yet been codified would require speoial study.) 


"4. A possible doterrent against violation of a Convention is publicity. 
Among others is international censure, which mi$it be achieved by: peti¬ 
tions to the United Nations by individuals and groups* extension of the 
powers of the Hunan Rights Commission, or oreation of new machinery 
within the framework of the United Nations, to receive, sift, examine, 
and deal with corxiunications alleging the violation of human rights; 
requests by the Secrotary-G e neral to Member nations for reports on their 
observance of human rights; discussion in the General Assembly. 


"5. An International Court of Hunan Rights would be established to 
adjudicate cases of alleged violations of human rights. 


"6. Any state persistently violating human ri$vts should be expelled 


from the U n ited Nations. 


"In addition to enforcement measures, the Drafting Committee 
considered that the U n ited Nations should promote the widest possible 
respoct for human rights through education. Several members of the 
Comittec suggested that a special international organ might be acquired 
for this purpose. 


"Finally, the Drafting Committee recognised that "the observance 
of human rights could not bo completely ensured unless conditions of 
social progress and bettor standards of life were established in 
larger freedom". 


"tRAFTS OF A PREAMBLE . 

"The Committee agreed that all the artioloo of the Bill of 
Rights should be drafted before an attempt is made to draft the preamble, 
which should be the last step. However, sevoral suggestions for a draft 
preamble were made in the course of the session, and these are included 
in an annex to the report. 











"The S 0 oretariat in its original draft outline had • 
suggested the general principles which nd#vt be incorporated in 
the preamble, without attempting to suggest a form or wording, 

• ' *A working group of the Oomittee prepared a draft citing • 

the provisions of the Charter eclating to human rights, And referring 
to the four freedoms. Its draft, which was drawn up as the preface 
to a Declaration, suggested that the purpose af the Declaration was 
to constantly remini men of their rights and duties, mid to inspire 
the United Nations and Member states to translate the principles In 
the Declaration into reality. 

"To this draft tho Chilean representative suggested additions 
defining freedom and dignity as inalienable attributes of the individual 
and oalling for protection against social insecurity. 

"The United States also suggest artioles for inclusion In 
the draft preamble of a Declaration, based on the human rigits * 
provisions of th6 Charter. 

^ho French representative on the Committee (who had done 
the original drafting for the Carxiittee, in an effort to achieve a 
unity in the document by having only one man do the work) also drafted 
a preamble for a Declaration. By this draft, the United Nations and 
the specialised agencies would undertake to recommend all International 
•Conventions on human rights, and would take all nooessary measures for. 
their Implementation. 

**1116 draft of d preamble for on International Convention was 
suggested by the United Kingdom oiting the Charters human rights 
provisions*. 


3. The text of the two principal working papers mentioned above, 
namely the Draft International Declaration of Human Rights, and the 
Draft 1 Convention on Hunan Rights, is to be found in the quoted Weekly 
Bulletin, p. 57-60. 


A, It thus appears that the text of the Draft Outline prepared by tte 
Secretariat and analysed in Document III/100,has not been consolidated in, 
but supplemented by two other drafts. It also appears that apart 
from these three drafts the Hunan Rights Commission will as well take 
into aooount ‘other working papers, apparently those mentioned in 
Document IH^OO, para, 12, p. 8, sub-para, 3. 
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22x4 July, 1947. 

UNITED NATIONS WAR CRIMES COMMISSION. 


HUMAN RIGHTS REPORT; PREPARATORY PAPERS* 


Notea on a Progress Report to be dispatohed to the 
United Nations Secretariat* 

By Dr. H* Mayr-Harting. 

I* In the letter from the Direotor of the Diviaion of Human Rights* 

Professor John P. Humphrey* to Lord Wright, dated 6th May 1947, 

(Doo* A*45), it was mentioned that if it were possible, the Diviaion 
would like to be able to submit a manusoript of the report prepared 
by the United Nations W a r Crimes Commission to the next meeting of 
the Connisaion cn Human Rights, which begins on the 25th August 1947 
at Geneva* 

During the initial discussion of tho report in Conndttee III and 
in the Conndasion, it was felt generally that our work oould hardly be 
oolleoted in so short a period; it was suggosted, however, that a 
Progress Report oould be draftoi in time for the mooting of tho 
Cosmission on Human Rights on tho 25th August 1947* 

II* The Progress Report oould bo limited to a survey of the material 

of whioh use will be made, showing its intended arrangement; as 
annexes to suoh a report it would bo possible to reproduce the docu¬ 
ments in which the various parts of tho final report have been out¬ 
lined, (The Human Rights Report: Preparatory Papors)* Alternatively, 
it would be possible to produoo a fuller report not only setting out 
tho material to be used and its intended arrangement but also 
summarising in one paper the work carried out so far. 

The only argument favouring tho first course would seem to be the 
stortness of tins at the disposal of the Secretariat of the United 
Nations War Crimes Commission. A Progress Report sunnarising in one 
paper the work carried out so far would be more convenient for the 

I Secretariat of the United Nations, and it must be borne in mind also 
that all preparatory papors circulated up to data were intended for 
internal purposes. In many respects, their preliminary oharaoter 
makes it advisable not to forward them for submission to the meeting 
of tho Commission on Human Rights. 

HI* A Progress Report of tho socond type would begin by showing the 

proposed arrangement of the material. The division of the final report 
into tho following parts would lxj suggostodi 

(1) information on the human rights of persons in relation to their 
own governments, and 

i 

(2) information on human rights protected by tho lav/s and customs of 
• V/ar. 

Tho souroos could thon bo sot out* With regard, to tho first 
part of tho report, use would bo made of tho following: 

(a) tho Nuremberg trial, as far as it doals with violations of the 
human rights and fundanontal froodons of Gorman subjects and 
3tatoloss porsons, 


(b) tho oubsoquont proceedings to tho sum oxtont, 














(o) trials before Garmon or Austrian courts of persons accused of 
orlmss against humanity and membership In organisations 
deolorod orlndnol by tho Nurorhborg tribunal, 

(The port of the report dealing with these first three sources 
has been outlined in Doo. 111/101 ,) 

(d) the Tokyo trial as far as it deals with internal measures of the 
Japanese militarist oliquej (For outline of this part of the 
report, see Doo, lU/lOb). 

(e) certain trials of quislings accused of war orimes and oximes 
against humanity and trials of former enemy nationals (other 
than Germans) accused of crimes against humanity committed 
against their co-nationals* (An outline of this part of the 
report is being prepared*) 

The sources of the second part of the report wjuld bet 

(a) the Nuremberg trial, oxcept insofar os it deals with orimes 
against German nationals or Stateless persons# (an outline of 
this part of the report is given in Doo. 111/102). 

(b) the Tokyo trial, except whore it deals with the internal measures 
of the accused carried out in Japan before and during the war, 

(of. III/106), 

(o) war crimes trials, other than those conducted by the International 
Military Tribunals. 

In oonneotion with the treatment of the material collected in 
the Nuremberg trial, the question arises whether the final report 
should be based in the first instance on the indictment and judgment, 
making use of the transcripts only in exceptional oases, or whether 
the fullost possible use should be made of the transcripts. 

Reference is made ih this connection to Doo. IH/102, page 1, last 
paragraph. 

I . *• * 

In the arrangement of tho second section and, to some extent, of 
the first seotion of tho report, the outline contained on pages 1-2 
of Doc. III/96 would bo used os a guide. 

Having thus sot out the material to be used and tho proposed 
arrangement of the final report, tho Progress Roport would then 
briefly state tho work already oarried out. This oonsists of; 

(i) Preliminary oxploration and delimitation of the field of 
work and clarification of tho relationship between human rightB and 
war crime trials. 

(li) The first draft of some passages of the actual report. 




nm ww i pm. 

A revised text of page 3 of this document 
la circulated in connection with the re-wording of 
paragraphs 2 and 3 made by the author. 

This text is to replace page 3 of the 


original document. 
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July 24th, 1947. 


UNITED NATIONS WAR CRIMES COi MISSION. 

HUMAN RIGHTS REPORT: PREPARATORY PAPERS. 

Human Rights in the Tokyo Trial . 

Genoral Outline of tho Report to 
be submitted to the Unitod Nations* 


By Dr, R, Zivkavid 


According to tho arrangements node at the 
neoting held with tho Legal Staff on 2 June, 1947, 

(Document IIl/?3), I have beon charged with drafting the 
I part of the Hunan Rights Report deali ng with the Trial of 
I Japanese. Major War Criminals, 

A goneral outline of this part of the said Report is 
subraittod for consideration and for use in the Progress Report 
1 which it is proposed to present to the United Nations 

Secretariat, 

. The Sources of Information, 


1, The part of tho Human Rights Report whioh is to deal with tho information 
arising from the Tokyo Trial will be drafted on tho basis of the following 
documentary sources of informtion: 

(a) Tte Charter of the International Military Tribunal for the For East 

as amended by General Orders No, 20 of April 1946, the text of which 
was circulated as Document C.198, 

(b) The indictment submitted to the Tribunal on 29 April 1946, the text 

^ of’ which has been circulated as Document C.197. 

(o) Tho Transcripts of the proceedings conducted by the Tribunal, made 

available to the United Nations War Crimes Commission by instalments. 

(d) As for os necessary the evidence in support of tho Indictment and of 

the Defence, presented to the Tribunal in the form of "Exhibits", also 
made available to the United Nations War Crimes Coniaission from time to 
time, , 

(e) Any other documentary source originating from tho Tribunal if necessary 
(rulings, pronouncements, etc,). 


Use of the Relevant Material , 

2, Tho above five sources contain all the material relevant to this port of the 
Report, so that the research is to bo entirely confined to then. 

However, tliore arises a main difficulty in making effootive use of all the 
five souroos in the Report, This difficulty lies in tho fact that the proceedings of 
the Par Eastern Tribunal are not completed and that they will not be brought to an 
end for an undertemined period. This may take anything up to another year or even 
more. 

Transcripts and Exhibits . 

3, This makes it impossible to conclude tho research based upon the Transcripts 
and the Exhibits before the Trial itself ha3 ended, and to include the information 


/vhich... 
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whloh they can provide in the Report if it ia to be submitted to the United 
Nations before the end of the Trial* 

Yet, should this be tho case, it night bo possible to convey to the United 
Nations whatever amount of information, if any, contained in the Transaripts and 
Exhibits by the time of the sending out of the Report* ThiB could be done in a 
separate Interim Report as far as those two sources of information are concerned, 
or oIbo in the main Report, should this appear to bo preferable at the appropriate 
time* 


On 20th July, 1947, tho United Nations Var Crimes Conmission was in possession 
of 23*615 pages of tho Transcripts, and of about 2,500 Exhibits submitted either 
hy JrJje prosecution or tho defence* They ore being examined and careened for the 
Roport* 


The Charter and Indictment* 

4* The position is, naturally, different in rospeot of the Charter and 
Indictment, these two sources possessing a definitive character since the vory 
beginning of the Trial* 

As will be soon in more detail below they contain information whloh can be 
disposed of at Jhis stage and conveyed to the United Nations with the other 
parts of the Report, 

Outline of tho Report , 

oonoorning infori.iation contained in tho Charter and Indictment 
1 - Classification of information according to the souroes 
The Charter 

5* The Charter contains three groups of information relevant for the Report* 

(a) One is the information regarding the definition of the orimes falling 
within the jurisdiction of t..e Tribunal and having a direot bearing 
upon the scope within which the criminal nature of violations of 
human rights of the dot 1ms is to be ascertained by the Tribunal for 
its judgment* 

This information is oontainod in Art,5(b) and (c) of the Charter, whloh 
give definitions of ‘'conventional war crimes" and "orimes against 
buaanity" and cover all criminal violations of human rights of the 
viotlms. These provisions ’will funiah information as regards the 
state of tho law under which facts oonoorning violations of the right! ' 
of viotlms perpetrated by the Japanese had been or are to be considered 
by the Tribunal, 

In this respect one of tho points to bo considered oonoerns the 
differences appearing in the definitions of war crimes and crimes 
against humanity as formulated in Art.5* of the Par Eastern Chartor and 
in Art,6 of the NUrerfccrg Charter, So, for inatanoe, in tho former; the 
notion of war crimes is not developed aa it is in the latter by on 
enumeration of the various types of -war orimes. On the other hand, in 
the Par Eastern Chartor there is no expross reference that crimes against 
humanity ore crimes oor.imittcd against "ary oivilian population". It 
will have to be shown in the Roport whother these technical differences 
had any bearing upon the substance of the law deolorod in the Par. Eastern 
Charter as compared to the Nuremberg Charter, and upon the Judgment of 
tho Par Eastern Tribunal when it is pronounoed. 

However, tho above provisions will not give a direot and preoisd 
answer to tho question what arc oi woro all the speoifio K- .an righta 
oovered by them. The definition contained in these provisions deal 
with "war orimes" anc "crimes against humanity" qs general oategcries 
X. including a series of vio]a J _ons of human rights, whioh are Dot defined 

as suoh. 


. Therefore, thin port of tho Report will have to be restricted to a brief 
analysis Bhowing only tho stato of law dcolared in the Charter and its bearing 
upon the violations of hurnn rights as proseouted before the Par Eastern Tribunal 
and judged by it. As far os speoific human rights themselves ore concerned, and 
the question of the extent to which they were or were not ooverod.by Article 5 os 
a result of tho proceedings of the Par Eastern Tribunal, this will have ti> be 
referred partly to the analysis of the Judgment when it is pronounced, and partly 
to the analysis of othor aspects of tho question to be dealt with in oonneotion with 
the Tokyo Trial, 

Finally, Art.5 of the Par Eastern Charter contains also a definition of 
"crimes against peace" which is similar to the ono appearing in Art,6(a) of the 
Nuremberg Charter. "Crimes against peace" do not effect human rights in the 
technical sense, i,o, in the sense that human rights represent rights of tho 
individual hurnn being as such. However, as pointed out in dooument C.259/(l), 
para X, p,6, they effect thorn in a non-tcohnicol sense, insofar as "ovory crime,., 
violates a right and therewith a ‘human right* in a wider sense". Crimes against 
peace, technically speaking, arc violations of tho rights of States or Nations 
and not of tho individual. But to the extent to which every individual is at 
the -une time a member of a Stato or a Nation, crimes against peace violate human 
rigluit of every individual by repercussion. 

Tills position of crimes against peace as a comparatively novel category in 
international law, .and their relationship as violations of the rights of Statos or 
Nations, with the rights of the individual mentors of States and Nations, should be 
analysed in tho Report, 

(b) Another group of information in the Charter is supplied by the 
provisions concerning the rights aeourod to the accused persons 
tried by the Tribunal. 

This part will provide a direct and full answsr as to the state of law 
declared in the Charter, and as to the speoific human rights protected within 
the category of "fair trial rights". 

The information is contained in Art,9 and 10 and portly in Art.15 of the 
Charter, 

With regard to the classification submitted in Dooument 111/96, these 
Articles cover tho following rights of the accused: 

1 

(a) The right to know the substanoo of the indiotment (Art.9,a). 

(b) The right to have the proceedings made intelligible by interpretation 
and translation (.urt,9,a, and b.). 

(c) The right to be present at the trial, and apply for production of 
evidence (Art, 9,c. and e.), 

(d) The right to be represented by Counsel and to conduct defence either 
in person or through Counsel (Art,9,o. and d.), 

(e) The right to make notions, applications and requests prior to the 
oorroenoement of the trial (,.rt,10). 

Article 15 covers a nunibor of secondary rights deriving from tho fundamental 
rights enumerated in Art,9, such as the right to make a concise opening statement 
(Art,15,o); tho right to examine tho witnesses including the accused giving 
testimony (.*rt,15,e»)» and tho right to address the Tribunal (Art.15,d,). 

Apart from the above Articles, provisions having a bearing upon the exorcise 
of tho rights of the accused ore contained in Articles regulating the powers of 
the Tribunal, particularly those dealing with the tule of expeditious trial 
(Art.12); the admissibility and relevance of the evidence (Art.13); and the rules 
regarding appeal and confirmation of the Judgment (Art.17). 

(c) Finally, tho Charter givos information as to the various spheres in 
which it is recognised under tho terns of the provisions that the 
rig.hts of the victims and of the accused may have conflicted at the 
time of the criminal offence. 
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This particular aspect of the information to be inserted in the Report is 

rightly proposed to fill a separate ohapter or section in it (see Doo,III/*j6, t 

P.2), 

The relevant information aa far as the Charter is concerned is contained in 
its Artiole 6, It deals with the plea of superior orders and the official 
position held by the aooused at the time of the oriminal offenoe, and with their 
respective effect upon the penal responsibility of each of the individuals 
aocuaod, * 

Ifcro again, the.Charter gives an answer only insofar as the State of Law is 
concerned, under which this question is to be deoided upon by the Tribunal, The 
information concerning the aotual application of this rule of law by the Tribunal 
to eaoh of the individual defendants is to be obtained from tho proceedings when 
they are completed and from the judgment when it is pronounced. 

The Indictment, 

6, The information provided by the Indictment shows certain particular features 
and disoloses certain shortcomings which deserve special attention, 

7, The most striking feature is that one of the two criminal categories, covering 
the field of violations of huran rights, namely, "orimes against humanity", has 
been confined to a very narrow margin and practioally set aside as unnecessary for 
the purposes of the prosecution. 

As stressed in the "Summary" of the Indictment, Document C.197, p,2, last 
paragraph and p,3, first paragraph, the prosecutors took the view that paragraph 
(b) of Article 5 providing for the "conventional war crimes", i.e. war crimes in the 
narrower sense, was "adequate to cover" also charges aoming under paragraph (c), 
dealing with "crimes against humanity". Cons quently they have laid all their 
oharges coming under this grouping, as representing " breaches of the laws and 
customs of war , contained in or proved by the practise of oivilised nations and 
the various Conventions governing the conduct of hostilities, the treatment of 
prisoners of war, and of persons and property in occupied territories". 

This course has been followed all through the relevant Counts of the 
Indictment, namely in Couits 53 and 55, These Counts ccane under Group Three of 
the charges, whioh is headed: "Conventional War Crimea and critics \hunen^ty yet 

in the text itself there is no more referonoe to "crimes against humanity". In 
Count 53 the accused, are charged 'with a plan or conspiracy, the object of which was 
"to commit.,,,. breaches of tho laws and customs of war ,,,against the armed forces,,,, 
many thousands of prisoners of war and civilians..,". In Count 55 they ore 
charged with having "disregarded their legal duty to take steps to secure the 
observances and prevent breaches" of the existing "Conventions and assurances 
and tho laws and customs of war 1 ,' whereby they have "violated the lav/s of war ". 

8 t The question which arises in this connection is whether by proceeding as 
described above the prosecutors had in fact negleoted and discarded the notion of 
"crimes against humanity" .altogether, or whether they have absorbed it one way or 
another under the notion of war orimes in a wider sense. 

The apparent intention was to proceed by way of "covering" the field of 
"crimes against humanity" by using only the notion of "war orimes" as defined in 
Article 5(b), This may indeed have been a convenient course for tho prosecution, but 
what remains to be seon and explained in the Report is the legal oonsequonoes of 
such a course, namely, whether and how both paragraphs (b) and (o) of Artiole 5 
were treated and made applicable in the Indictment in their mutual relationship. 

The pooition is no follows 

(a) If the intention of the prosecutors was to apply Article 5(b) cb it stands 
in tho Charter, because they have found in it a sufficient legal basis 
for bringing about a conviction of the ocoused for all the crimes for whioh 
they are being proseouted, it is to be ascuned that the Indiotment had 
discarded paragraph (c) altogether as being superfluous in achieving thiB 
end. The Indiotncnt is then to be understood as being entirely and 
exclusively confined to "war crimes" in the narrower sense, in spite of ^ 

the heading given to Group Three, 


/(*).. 
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(b) if, on the other hand, the intention of the prosecution was to cover 
'paragraph (c) of .article 5 by paragraph (b) on the ground that "orimes against 
* humanity” were also "violations of the laws and customs of war", then they 

have proceeded by way of interpretation of tho law and extended the concept of 
"war crimes" beyond the limits of their narrower technical meaning as reoognised 
and applied before other Tribunals, and particularly as distinguished by tho 
Nuremberg Tribunal. In its Judgnent the latter admitted that "from the 
beginning of 1939 war crimes were committed on a vast scale, whioh were also 
primes against humanity ." But, it stated at the same time, without ambiguity, 
that insofar as the inhumane acts ohargrd in the Indictment, and committed after 
the beginning of the war, " did not constitute war primes, they were all oomnitted 
in execution of, or in connection with, the aggressive war, and therefore 
constituted crimes against humanity”, (jud^ient, H.M, Stationery Offioe, Cmd. 

P.&). 

The Nuremberg Tribunal hr.s thus expressly underlined the fact that "war crimes" 
in the narrower sense can never exhaustively cover "orimes against humanity", and 
that inasmuch as this is the case "crimes against humanity" represent a separate 
type of criminal offence, and consequently a separate type of violation of human 
rights. This distinction loaves open the questions put above under (a) and (b), 

/ 

A preoise answer to these questions cannot be found before the entire proceedings 
of the Par Eastern Tribunal are terminated and the Judgment pronounced, and they may 
even then remain v/ithout a clear ansver. 

Be this as it may, this aspect should be brought forward in the Report as 
concerning the question of the clarity of the law relevant for the protection of 
human rights in the light of the attitude taken by the prosecuting body before the 
Par Eastern Tribunal. 

9. The Indictment contains certain elements which shoy/ that its authors were not 
legally consistent v/ith either of the possible views they have taken in relegating 
Article 5(c) to a subordinate and negligible position. 

Those elements are the following: 

In Count 53 the aocused arc charged with having planned or conspired to 
order, authorise or permit the commission of "breaches of the laws and customs of 
war" against, inter alia, the civilian population "belonging to the Republic of 
Portugal and the Union of Soviet Socialist Republics" in the period between 7th 
December 1941, and 2nd September 1945. In Count 55 they are charged with having 
failed to prevent 3Uoh breaches against the fame population and during the same 
period of time, 

* The faot is that the state of war between the U.S.S.R. and Japan started only 

on 8th August 1945# and that Portugal remained neutral throughout the v/ar. 

It follows that the only legal basis for bringing such charges forward is not 
Artio^q 5(b) # but para.(c) of the -same article. The reasons need not bo developed; 
in $he absonoc of a state of war legally recognised or recognisable,no "war crimes", 
could be perpetrated against the Portuguese and Soviot population in the respective 
porriods of tiraa^ atrocities and all other violations of human rights comnltta^ by the 
JaT<ancoe ugoinst the population of those two countries represent and a an represent 
under the circumstanocs only "crimes against humanity". 

As mentioned above, paragraph 5(a), the definition of "crimes against humanity" 
in Article 5(c) of the Far Eastern Charter does not go so far in words as the 
definition of Article 6(c) of the Nuiemberg Charter. Namoly, there is no express 
reference in it to "any civilian population" as the object of crimes against 
humanity. Nevertheless, this has. not prevented the prosecution from interpreting it 
in the same sense os it is formulated in the Nuremberg Charter by bringing charges 
for crimes perpetrated against the Portugese and Soviet population. 

Such a c urse, however commendable for the practical purpose of including in 
the Indictment crimes committed against all the nationalities involved, is legally 
inconsistent with the view that Article 5(b) was adequate to cover Article 5(c) of the 
Far Eastern Charter, 

10. Finally, there is another technical featuro in the Far Eastern Indictment whfah 
contrasts with the Nuremberg Indictment. 


Ahe,,,, 
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app reciable 

The Par Eastern Indictment does not furnish in aqyV&nount particulars 
concerning actual war crimes or orimes against humanity committed by the 
Japanese* The charges in the Indiotment are described in general terms only, 
so that insofar as full particulars are needed for the collection of information 
regarding the actual violations of human rights by the Japanese and the way in 
which they were considered and disposed of by the Par Eastern Tribunal, full 
information will be obtainable onl,y when the Trial has ended* However, insofar 
as information is provided by the proceedings hitherto held before the Tribunal, 
it will be included in the Report if it is sent to the United Nations before 
the end of the Trial* 


This information will be compiled from the Transcripts and Exhibits in the 
archives of the United Nations War Crimes Commission. 


2 - Tentative grouping of information for the Report . 

II. Subjeot to any modification which night be required after completion of 
the research, it is proposed to split the inforroation arising from the Tokyo 
Trial and group it under the general scheme suggested in document 111^6, 


Into the Introduction would go all outstanding features of the Tokyo Trial, 
particularly features having a bearing upon higher principles of law relevant as 
a precodent of a general importance in International Law, 

The rest of the information would fit into the three main chapters dealing 
with the violations and protection of the rights of the victims and of the 
accused, and with the spheres within which rights of both categories hod conflicted. 

However, it remains to be seen whether the material, onoe conpiled and 
selected, would better be presented in a separate chaptor of its own. This 
slight prove so for tho Nurenberg Trial too, so that the possibility of a 
different grouping should not be precluded. In that case, one oould group 
the total bulk of the information into three main chapters: the first 
dealing with tho Nuronfcorg Trial, tho second with the Totyo Trial and the 
last with all other trials. Each of these three chapters oould then be 
sub-divided as suggested in Document III/?6, and a general Introduction and 
final Conclusion added to the Report as a whole. This may have the inconvenience 
of rupotitions of similar analysis and conclusions in the various ohaptera, 
but the alternative scheme may show other inconveniences, namely, the difficulty 
to fit port of the information into any of the proposed divisions. 

Pinal deoision upon this should therefore be left open, and the course 
suggested in the beginning of this paragraph followed far the tine being as 
much as this is feasible. ^ 
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Therefore, this part of the Roport will have to bo restricted to a brief 
analysis showing only the state of law deolarod in the Charter and its bearing 
upon the violations of human rights as prosoouted before the Far Eastern Tribunal 
anil Judged by it. As far as speoifio human rights themselves ore oonoemed, and 
the question of the oxtent to which they were or were not covered by Artiole 5 as 
a result of the proceedings of the Far Eastern Tribunal, this will have to be 
referred partly to the analysis of the Judgnunt when it is pronounced, and partly 
to the analysis of othor aspoots of the question to bo dealt with in oomeotion with 
the Tokyo Trial, 

Finally, Artiole 5 of the Far Eastern Charter oontoins also a definition of 
"crimes against peaoe " which is similar to the one appearing in Artiole 6 (a) of 
the Nuremberg Charter, It ie submitted that orlmes against peaoe are not 
violations of human ri^vts in the teohnioal sense, i.e. in the sense that hunan 
rights are rights of the individual human being as such. Token in themselves 
they are violations of the rights of States or Nations as speoifio subjects in 
International Law, However, they affeot and violate human rights in a non-teohnioal 
sense, insoftyr as "every crime or nearly every crime violates a right and therewith 
a 'human right' in a wider sense" (Cf. Doo. 0, 259 (1), para, X, p. 6), On the 
other hand, to the extent to which every individual is at the same time a member of 
s State or Nation, orimes against peaoe violate human rights of the individnal by 
repercussion in a given oausol relationship. 

This position of orlmes against peaoe as a comparatively novel category in 
International Law, and their relationship as violations of the rights of States and 
^Nations with violations of the rights of the individual members of States and 
Nations, should be shown in the Report as they derive from the relevant trials, 

(b) Another group of information in the Charter is supplied by the 
provisions ooncoming the rights secured to the aoouaed parsons 
tried by tho Tribunal, ~ 

This part will provide a direct and full answer as to the state of law 
declared in the Charter, and as to the speoifio human ri^vfcs protected within 
the category of "fair trial rights". 

The information is contained in Art. 9 and 10 and partly in Art, 15 of the 
Charter, 

With regard to the classification submitted in Document Hi/96, these 
Artiole a oover the folio,ving ri$its of the aocused: 

(a) Tho right to know the substanoe of the indictment (Art. 9» a), 

(b) The right to have the proceedings made intelligible by interpretation 
and translation (Art. 9, a. and b.). 

(o) The right to bo present at the trial, and apply for production of 
evidenoe (Art. 9, o. and e), 

(d) The right to be represented by Ocbunsel and to conduct defence either 
in person or through Counsel (Art, 9, o, and d.). 

(e) The right to make motions,applications and requests prior to the 
oonmenoemont of the trial (Art. 10), 

Artiole 15 oovers a number of secondary rights deriving from the fundamental 
rights enumerated in Art. 9, such as the right to make a oonoise opening statement 
(Art, 15, o); the ri$it to examine the witnesses lnoludlng the accused giving testi¬ 
mony (Art. 15, ©,); and the right to address the Tribunal (yurt. 15, d.). 

Apart from the above articles, provisions having a bearing upon the exercise of 
the rights of the accused arc contained in Articles regulating the powers of the 
Tribunal, particularly thoso dealing with the rule of expeditious trial (Art, 12); 
the admissibility awl relevance of tho evidenoe (Art. 13); and tho rules 
regarding appeal and confirmation of the Judyaent (Art. 17). 

(o) Finally, the Charter gives information as to tho various spheres in whioh it 
is reoognised under tho terms of tho provisions that the rights of tie 
viotims and of the aoouaed may have oonflioted at the time of the criminal 
offence. 
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The speoifio rules of /petiole 6 and Artiole 5 of the 
Charters of the International Military Tribunals at Nuremberg 
and Tokyo respectively, and Artiole II of the Control Oounoil 
(for Germany) Luw No, 10 ^ on the basis of which these 

I 

Tribunals and other Courts had to determine the puilt or 
iimooenoe of the war criminals, i.e, tlioir resj^noibility, inter 
alio, fqr violations of the fundamental rights of nations as wadi 
a$ for violations of fundamental human rights of peoples and 
of individual persons, oonrprise three typos of crimes: a) crimes 
against peaoe. b) war primes, and o) primes against humanity. 

It is thB ruleB relating to the latter two 
categories of crimes whioh are of particular interest to, and 
have a bearing on, the question of the protection of human rights, 
beoause by their very nature thoy either constitute evidenoe of 
an already existing system or contain the nuoleus of a system of 
provisions whioh, if properly developed, would lead to the 

f 

protection of fundamental human .rights and minimum human standards 
in time of war and in peace, including the protection of populations 
against the abuse of sovereignty by their cam authorities, 
irrespective of whether or not, as these provisions say, such 
abuse of sovereignty and inhumane acta are oorimittcd in violation 


( 1 ) 

See: 

1) The Agreement of 8th Aupust. 1945. for the Proseoution 
and Punishment of the Major War Criminals of the European 
Axis, together with the Charter. 

2) The Charter of the International Military Tribunal for the 
Far East, of 1946u 


3) The Control Council Law No, 10 . (Punishment of Persons 
Guilty of War Crimes, Crimes against Peace and Crimes 
against Humanity), 1946. 










of the domestic low of tlie country where perpetrated. It ifl 
espeoiully this definition of the general character of the 
concept of crime3 against humanity, irrespective of time and 
place and national sovereignty, which makes these rules so 
relevant for the promotion and encouragement of respeot for 
human rights and for fundamental freedoms without distinction 
as to race, sex, lanyiage or religion. 

As will bo shown in greater detail later, the terms 
Var crimes’' and "crimes against humanity” as defined in these 
Documents, and the ooncepts they represent are Overlapping, 
Juxtaposed and inter-related in the sense that while all acts 
enumerated under the heading "war orimes" constitute also and 
simultaneously crimes against humanity this 1 b not so with the 
latter category. There are many acts coming under the notion 
of orimes against humanity which constitute also and simultaneously 
war orimes, particularly where such acts are being oonmitted on 
enemy oocupiod territory or against allied nationals; but there 
are also acts qualified as orimes against humanity which cannot 
be brought within the category of violations of the Iowb and 
oust croc of war, i.c, those orimes against humanity whioh were 
oonmitted either at a time when there was no state of war, or 
against aLtizene of neutral states, or against enemy nationals, 
or on enemy territory. 

In this way v/e ocme to the conclusion that every act 
or nearly every act coining under the terms of "war crimes" and 
"crimes against humanity" violates the corresponding human ri^it. 

It may be added that orimes against peace, namely, planning, 
preparation, initiation and waging of a war of aggression, 
declared by the Nuremberg Tribunal as a supreme international 
crime, constitute also, in a general non-teohnioal sense. 










a orlop against hwanity, as they involve, in certain oiroumstanoos, 
violations of huaan rights. 

The terms, "orlines against peaoe", "war orimes", and * .* 
"crimes against humanity", although they are usee* in the 
Doouasnts as teahnioal terms, and the corresponding provisions, with 
the exception of "war crimes" have only recently been defined more 
precisely; they do not represent conceptions and ideas entirely 
novel and without precedent. All of them have some history behind 

i 

them and insofar as the question of the protection of human ri^xts 
is oonoemed they are an expression of the oontnon "desire to serve 
the interest of humanity and the ever progressive needs of dvlL- 
isation". This quotation taken from paragraph 2 of the Preamble 
of the Fourth Hague Convention of 1907 oonoeming the Laws and 
Customs of War on Land, brings us to the essential part of this 
Survey, the purpose of which is to sketoh the historical events 
preoeding the Charters, as well as the most important stages of the 

protection of human rights is striotly connected. 


'.m&M&iiillLil-ML'-JUrj. 


. In the centuries long ohain of developments and progress 

which tended to modify gradually the unsparing cruelty of the 
war practices and aimed through custom and treaties to transform 
the usages in war into legal rules of warfare in order to make 
wars more humane, the Second Peace Conference held at the Hague 
in 1907 marks the turning point. This Conference which had been 
convoked for the purpose of "giving a fresh development to the 
humanitarian principles " ("0 drew up a number of Conventions which 












represent the most import ant step in "evolving a lofty conception 
of the ocnmon welfare of humanity", 0) 

The principle of humanity, whioh is one of the 
principles that underline all these anaotments aims at estab¬ 
lishing as firmly as possible that all such kinds and degrees 
of violence as are not necessary for the overpowering of the 
opponent should not be permitted to a belligerent, and that in 
contradistinction to the savage cruelty of former times, a certain 
amount of fairness and respect for human rights in no way hampers 
the realisation of the purpose of war. 

Thus the fourth of the Hague Conventions of 1907, the 
one oonoeming the Laws and Customs of War on Land, recalls in the 
Preamble that the Contracting Parties "inspired by the desire to 


Other general treaties concluded between the majority 
of States, whioh constitute the most important developments of 
the laws of war prior to 1907, are the following: 

a) The Declaration of Paris of April 16th, 1856, respect¬ 
ing warlire Art Which abOllffTlGd'prlvatbCMng, 
reoognised the principles that the neutral flag 
protects non-contraband enemy goods, and that non- 
contraband neutral goods under an enemy flag cannot 

be seized, 

b) The Geneva Convention of August 22nd, 1864. for the 
amelioration of the conditions of wounded soldiers in 
armies in the field, followed by a Convention sijjied 
in Geneva on July 6, 1906, 

o) The Declaration of St, Petersburg of Deoember 11th, 

186&. respecting the prohibition of the use in war of 
projectiles under 400 grammes (14 ounces) whioh are 
either explosive or charged with inflaumable substanoes, 

d) The Convention enacting regulations respecting the 
Laws of War on Land agreed upon at the First Peace 
Conference of 1899. which represented the first 
international endeavour to codify the laws of war. 

This Convention was revised in 1907 and its place 
is now taken by Convertian IV of the Seoond Peace 
Conference, 
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diminiah the evils of war, so far as military requirements 
permit*, thought important "to revise the general laws and 
customs of war, with the view on the one hand of defining them 
with greater precision, and, on the other hand, of oonfinlng them 
within limits intended to mitigate their severity as far as 
possible”. According to their views, these provisions were 
intended to serve as a general rule of oonduot far the belligerents 
not only in their mutual relations but also in their relations 
with the civilian population. Accordingly, in the eighth para¬ 
graph of the Preamble the Contracting Parties expressly deolared 
that "the inhabitants and the belligerents remain under the pro¬ 
tection and governance of the principles of ths law of nations, 
derived from ths usages established among civilised peoples, from 
the laws of humanity, and from the dictates of the public 
oonsoienoe". 

However, in spite of these referenoes to "humanity", 
"interests of humanity" and '•Laws of humanity", all these expressions 
are used in this Convention, as well as in all other doovxnenfcs and 
enactments of that period, in a non-teohnicnl sense and oertainly 
not with the intention of indicating a sot of norms different 
from the "laws and oust ana of war", the violations of which 
constitute war crimes within the meaning of the Documents of 
1945 R nd 1946 enumerated at the outset. The Fourth Hague 
Convention is an instrument dealing, an it were, por definitional 

with war orlmeB in the technical and narrower sense, and the 

« 

"interest Qf humanity" are conceived here only as the object 
whioh the laws and cu3to»no of war serve, and the "Laws of hunanity" 
aB one of the sources of the law of nations, 0) 


^ See £, Sohwelb*a artidle on "Crimes against Humanity". 
published in 











To the other Hague Conventions of 1907 which are of 
relevance to the question of the protection of human rights and 
the provisions of whioh are of the same nature as those enacted 
in the Fourth Convention, belong the following: 

Third Convention relative to the Opening of Hostilities. 

Fifth Convention respecting the Rights and Duties of 
Neutral Powers and Perseus in case of War on Land. 

Sixth Convention relative to the Status of Ehemy 
Merchant-Ships on the Outbreak of Hostilities. 

Seventh Convention relative to the Conversion of 
Merchant-Ships into War-Ships, 

Eighth Convention relative to the Laying of Automatic 
Submarine Contact Mines, 

Ninth Convention respecting Bombardment by Naval Foroes 
in Time of War. 

Tenth Convention for the Adaptation to Naval War of the 
Principles of the Geneva Convention. 

Eleventh Convention relative to certain Restrictions with 
regard to the Exercise of the Right of Capture in 
Naval Wars. 

Thirteenth Convention concerning the Ri^its and Duties 
of Neutral F 0 wers in Naval Wars. 

Fourteenth Convention Prohibiting the Discharge of 
Rrojeotiles and Explosives from Balloons, ^ 


0) See the Final Act of the Seoond Peaoe Conference, The Hague. 
1907. and Conventions and Declarations Annexed thexto. 
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In oonneotion with the Eighth of the above Conventions 
it may be worth while recalling here the declaration ctf Baron 
Marschall von Bieborstein, First Delegate Plenipotentiary of 
Germany^ who, speaking at the Hague Conference of 1907 with 
regard to submarine mines, used the following words: 

•Military operations are not governed solely by 
stipulations of international law. There are other faotors. 
Conscience, good sense, and the sense of duty imposed by the 
principles of humanity will be the surest guides for the oonduot 
of 1 sailors, and will constitute the most effective guarantee 
against abuses. The officers of the German Navy, I loudly 
proclaim it, will always fulfill in the strictest fashion the 
duties which emanate from the unwritten law of hunanity and 
civilisation", V 1 ) 

As to the binding fibree. of all these conventions and 

i * 

enactments it is sufficient to say here quite generally, that 
according to the principles of International Law all the rules of 
•warfare that by custom or treaty evolved into laws of war are 
binding upon belligerents under all circumstances and conditions, 
and in principle cannot be overruled even by necessity, unless they 

are framed in such a way as not to apply to a case of neoessity in 

% * 

self-preservation. They do not lose their binding force even if 
their breach would effect an escape from extreme danger or the 
•realisation of the purpose of war. These guiding principles find 
their expression in Article 22 of the Hague Regulations which 
stipule '.es distinctly that the ri$it of belligerents to adopt 
means of injuring the enemy is not unlimited. 

The effectiveness of some of tte Hague Conventions con¬ 
cluded before the First V70rld War was considerably impaired by the 
incorporation of a so-oalled "general participation clause" pro¬ 
viding that the Convention shall be binding only if all belligerents 
are parties to it. On the other hand sane of the later Conventions 


^ Quoted in the Reports of the Qanmlssion of Responsibilities of 
1919, referred to in full in the subsequent seotions. 
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expressly reject the general participation clause or include it 
in a different and modified form,^) 

Thus, as regards the latter praotice, the Signatories 
of the Protocol of 1925 mentioned below have inoluded therein a 
reservation to the effect that the instrument shall oease to be 
binding towards any belligerent Power whose armed farces, "oar the 
armed forces of whose Allies", fail to respect the prohibitions 
laid down in the Protoeol, As Oppenheim says in this oomeotion, 
"the effect might be that in a war in whloh a oonBlderable 
number of belligerents are involved, the action of one State, 
however small, in a distant region of war, might beoome the 
starting point for a general abandonment of the restraints of the 
Convention, A3 between opposing belligerents actually in 
contact with one another some form of 'participation 1 olause Is 
clearly neoessary. But the requirements of reciprocity and of 
effectiveness of treaties are not irreconcilable, and progress 
oan undoubtedly be achieved by a less rigid and exacting formula** 
tion of the olause than has been the oaBe hitherto, «(2) 

To other factors which are, or had until reoently been, 

limiting the effectiveness of the rules of war belong also: (a) 

• i r * 

the institution of reprisals which, while designed to ensure the 
observance of rules of war, have systematically been used as a 
convenient oloak for disregarding the laws of war; and (b) the 
question of the plea of superior order. 

These very important questions deserving the serious 
attention of Governments shall however be the subject of 
separate Sections of the Report, 


0 ) 


See the Geneva Conventions of 1929 and the Protocol of 1925- * 


(2) L. Oppenheim, International Law, Vol n. , Sixth Edition, 
page 186, 
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In order to dispose with the particular subject of 
the developments of laws of war, the following may bo mentioned 
here of the more important onaotments subsequent to the ?irBt 
World War: 

a) The Protoool of 1925 oonoeming the use in war of 
asphyxiating, poisonous, and other gases, signed at a 
speoial Conference convened by the Council of the League 
of Nations. 


b) The G e neva Convetioreof 1929 concerning the treatment 
of sick and wounded, and of prisoners of war. 


o) The London Protoool of 1936 relating to the use of 
submarine merchant vessels. 


II. THE DEVELQEMENTS DURING THE FIRST 
WORK) WAR. 


1^ The massacres of the Armenians in Turkey. 

In connection with the massacres of the Armenian 

# 

population which pocurred at the beginning of the First World 
War in Turkey, the Governments of France, Great Britain and 
Russia made, on the 28th May, 1915, a declaration denouncing 
them as "orlmea against humanity *and civilisation '* far which all 
the members of the Turkish Government will be held responsible 
together with its agents Implicated in the massacres. The 
relevant part of this declaration reads as follows; 

"En presence de oes nouveaux crimes de la Turquie 
oontre 1'humanity et la civilisation, lea Gouvercements allies 
font savoir publiquement h la Sublime P 0 rte qu'ils tiendront 
personnellement responsables desdits crimes tous les membres 
du Gouvernement ottanan ainsi quo ceux de oes agents qui se 
trcuveraient impliqu^s dans do pareila massacres, N (0 


C 1 ) The full text of the declaration is quoted in the Armenian 
Memorandum presented by the Greek Delegation to the Commission of 
Responsibilities, Conference of Paris, 1919, 
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The warning given to the Turkish Government on this 
occasion by the Governments of the Triple Entente was referring! 

as will be shown in more detail later, exactly to one of the 

•• ' * 

types of acts which the modern term of crimes against humanity 
is intended to cover, namely, inhunane acts committed by a 
government against its own subjects. 


2^ The 1919 Caanission of Responsibilities. 

In January, 1919, the Preliminary Peace Conference of 
Paris deoided to create a Commission composed of fifteen members, 
for the purpose of "enquiring into the responsibilities relating 
to the war". The Commission was oharged, inter alia, to enquire 
into and report upon "the faots as to breaches of the laws and 
customs of war oonmitted by the foroes of the German Empire and 
their Allies, on land, on sea, and in the air", during the 1914- 
1919 war. (1) 

In its Report of 2.7th March, 1919 ^ the Coranission 
had stated that the large number of documents it has considered, 
supplied abundant evidence of outrages of every description 
committed on land, at sea, and in the air, against the laws and 
customs of war and of the laws of humanity, and that in spite of 
the explicit regulations, of established customs, and of the dear 
dictates of humanity. Germany and her allios have piled outrage 
upon outrage. 

In particular, the Commission established that rwltiple 
violations of the rights of combatants, of the rights of civilians. 


and of the riphtg of both, have been oonmitted which were the out¬ 


come of the "most cruel praotioes which prindtive barbarism, aided 


' ' Violations of the Laws and. Customs of 7/ar. Reports of Majority and 
Dissenting Reports of the American and Japanese Memoers of the Ooimassion 
of Responsibilities, Conference of Paris, 1919. Came gin Endownt for 
International Peace, Division of International Law, Pamphlet No, 32. 


(2) Op, cit ., Chapter H. 










by all the resources of modem soience, could devise for the 
execution of a system of terrorism oarefully planned and carried 
out to the end. Not even prisoners, or wounded, or women, or 
ohildren have been respected by belligerents who deliberately 
sought to strike terror into every heart far the purpose of 
repressing all resistance. Murders and massacres, tortures, n 
shMds famed of living human beings, oolleotive penalties, the 
arrest and elocution of hostages, the requisitioning of services 
for military purposes, the arbitrary destruction of publio and 
private property, the aerial bombardment of open towns without 
there being any regular siege, the destruction of merchant ships 
without previous visit and without any precautions for the safety 
of passengers and orew, the massacre of prisoners, attaoks on 
hospital ships, the poisoning of springs and of wells, outrages 
and profanations without regard for religion or the honour of 
individuals" constitute the most striking examples of such 
violations. 

As a basis t> r future oollootion and -pi* ■ ficatlon of 

information concerning the oharges as to breaches of tbs laws and 

oust ana of war, the Commission arrived at the follewring formal 

list of orimes or groups of crimes;- 

i Murders and massaores; systematic terrorism. 

Putting hostages to death. 

Torture of civilians. 

Deliberate starvation of civilians. 

Rape, 

Abduction of girls and women for the purpose of 
enforced prostitution, 

7) Deportation of civilians, 

81 Internment of civilians under inhuman conditions, 

9) Forced labour of civilians in oomeotion with the 
military operations of the enemy, 

101 Usurpation of sovereignty during military occupation, 
.11) Compulsory enlistment of soldiers among the 
inhabitants of oocupied territory. 











Attempts to denationalise the inhabitants of 
occupied territory. 

Pillage. 

Confiscation of property 

Exaction of illegitimate or of exorbitant 
contributions and requisitions. 

Debasement of ourronoy, and issue of spurious 
currency. 

Imposition of collective penalties. 

Wanton devastation and destruction of property. 

Deliberate bombardment of undefended places. 

Wanton destruction of religious, charitable, 
educational and historic buildings and 
monuments. 

Destruction of mere?: nt ships and passenger 
vessels without warning and without pro¬ 
vision for the safety of passengers and 
crow. 

Destruction of fishing boats and of relief ships. 

Deliberate bombardment of hospitals. 

Attack on and destruction of hospital ships. 

Breach of other rules relating to the Red Cross. 

Use of deleterious and asphyxiating gases. 

Use of explosive or expanding bullets, and other 
inhuman appliances. 

Directions to give no quarter. 

Ill-treatment of wounded and prisoners of war. 

Ihployment of prisoners of war on unauthorised 
works. 

Misuse of flags of truce. 

Poisoning of wells. 


It is sufficient to say here in this connection that 
almost all types of crimes included in this list or which could 
be brought under the above heads, either oonstitute per se or 
involve, in certain oircumstanoes, violations of the inherent 
human rights. 

The substantial number of examples (oharges) of offences 
conmitted by the authorities and forces of the Central Expires 
and their Allies that had boon collected by the Conmission 
can be divided into two categories. To the first category com¬ 
prising the overwhelming majority of oharges belong offences 
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( ) Reproduced in %a Documentation Inter nationale. La Palx de 
Versailles. Vol, 3. IuPsponsabilites des auteurs dc la Guerre et 
Sanctions 11 . Paris. 1930. Annex I to the Main Report. 







committed in violation of the laws and customs of war, and 
whioh can be classified as war crimes sensu strlcto. The 
second category constitutes offenoes that were oaanitted on the 
territory of Germany and her Allies against their own nationals. 
In particular, the Cocmission had included into its findings 
information on various crimes violating the rights of civilians 
and oonmitted by Turkish and German authorities against Turkish 
subjects, i. e» the Armenians and the Greek speaking population 
of Turkey, or by Austrian troops agiinst the population of 
Gorizia, whioh at the material time (1915) was Austrian 
territory. It would appear that the latter set of offenoes 
had been qualified by the Ocnmission as crimes coming under the 
notion of violations of the laws of humanity. As has already 
been shewn in paragraph 1) supra the massaores of the Armenian 
population in Turkey were denounced-a»- “primes against humanity 
and civilisation ". 

The majority of the Commission came to the conclusion 
that the war of 1914*»1919 "was carried on by the Central 
Bnpirea together with their allies, Turkey and Bulgaria, by 
barbarous or illegitimate methods in violation of the established 
laws and customs of war and the elementary laws of humanity" , 
and that "all persons belonging to enemy countries, however 
high their position may have been, without distinction of rank, 
including chiefs of States, who have been guilty of offenoes 
against the laws and customs of war or the laws of humanity, are 
liable to oriminal prosecution", ^ AocordingLy, the Coranission 
recoranended that in addition to the municipal courts, military 


0 ) Op, oit,. Chapter HI. 











or civil, which every belligerent ha3, according to International 
Law, power to set up for the trial of such cases, an Inter¬ 
national Court ("High Tribunal") to be constituted for the trial 
of outrages falling under four special categories of charges of 
violations of the laws and customs of war and of the lav/s of 
humanity. 0) 

The above conclusions find recommendations were the 
logical outcome of the opinion contained in a statement made by 
the Conmission to the effect that "having regard to the multiplicity 
of crimes comnitted by those Fowers wisich a short time before had 
on two occasions at the Hague protested their reverence for right, 
and their respect for the principles of humanity, the public 
conscience insists upon a sanction which will put clearly in the 


The four categories of charges are the following:- 

a) Against persons belonging to enemy countries who have 
oawnitted outrages against a number of civilians and soldiers 
of several Allied nations,such as outrages committed in prison 
camps where prisoners of war of several nations were congregated 
or the crime of forced labour in mines where prisoners of more 
than one nationality were forced to work; 

b) Against persons of authority, belonging to enemy 
countries, whose orders were executed not only in one area or 
on one battle front, but \/hose orders affected the conduct 
of operations against several of the Allied armies; 

c) Against all authorities, civil or military, belonging 
to enemy countries, however high their position may have 
been, without dintiiiotion of rank, including the heads of 
States, who ordered, or, with knowledge thereof and with 
power to intervene, abstained from preventing or taking 
measures to prevent, putting an end to or repressing, 
violations of the laws or customs of war (it being understood 
that no such abstention should constitute a defence for t he 
actual perpetrators); 

d) A^inst ouch other persons belonging to enemy countries 
as, having regard to the character of the offence or the law of 
any belligerent country, it may be considered advisable not to 
proceed before a court other than the High Tribunal hereafter 
referred to. (See Op, cit. Chapter IV). 

(The American Representatives in the: Commission submitted a number 
of reservations to the above recommendations). 
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light that It Is not permitted cynically to profess a disdain 
for the most saortsd laws and the most formal undertakings", 

Prom the foregoing, it appears that the two categories 
of offences with which the Commission of Fifteen concerned it¬ 
self, namely, violations of the laws and customs of war on the 
one hand and offences against the laws of humanity on the other, 
correspond genorally speaking to "war crimes" and "orimea against 
humanity" as they are distinguished in the two Charters of 1945 
and 1946 and the Control Council Law No* 10* Here, we find far 
the first time the juxtaposition of these two types of offences. 

It is however not known whether the 1919 Commission. 

/ w 

in using the term "orimea against the laws of humanity" had in 
mind offences which were not covered by the other expression 
"violation of the laws and customs of war", particularly whether 
the Commission thought of crimes against "any oivilian population" 
oonmitted by the Centred Powers during the First World War, It 
i3 oorimon knowledge that to sane extent also in the First World 
War persecutions of their own nationals had been conducted by the 
Central P 0 wera on a considerable scale, though not on a soale 
comparable with what happened in Nazi dominated Europe between 
1933 and 1945. Reference is m/tde, e,g. to persecutions of pol- 

1 

itioal opposition groups and of Slavonic and Romanic raoes in 
Austria and Hungary, and to crimes oonmitted against r&oial • 
minorities -in 'Bulgaria and Turkey, 

In the Memorandum of Reservations presented to the 
Commission, ^) the Aucrioon members objected to the invocation 
and references to the "laws and principles of humanity", to be 
found in the Report, inter alia, on the ground that in contra¬ 
distinction to the laws and customs of war, the laws and principles 
of humanity, are not a standard certain, to be found in books of 



v ' "Memorandum of Reservations presented by the Representatives of t he 
United Siates to the Report of i;lie Conmission of Responsibilities, April 
4th, 1919", contained in Annex II to the Report of the Majority of the 
Conmission of Responsibilities, 
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authority and in the practice of nations, but they vary v/ith 
the individual, which, if for no other reason, should exoludo 
them from consideration in a court of justice, especially one 
charged with the administration of criminal law. 

In particular, the American Representatives pointed 
out that "war was and is by its very nature inhuman, but acts 
consistent v/ith the laws and customs of war, although these 
acts are inhuman, are nevertheless not the objeot of punish¬ 
ment by a oourt of justice, A judical tribunal only deals 
with existing law and only administers existing law, leaving to 
another forum infractions of the moral law and actions contrary 
to the laws and principles of humanity, A further objection 
lies in the fact that the laws and principles of humanity are 
not certain, varying with time, place, /ind circumstance, and 
accordingly, it my be, to the conscience of the individual judge. 
There is no fixed find universal standard of humanity". 

In connection with the worA of the Cannission of 
Fifteen it may also be of some interest to recoi’d here the 
American observations on the principles which should be the 
standard of justice in measuring charges of inhu man or atrocious 
conduct during the prosecution of a war. (1) 

These propositions were the following:- 

1) Slaying and maiming men in • accordance with generally accepted 
rules of war are from their nature cruel and contrary to the modern 
conception of humanity. 

2) The methods of destruction of life and property in conform¬ 
ity with the accepted rules of war are admitted by civilised 
nations to be justifiable and no charge of cruelty, inhumanity, 
or impropriety lies against a party employing such methods, • 

• 

»»■» - • < ■ — -■»--» ■ i ■ 

( 1 ) 

" Memorandum on the Principles wh ich should Determine Inhuman and 
Improper Acts of War" , contained in Annex II tlie Rtnort of Majority 
of the Comnission of Responsibilities of 1?19. 

















3) The principle underlying the aooepted rules of war is the 
necessity of exeroising physical foroe to proteot national 
safety or to maintain national rights, 

4) Reprehensible cruelty is a matter of degree whioh cannot 
be Justly determined by a fixed line of distinction, but one 
which fluctuates in accordance with the facts in eaoh oase, but 
the manifest departure fran aooepted rules and customs of war 
imposes upon the one so departing the burden of Justifying his 
conduct, as he is prlma faoie guilty of a oriminal act, 

5) The tost of guilt in the perpetration of an act, whioh 
would be inhuman or otherwise reprehensible under normal 
conditions, is the necessity of that aot to the protection of 
national safoty or national rights measured ohiefly by actual 
military advantage, 

6) The assertion by the perpetrator of an act that it is 

necessary for military reasons does not exonerate him fran 
• 

guilt if the facts and circumstances present-reasonably strong.. . 
grounds for establishing the needlessness of the aot of far 
believing that the assertion is not made in good faith, 

7) While on act may be essentially reprehensible and the 
perpetrator entirely unwarranted in assuming it to be neoessary 
from a military point of view, he mist not be condemned as 
wilfully violating the laws and customs of war or the principles 
of humanity unless it oan be shown that the aot was wanton and 
without reasonable excuse. 

8) A wanton act which onuses needless suffering (and this inoludes 
such causes of suffering as destruction of property, deprivation 

of necessaries of life, enforced labour, eto), is cruel and 
oriminal. The full measure of guilt attaches to a party who 
without adequate reasons perpetrates a needless aot of oruelty. 











Such an act is a crime a,-ninst civilisation, which is without 
palliation. 

9) It would appear, therefore, in determining the criminality 
of an act, that there should be considered the wantonness or 
roalioe of the perpetrator, the needlossness of the aot free - 
a military point of view, the perpetration of a justifiable act 
in a needlessly harsh or cruel manner, and the Improper motive 
whioh inspired it. 

3) The Peace Treaties of 

In the subsequent Peace Treaties with Germany, Austria, 
Hungary and Bulgaria ^, the view of the American members 
eventually prevailed, and the references to the "laws of humanity" 
do not appear in these treaties. All tlie relevant provisions 
in these treaties, with the exception of Article 227 of the Peaoe 
Treaty of Versailles, deal only with acts in violation of the 
laws and customs of war. Thus, for instance, in Article 228 of 
the Treaty of Versailles the German Government recognized the 
right of the Allied and Associated Powers to bring to justice 
persons accused of having conmitted aots in violation of the laws 
and oustoms of war, and it also subscribed to the obligation of 
handing over to these Powers all persons accused of having 
conmitted such aots. 

As to tho question of jurisdiction the treaty stipulated 
that persons guilty of criminal acts against the nationals of one 
of the Allied and Associated Powers will be brought before the 
military tribunals of that Power, while persons guilty of such 
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Peace Treaties of Versailles (Articles 227-230), Saint-Germain-en- 
Laye (Articles 173-176), Trianon (Articles 157-159), and Neuilly-sur- 
Seine (Articles 118-120). 









Aots against the nationals of more than one of these Pavers 
will be brought before military tribunals composed of members 
of the military tribunals of the Powers concerned (Artiole 229)# 

Artiole 227 of the Treaty of Versailles provided 
that the Allied and Associated Powers publicly arraigi Wilhelm II 
of Hohenzollem, formerly the German Bnperar, "for a supreme 
offenoe against international morality and the sanotlty of 
treaties ", In its decision the special tribunal whioh was 
envisaged for the trial of Wilhelm II was to be guided "by the 
highest motives of international polioy, with a view to vin¬ 
dicating the solemn obligations of international undertakings 
and the validity of international morality"* 

e 

It is to be pointed out that this arraignment of the -Kaiser 
did not take effect on a charge of a violation of existing law, 
but the ex-Kaiser was charged, according to what the authors of 
the treaty considered to be the then state of international law, 
with the offenoes against moral , not legal provisions. 

The provision of Article 227 whioh was the precursor 

of Article 6 (a) of the Nuremberg Charter and of Artiole 5 (a) of 

the Tokyo Charter respecting orimes against peaoe, with this 

important distinction, that the crimes against peace under the 

two Charters aro not merely contraventions of a moral code, but 

violations of legal provisions, does not, of course, concern the 

present problem of "war orimes" and "crimes against humanity". 

However, in connection with Artiole 227 it is to be recalled that 

during the Paris Peace Conference the Allied and Associated Powers 

had formally stated that in their view the war which began on 

August 1, 1914, was " the greatest crime ap^inat humanity and the 

freedom of peoples that any nation, calling itself civilised, has 

(“0 

ever consciously committed",' ' Accordingly, Article 227 stipulated 

^ See the "Reply of the Allied and Associated P n wera to the 
Observations of the German Delegation on the Conditions of Peaoe". 
Paris, June 16, 1919, published by H.M. Stationery Office, 
Miscellaneous, No. 4 (1919). 
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that a special Tribunal ahull be constituted to try the Geraon 
. Bnperar, ccngposed of five judged, one appointed by each of the 
following Powers; United States, Groat Britain, Prance, Italy 
and Japan, When the Geruian Delegation contended in connection 
with this and other stipulations referred to above that a trial 
of the accused by tribunals appointed by the Allied and 
Associated Powers would lie a one-sided and inequitable pro¬ 
ceeding, the Allied and Associated Powers replied that they 
. "oonsider that it is impossible to entrust in any way the trial 
of those directly responsible for o ffences against hunanity 
and international right to their accomplices in their crimes",^ 

Fran the latLer it would appear that the authors cf the 
document referred to above considered aots in violation of the 
laws and customs of war, or at least some of them, p.s constituting 
simultaneously "war crimes" and "orimes against humanity" in a 
noivteohnical sense. 

The first treaty Trt th Turkey, however, the Treaty of 
Sfevres, signed on 10th August, 1920, contained in addition to 
the provisions dealing with violations of the laws and customs 
of war (Articles 226-228), which correspond to Articles 228-230 
of the Treaty of Versailles, a farther provision. Article 230, 
by which the Turkish Government undertook to liand over to the 
Allied Powers the persons responsible for the rossaores comnitted 
during the war on Turkish territory. The relevant parts of 
this artiole read as follcw3: 

"The Turkish Government undertakes to harai over to cthe 
Allied P 0 wer3 tne persuns whose surrender may be required by the 
latter as being responsible fur the massacres committed during 
the continuance of the state of war cn territory which formed 
part of the Turkish Bap ire on the 1st A u gust, 1914* 
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Op, cit., Seotion II, "Penalties" 








"The Allied P Q wers reserve to themselves the right to 
designate the Tribunal which shall try the persons so accused, and 
the Turkish Government undertakes to recognise suoh Tribunal, 

"In the event of the League of Nations having oreated 
in sufficient time a Tribunal competent to deal with the said 
massaores, the Allied P 0 wers reserve to themselves the right to 
bring the accused per:ons mentioned above before suoh Tribunal, 
and the Turkish Government undertakes equally to recognise suoh 
Tribunal", . 

It appears that the provisions of Article 230 of the 
Peaoe Treaty of Sbvres was obviously intended to oover, in 
conformity with the Allied note of 1915, referred to in the pre¬ 
ceding seotion, offences which had been committed on Turkish 
territory, against persons of Turkic!, citizenship though of 
Armenian or Greek race. This article constitutes therefore a 
precedent for the provision of Artioles 6 (o) and 5 (o) of the 
Nuremberg and Tokyo Charters, and an example for one of the 
categories of "crimes against humanity" as understood by these 
enactments. 

The Treaty of Sbvres was, however, not ratified and did 
not oome into force. It was replaced by the Treaty of Lausanne, 
signed on 24th July, 1923, which did not oontain provisions res¬ 
pecting the punishment of war crimes, but was accompanied by a 
"Declaration of Amnesty" for all offenoes oommltted between the 
1st August 1914 and the 20th N 0 vember 1922,^ 

III. THE PERI OD BETWEEN THE WORL D 'WARS . 

1^ The Italo-Abyssinian War of VK-36. 

During the Italo-Abyssinian conflict a number of protests, 
appeals and declarations had been issued by Haile Selassie, the 

( 1 ) 

"Declaration of Amnesty" and the Protoool attaohed to it, 
dated 24th July, 1923, 
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EJnperor of Ethiopia, denouncing the- various and many orimea 
oomitted by Italian forces md authorities against the 
Ethiopian population, both during the campaign And after the 
annexation of Ethiopia by Italy was proclaimed on the 9th May 
1936. 

One category of tuo crime3 committed at the time became of 
special concern to the League of Nations and an ad hoc Committee 
of Thirteen was created to consider the use of poison gas by the 
Italian Army and Air Force. In one of the meetings of this 
Cornnittee it was specifically pointed out that both parties 
signed the relevant Geneva Convention prohibiting the use of 
gxses in any fora >r circumstances, and a reference was made to 
the fb.ct that numerous cases of gas-poisoning were confirmed by 
impartial a urces, all of which gave evidence that gas had been 
used. 

In his personal address to the Sixteenth Assembly of the 
League of Nations, the iinpuror of Ethiopia, while describing the 
fate which had been suffered by Ethiopia, stated on 4th July, 

♦ i 

1936, inter alia, tliat "It is not only upon warriors that the 
Italian Government has made war, it has above all attacked popula¬ 
tions far removed from hostilities". First, "towards the end 
of 1935 Italian aircraft hurled upon :ny armies bombs of tear gas. 

The Italian aircraft then resorted to mustard gas". Describing 
further on hew these operations and the technique applied for 
this purpose were spreading later over vast areas of Ethiopian 
territory, the Bnperor said that "it was thus that as from the 
end of January, 193', soldiers, women, children, cattle, rivers, 
lakes, and pastures were drenched continually with this deadly 
rain ... in order to kill systematically all living creatures ... 

CO . . 

Statement by Mi. Eden on 8th April, 1936, ->ce Keesing* s " Contem¬ 
porary Ar ch ives" . Vol. II, 1934-1937, p.2066. 









"That was the chief method of warfare,.. • the very refinement 
of barbarism whioh consisted of oarrying ravage and terror 
into the most densely populated parts of the territory. Th# 
object was to soatter fear and death over a great part of the 
Ethiopian territory." ^ 

In a letter sent to the Seoretary-General of the 
League of Nations on March 17, 1937, the Bnperor of Ethiopia 
requested Ihe appointment of a Commission of Enquiry to 
investigate all the horrors ocnmitted in Ethiopia by the 
Italian Government. This letter constitutes a further 
indication that crimes coming under different notions had been 
committed on that territory. It denounces the execution of 
Ras Deata, a prisoner of war, in violation of the Hague 
Convention, and the alleged massacre of over 6.000 persons in 
Addis Ababa, whioh occurred in February, 1937* (2) 

In connection with the Italian crimes oomnitted in 
Ethiopia it is to be recalled that the Peace Treaty with Italy 
sigped in Paris on 10th February, 1947, and now in faroe, 
contains in Artiole 45 provisions dealing with Italy*s obliga¬ 
tions regarding the apprehension and surrender of war criminals 
in general . This Article stipulates inter alia that "Italy 
shall take all neoessazy steps to ensure the apprehension and 
surrender of: a) Persons accused of having ocnmitted, ordered 
or abetted war primes, and crimes against peaoe or hunanity " 
who according to paragraph 2 will be brought for trial. 

At the some time the Treaty contains a provision 
oonoerning Ethiopia, one of the Allied and Associated Powers to 
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See Roe sing, 


op. oit,, p. 2173-4. 
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the Treaty, which has an important bearing on the question of 
Ethiopia*a right to pfcoaeoute Italian nationals responsible for 
orimes oonmitted in that country. The relevant Article 38 reads 
as follars:. 

"The date from whioh the provisions of the present 
Treaty shall beoome applicable as regards all measures and sots 
of any kind whatsoever entailing the responsibility of Italy 
or of Italian nationals towards Ethiopia, shall be hold to be 
October 3, 1935". 

In view of the fact that Artiole 38 speaks of "all 
measures and acts of any kind whatsoever" it is clear that also the 
provisions dealing with war criminals in general (Artiole 45) axe 
necessarily included among the measures entailing the responsibility 
of Italy or of Italian nationals. 

Prom the foregoing it would appear that the crimes oonintfcted 
in Ethiopia during the Italo-Ethiopian war have by these retroactive 
provisions been qualified as war crimes and primes against humanity. 


2) The Spanish Conflict. 

A further example of the use between the tiro World Wars eg 

the expression "dictates of humanity ", in a non-teohnioal sense, nay 

be found in the International Agreement for Collective Moasures 

against Piratical Attacks in the Mcditerrane;in by Submarines signed 

at Nyon on September 14-th, 1937, and three days later supplemented 

by similar agreement signed at Geneva in respeot of similar acts by 

surface vessels and airornft. It is said there of attacks arising 

out of the Spanish confliot and committed against merchant ships not 

belonging to either of the conflicting Spanish parties, that they are 

violations of the rules of international law, and "constitute acts 

contrary to the most elementary diotates of humanity, which should 

be justly treated as acts of piracy", (1) 
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UNITED NATIONS V/AR CRIMES COMMISSION . (Covering Mote^. 

30th September 1947, 


HUMAN RIGHTS REPORT: PRELIMINARY PAPERS. 


Attaohed is the first draft paper covering 
a Section of the Hunan Rights Report, 

The following is the list of instalments which 
are envisaged to cover a) the History of the 
Problem of Violations of Human Rights, and 
b) Human Rifats in the Nuremberg Trial (except¬ 
ing orimes against Germans), i,e, those parts 
of the Report undertaken by Dr, J, Litawskl, 


I, HISTORY OF THE PROBLEM OF VIOLATIONS OF HUMAN RIGHTS. 

1, Historical Survey, Part I, 1907-1939, (Draft circulated) , 

2. Historical Survey, part II, 1939-1945, (in preparation 1 } . 

mm 0 

II, HUMAN RIGHTS IN THE NUREMBERG TRIAL. 

3, Legal basis and jurisdiction of the Tribunal - Inter¬ 
pretation of Article 6 of the Charter, and all related 
legal questions (Draft ready) , 

4. Rights of the Victims, (based on the Indictment and the 
Judgnent,) 

5* Rights of the accused, 

6, Information contained in the transcript of the trial, 
relevant to the subjeots as indicated under 3-5, 

7, General analysis of Nazi criminality, 

8, General conclusions, 

III, DEVELQEMINTS SUBSEQUENT TO THE CHARTERS 

9* of International Military Tribunals and Control Counoil 
(for Germany) Law No, 10, 
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UNITED NATIONS WAR CRIMES COMMISSION. 

. < * 

HUMAN RIGHTS REPORT. 

Preliminary Papora relating to the Tokyo Trial. 

Rapporteur: Dr. R. Zivkovid. 

“a ' ^ % 

NOTES ON THE INSTALMENTS 

I 

1. Attached are the first two draft papers dealing with the informa¬ 
tion arising from the Tokyo Trial. 

Subjoot to ar\y modification required after completion of the 
whole Report, thoso papora aro intondod to fit mainly in the sohemo 
suggested in Document III /96 and to cover tho field under the 

i 

following headings: 

I. Legal Basis of tho Tokyo Trial and Jurisdiction of the 
Par Eastorn Tribunal, 

II. Rights of the victims. 

III. Rights of tho accused (in preparation). 

« 

IV. Spheres in whioh rights of the victims and rights of the 
accusod may have conflicted (in preparation). 

V. Conclusions. 

Draft I. (Doc. IJ.lAO d). 

2. The draft dealing with tho questions under I includes considered 
tions on tho fundamental issue of tho substantive law undor' whioh the 
various crimes are prosocutod boforo tho For Eastorn Tribunal* 

It would appear that, apart from considering and citing the 

relevant rules of lav/ throughout tho various parts of the Report, a 

♦ 

sootion giving a general account of the substantive lay/ as it stands 
in regard to all trial s taken into consideration in tho Roport might be 
required. It would bo a chapter of its own dealing with tho questions 













of "Legal Basis" and "Jurisdiction" as a wholo and to the extent to 
which general foaturos x'olating to these questions cannot he inserted 
in ai\y other part of the Report. 

In this connection the following slwuld bo pointed outi 

(a) In presenting the substantive law of tto Par Eaotom Ohartor 
(Art.5) the rapporteur has submitted reasons as ho saw them for which 
substantive law is inciudod as part of the information in the Report 
(of. Doc. IIl/i.08, para.pp.2^-6). In connection with the preceding 
remarks it will be notod that those considerations aro at the same 
time of a general naturo and that they ore equally applicable to the 
law of any othor trial. 

Therefore the rapporteur uulinits them for what they are worth 
with the suggestion that they be ultimately considered for amalgamation 
with considerations submitted by cchor rapporteurs on subjoots of the 
same nature. 

(b) When presenting the lav.' contained in the Far Eastern Charter 
it was thought unnecessary to enter into a detailod analysis of its 
Article 5 for tho following reasons: 

The passagos relating to tho For Eastern Chortor will most 

probably come as a further illustration of tlie law which was for the 

* 

first time formulated in tho Nuremberg Chortor and soon upon that in 
the Allied Control Council Law No. 10. In view of the additional fact 
that, insofar as tlio two principal war orimos trials are concerned, the 
Nuremberg Trial is completed, whereas Lha Tokyo Trial is not, tho law 
in the Nuremberg Clurtor will naturally have prooodonce in tho Report 
and will represent tho appropriate l’rainowork for a full analysis of 
tho law embodied on tho sanu linos in tho For Eastorn Charter* 

For those reasons it appears oi'f hand thr.t all that will be 
required concerning tlio substantive law in tlai Far Eastern Charter* 
would bo to stross -cho points of difference, tochnical and substantive, 
in comparison with tho Nuremberg Charter* 
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(o) In viow of tho identical nature of the law contained In the 
two Chart ora It will also bo no tod that a numbor of considerations made 
with regard to tho Far Eoatorn Chartor, such as for instanoo those 
deeding with tho bearing of "orimoo against poaoo" upon violations of 
human rights, (of. Doc. IIl/loQ, para.7, pp.7^9 )» apply well to tho 
Nuremberg Chartor and to Allied Control Council lav/ No.10. Accordingly, 

they should also bo rugordod as part of the considerations likely to be 
submitted by other rapportours on the same subject. 

Draft II. (Poo. III/109). 

3. The seoond paper attachou doala with tho "rights of the victims". 

(a) This part aa woll as tho others envisaged undor III and IV, 

are for tho ciwu being bored on tho Indiotmont and tho Chartor, and 

/ 

will bo supplomc.ntod in duo course by tho information arising from the 

’i * • 

Transoripts \/hon tlioir oxamination is completed and from tho Judgment 

• . *' • 

whon it is pronouncoJ. 

The proaont drafts oould, consequently, bo forwarded to tho 
United Nations as roprosonting a preliminary or interim report on tho 

• r 

Tokyo Trial which, though iricomploto, contains a useful amount of 
information and stows in broad linos the general scope of tho quostions 
relevant for tho purposes of Unitod Nations. 

Whon all sourcos of xnfomation aro availablo or whon porusal of 
port of the remaindor nov/ in tho arctlives of tho Unitod Nations War 
Crimes Comniasion is oonplo bud, it is proposod to lraft other papors in 
which all tho information would bo oonsolidatod in a 3inglo text. It 
might prove necessary to do this in ono or two noro stages boforo tho 
final toxt oan bo oonoludod. 

(b) Draft II (Loc. Ill/luy) contains also certain oonsidorationa 
whioh, though e*poaod in rogard to tho Tokyo Trial, go as woll for tho 
Nuremberg or any cthar "rial to tho oxtont to v/hioh 3ubjoots of tho soma 
nature aro conoomod (cf. for instance para, if, pp.^-U and para. 9(c) and 
(d), pp. 16-18). It. j bvioua that 3uch considerations should bo put 
in harmony with trx .30 doaiing with other sourcos of information in tho 











final text of the Report or oven In on Interim or preliminary text aa 
a whole* Iferoovor, it is likoly that suoh parts will have to be 
entirely redrafted and some of them subordinated to drafts of other 
rapporteurs* • 

Meanwhile, overlappings on suoh subjects aro unavoidable, and even, 
it is submitted, commendable in view of the fact that several minds can 
better grasp a given subject in all its various aspeots than a single 
mind* 

general Remarks* 

4 * The rapporteur has made extensive uso of footnotes with a view to 
relieving as much as possible of the main toxt from technicalities, 
particularly quotations, or from controversial or tanglod issues* 

In addition to this, ho thought it more appropriate to limit 
(flotations to ossontiol parts only and to mako roforonoe to the souroe 
for all dotailod particulars which might bo sought for by the reader* 

5* The rapporteur has takon into account the guidance roooimondod in 
Doo* C,259(l), Seotion X, para.3, p*6, that the Unitod Nations "does 
not expect a oollootion of material indiscriminately dealing with 
reoords of oonmon law orimes, war crimes, and orimos against humanity", 
which is "of no particular rolovanco to tho task boforo the Human 
Rights Oonndssion*" 

Accordingly, tho rapporteur has limited tho information ooncorning 
suoh offenoes to a bare minimum, and attaohod noro importanoo to casos 

showing either the development of international law in the fiold of war 

* 

orimes in tho widor sense, or posing problems for tho futuro development 
of rules protecting human rights. 

6 * Oomnonta are invitod on these spooiflo drafting points, in 
connection with tho way in which other rapporteurs are drawing up their 
respective parts* 
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UNITED NATIONS WAD CRIMES COMMISSION, 

HUMAN RIGHTS RETORT: PRELIMINARY PAPERS 
THE TOKYO TRIAL. 

Rapporteur: Dr. R Zivkovi6. 

Draft I. 


LEGAL BASIS OF THE TOKYO TRIAL. 

1* The trial against the Japanese major war criminals opened on 29th 
April 19^6 in Tokyo boforo the International Military Tribunal for tho Par 
East (hereinafter callod Par Eastern Tribunal). At tlio time of tho writing 
of this Report tho trial is at.ill in progress. 

A total of 28 persons wore indicted for crimes ugainst poaoo, war 
orimes and crimes against humanity, oil of whom occupied at one time or 
another key positions in the conduct of Japanese political and military 
affairs.^ 


(l) The names of and last positions hold by the 28 defendants are as follows: 
Sadao ARAKI, membor of tho Cabinet Advisory Council; Konji DOHIHARA, 
Inspector General Military T ruining; Kingoro HASHDi)T0, MonLer of the 
Lower House of tho Diet; Shunroku HATA, Inspector General Military 
Education; Kiiohiro HIRANUMA, Prosidont Privy Council; Kbki HIROTA, 
Member of tho Cabinet Advisory Council; Naoki HO CHINO, Advisor to 
Pinanoo Ministry; Soishiro ITAGAKI, Coimaiidor Japanese Army in Koroa 
and 7th Area Army in Singapore; OldLnori KAYA, Director I.R.A.P.S.; 

Koicki KIDO, Lord Keeper of tho Privy Seal, chiof confidential adviser 
to the Emperor; Koitaro KUURA, Conmandor Japanese Army in Burma; 
Kuniaki KDISO, Prime Minister; I wane MATSUI, Prusilont of tho Groator 
East Asia Development Socioty; Yosukj MATSUOKA, Foreign Minister; 

Jiro MINAMI, Morabor of tho Privy Council, President of tho Political 
Association of Groat Japan; Akira MUTj, Chief of Staff 14th Area Army# 
Philippines; Os ami NAGANO, Supreme Naval Advisorto tho Emperor; 

Takasumi OKA, Vico Navy Minister, Conmandor of tho Naval Station at 
Ohinkai (Korea); Shnraei OKAY/A, an organizer of tho Mukdon incident, 
Director General East Asia Roaoaroh Institute of tho South Manohurian 
Railway; Hiroshi OSHIMA, Ambassador to Gormarxy; Konryo SATO, Ohief 
of Military Affairs Ikireau, War Ministry; Mamoru 3HIGEMITSU, Poroign 
Minister; Shigetano SIOIADA, Cl Lof of Naval General Staff; Toshio 
SHIRATORI, Direotor, I.R.A.P.S. ; Toiichi SUZUKI, Cabinet Advisor, 
Director of It R. A. A«; Shigonmri TOGO, Poroign Minister; Hideki TOJO, 
Prime Minister anl War Minister; Yoshijiro UMEZU, Ohiof of General Staff* 
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Ths oharges submit bud against tho 28 defendants Include plana and 
preparations to wage aggrooslve wars as for back as in 1926, and the 
aeries of aotual military aggressions that took plooo starting from tho 
attaok on Manchuria in 1931* 

All violations of human rights involved ore thoso plannod and/or 
actually perpetrated in oonnootion with or in tho oourae of thoso 
aggressions by moans of numerous offoncoa representing "war orioos" and 
"orlxoos against humanity". 

Proclamation of tho Supremo Oomnandor. 

2* The Felt Eastorn Tribunal was constituted by a Spooial Proclamation 
issued on 19th January 1946 by Goneral D. MacArthur in his oapaclty aa 
Supreme Oomnandor for tho Alliod Powers*^ 1 2 3 ) 

In issuing tho Proclamation tho Supremo Oomnandor oxoroisod con¬ 
currently tho following powersi 

(a) Tho powers ojnfurrod upon him by tho President of the 
United Statos of America us Oomnandor in Chief of the 
Army and Navy; 

(b) Tho powers deriving from his designation by all tho Powers 
alliod in the Far-Eastern war as Supremo Oomnandor for 



thoso Powers with the gonoral task of carrying into offeot 

( 2 ) 

tho surrondor of tho Japanoso ormod foroos; 

(o) Tho xjowers vostod in him by tho Governments of tho United 

Statos, Groat Britain and tho Soviet Union, at their confer¬ 
ence held in Moscow on 26 th December 1945# to issue all 
ordors for tho implementation of tho Terms of Surrondor of 




Japan. This was dono in agreement vdth the Chineso 


Government* 


(3) 


(1) For text of the Proclamation, cf. Appendix 

(2) Cf. Proclamation, para.5. 

(3) Oft Proclamation , para*6. 
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In addition to this, and with spools! rogard to tho oonetituttonal 
position oroatod within Jap one bo torritory oftor tho capitulation, tho 
Proclamation was based upon the oxpross provision of tho Instrument of 
Surronder that tho authority of tho Emporor and of tho Japanoso Govortv- 
mont was mads subject to tho Supromo Oonmandor for tho Alliod Powers, 
who was ompoworod to take all steps ho saw propor to implement tho toms 
of surrender/ ^ 

Finally, tho Proclamation was issued in execution of tho speoifio 
tern of surrender as laid down at Potsdam on 26th July, 1945, that 
"stem justice shall bo motod out to all war criminals" and with 

' • f 

reference to repeated statements mode to tho same offoot by tho Alliod 

( 2 ) 

Nations during tho war,' ' * 

Tho Far Eastern Tribunal was thus set up by an act of oxeoutivo 
power, which distinguishes it from the ostablishmont of the International 
Military Tribunal for tho Prosecution and Punishment of tho Major War 
Criminals of tho European Axis (so-called Nuremberg Tribunal), which was 
constituted by means of an intornational agreement signed for tho 
purpose by tho rowers concerned, (3) 

Tho Charter. 

3, The composition, jurisdiction, powers and rulos of procedure of tho 
Far Eastern Tribunal wore rogulatod by a Ohartor, approved and onactod 
by tho Supreme Coimandor in the said proclamation, ^ 

This Charter is in every respect similar to tho ono enacted for tho 
Nuremberg Tribunal, and all points of intorost arising from its provisions 

A 

will be considered in the various parts of this Report, 


(1) Of. para, 10 of the Torms of Surrondor, Department of Stato Bullotln , 
V61.XIII, No,318, p,137-138» Also para,4 of the proclamation , 

(2) Cf, Froolamation, para.1 and 2, 

(3) Cf, p. (Part drafted by Dr. Litawski), 

(4) Tho C^artor attached to the Proclamation of 19th January 1946 was 
subsequently amended by General Ordors No,20 of 26th April 1946, 

Tho items amondod are rooordod in tho appropriate ports of tills 
Report, Tho text as amended appoars in Appendix, 










Composition of tho Far Baatorn Tribunal. 

A* Under Art*2 of tho Charter, tho Far Eastern Tribunal is oompoBod 

of not loss than six, nor more than olovon mambors*^ Mombore are 

appointed by the Supreme Oonmander from tho names submitted by tho 

( 2 ) 

Signatories to the Instrument of Surrender* and in addition to this 
by tho Governments of India and of tho Oooroonwoalth of the Philippines!^ 
Tho trial opened with nine Judgos from tho following countries; 
Australia, Oanada, China, Franco, Netherlands, New Zealand, U.S.S.R., 
United Kingdom and United Statos*^ 


JURISDICTION OF THE FAR EASTERN TRIBUNAL. 

5* The question of tho law under whioh the defendants at the Totyo 
trial are being held responsible for orixnos by tho oomnission of whioh 
human rights were violated, is of primary importance for tho major 

purpose of this Report; for answering tho quostion to what extent and 

» 

in what way human rights violatod by moans of war crimes in tho wider 
sense are or are not oovored and protooted by rules of contemporary 
international law* 

The examination of those rulos of law oonnot, hewovor, exhaust 
the answers sought in oonnootion with this fundamental question* In 
tho field of war orlmes, as in many other branches, international law 
is still uncodifiod and most of its rules form part of customary law* 

As a consequence a largo number of those rulos are being and can bo 

(IV Originally tho Tribunal was to be oomposod of from 5-9 members, 
the last figure being intended to coincido with tho numbor of 
States which signed tho Instrument of Surrondor. 

(2) The Signatories aros U.S.A., China, Groat Britain, U.S.S.R, 
Australia, Canada, Franco, Netherlands, Now Zealand. 

• 

( 3 ) The right of those two Nations to nominate candidates was intro¬ 
duced by tho said amendments and tho maximum numbor of judgos 
raised from 9-11 accordingly* 

(if) Their names are: Sir William F. Wobb (Australia), president of tho 
Tribunal; E,Stuart McDougall (Canada); Ju-Ao-Moi (China); Henri 
Bernard (Franco); Bernard Victor A, Rolling (Netherlands); Erima 
Harvoy Northoroft (Now Zealand); I.M*Zaryanov (U.S.S.R.); Lord 
Patrlok (United Kingdom); John P* Higgins (U.S.A.) 












uncovered only by the courts of law oailed for to implement then* In 

* • • 

addition to this, a groat many rules oontainod In international treaties 
and oonvontlons do not expressly provide for the sanctions to be applied, 
so that it is again up to the courts to dotoraino in each case the nature 
and the severity of the sanctions to be inposod upon the guilty party* 

The Par E as torn Charter, jointly with the Nuremberg Charter, have 

» ^ * J . # 

accomplished a certain amount of oodifioation in the field of war Crimea 
and they have specified oxprossLy tho various punishments international 
oourta of law are entitled to pronounoo for tho oonmissLon of these 
orlmos* Yet, however important, this development roprosonts a first 
attempt of the kind and comprehends a much wider field of criminal 
offences than tho one generally understood prior to the Trials at Tokyo 

I 

and Nuremberg held under tho terms of tho respective Charters* 

As a consequence, the answers to our question cannot ontiroly or 
exclusively bo obtained from the rules as they aro formulated in the 
Far Eastern Charter. Much more important is tho manner in whioh tho 
Par Eastern Tribunal appliod tho relevant provisions of tho Chortor, 
namely, what effect it gave those provisions in tho variety of oases 
brought before it for trial. 

i 

However, insofar as it would not bo possible to grasp the juris¬ 
prudence of the Far Eastern Tribunal without knowing at tho some time 
tho rules of substantive law boing at the root of its jurisdiction and 
proceedings, the texts oontainod in tho Par Extern Chortor are of 
primary importance as stated above. 

Tho very nature of tho information provided by tho Tokyo trial, 
as by any other war orimes trial, brings our quostion within tho 
field of penal law* For, to the oxtont to whioh tho oommisoion of 
war orlmes results in violations of human rights, tho latter aro 
oovered ani proteotod by way of tho rulos of international law whioh 
provide for tho puniahmont of war orlmos, anl to tho oxtont to which 
such rulos entail ponal retribution. The rules whioh wore or are 
being appliod in war orimos trials in general, and in tho trials of 
major war criminals at Tokyo and Nuremberg in particular, plaoo tho 
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(jAOstlon raora apooifioolly within tho soopo of intornational penal law, 
whLoh is. still in tho making, tut which is rapidly dovoloping precisely 
under tho impact of tho trials hold as a result of war orimes perpetrated 
during tho last war* 

Thus, tho information roquirod to answer tho main question in 
regard to tho violation and legal protoot ion of human rights, will on 
the wbolp deal with penal sanctions and provide thereby probably one of 
the. most valuable oontrilutions to tho development and oodifioation of 
rules intondad to mako tho prcteotion of human rights in tho future more 
effective than hitherto* 

6* yin Art* 1 of tho Far Eastern Charter it is doolared that tho 

f 

Tribunal was "established for tho just and prompt trial and punishment 
of the major war criminals in tho For East"* 

The substantive law for tho prooooution and punishment of tho 
defendants tried at Tokyo is formulated in Artiole 5 of tho Chartor* 

This Artiole lays down in tho following toms tho rulos of law governing 
the jurisdiction of tho Far Eastorn Tribunal: 

" Artiole 5 : Juri3diotion over porsons and Qffonoes , 

" The Tribunal shall have tho power to try and punish Far . 
Eastern war criminals who as individuals or as mambors of 
organizations are charged with offonoos which inolude Grimes 
against Foaoe* 

Tho following acts, or any of thorn, are crimes ooming 
within the jurisdiction of tho Tribunal for whioh thoro shall 
be individual responsibility: 

(a) Crimea AcyvLnat roac o: Namely, tho planning, preparation, 
initiation or waging of 1 a declared or undoolorod war of 
aggression, or a war in violation of intornational law, treaties, 
agreements or asouranoos, or participation in a common plan or 
conspiracy for tlio accomplishment of any of the forogoingj 

(b) Conventional War Grimes : Namely, violations of tho laws and 
customs of war; 

(o) Crimea Against Hum ilit y : Namuly, murder, oxtomination, 
enslavement, doportation, and other inliumno acts committed 
before or during tho war, or persecutions on political or racial 
grounds in execution of or in connootion with any crime within 
the jurisdiction of tho Tribunal, whether or not in violation of 
the domostio law of tho country whore porpotratod* 

Loaders, organizers, instigators and oooomplioos partioipa- 
ting in tho formulation or execution of a conrxjn plan or 
conspiracy to ooiaoit any of tho foregoing orlraos are responsible/ .v 
for all aota porfomod by any person in oxocution of suoh plan*"' ' 





(l) The provisions of Articlo 5 woro not affootod by tho amendments to 
tho Chartor introduced by General Orders No*20 of 26th April, 1946* 
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In spirit tho aforo-quotod rulos are in harmony with and a ropXloa 
of the oorrosponding provisions of tho Nuremberg Charter (Artiolo 
However, in words they diffor to a certain oxtont from tho lattor, so 
that in this rospoot thoy roquiro a numbor of onswors of interost for 
the question of the unity and olarity jt' substantive international 
penal law* 

7. Tho bearing whioh "crimes against poooo" as defined in the above 
Article have upon violations of human rights can be sunned up in tho 
following manners 

On tho one hand, the relationship between the two is one of oause 
to effeot* Violations of human rights with whioh we are concerned in 
this Report are those whioh were perpetrated as a consequence of the 
aggrossions constituting what has been agreed to oall World War II* 

On the other hard, the orlmes whioh wore or are being prosecuted 
bofore tho Tribunals at Tokyo and Nuremberg, were prosecuted on the 
ground that thoy wore part of tho planning or conspiracy to wage wars of 
aggression* ^ Finally, "orlooa against poaco", taken in themselves are 

I 

violations of the funrlaraontaj. rights of States and Nations* Rights 
such as tho right to independence or to territorial integrity whioh are 
rooognised to all self-governing national communities and whioh are 
direotly affected ty "orlmes against paaco", ore a pro-roquisito for a 
full oxoroiso of individual human rights within tho borders of tho State 
and accordingly form part of human rights in a widor, non-teohniool 
sense* 

This intimate connection between "orlmes against poaoo" and 
violations of human rights warrants tho importance of analysing tho 
rules of law sotting forth tho legal elements of tho former* 

(1) Of* p. (reference to part drafted by Dr* Litawoki). 

(2) For the Tokyo Trial, cl* Indictment* ^ounts 37-38 and 1+4* Of* 

also p* for tho ruling mado by tho Nuromborg Tribunal that a 
"plan or conspiracy" constitutes a soparato criminal offence only 
in rospeot of "crimes against peace".* (Reference to p*14#. n*2*, 

Doo. m/109). 
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The point which the definition of "crimes against peace" in the 
Far Eastern Charter raisos ia the following: 

Whereas tho Nuremberg Chartor incriminates, intor alia, the 

. . 

"waging of a war of aggression" without making reforenoo to or drawing a 
distinction between wars launched with or without a proper "declaration" 
the Far Eastern Charter inorlminatos 3pooifioally tho "waging of a 
doolared or undeclared war of aggression". (Article 5(a)*) 

The effect of the latter definition is to mako it oxpressly clear 

» 

that to deolaro war in compliance with the existing Troatios, namely, 
with the Hague Convention for tho Pacific Sottloraont of international 
Disputes of 1899 and 1907 and with the accompanying Convention relative 
to the Opening of Hostilities, does not doprive such a war of its 
orlminal nature if it is "aggressive". 

In this connection it is important to noto that tho difference 
between the tv*> Charters is purely verbal in the sonso that tho Far 
Eastern Charter formulates an issue which is implied in tho definition of 
the Nuremberg Charter. 

While omitting to state that a "declared" war of aggrossion is in 
the same way orlminal as an "undoolarod" war, tho Nuremberg Chortor 
nevertheless equally irqposos as decisive tho fact that a war was 
"aggressive". From this it follows that any other oloment linked up with 
the "aggression", such as the existence or non-existence of a declaration, 
is to bo regarded as incidental and irrelevant for tho orlminal nature of 
tho aggressive war in itsolf. In othor words, tho olomont of "aggrossion" 
is made essential, but at the same time sufficient. 

Consequently, all wo aro oonfrontod with hore is a difference in 
legal technique; in tho Far Eastorn Chartor tho irrolovanco of a 
"declaration" of war is mado by express roforonoo to it; in the Nuremberg 
Charterthe'samo result is aohiovod by way of emission. 

In this connection it is convenient to point out that it is precisely 
in the irrelevanoe of a declaration of war that lies tho main feature of 
the devoldpment of international law as formulated in tho two Charters and 
os established by tho Judgment of tho Nuroitborg Tribunal. Prior to tho 
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aigning- of the Pact of 1928 .rod be tho interpretation of 

its maning in International Lav/ by tho Nuromborg Tribunal/ 1 ^ no 
violation of intorn&tional law could bo olaimed unco a war was launched 
in compliance with tho conventions referred to above, huwovor aggressive 
suoh a war might have boon. Today, tho position in in a sonso 

reversed. No oatqplianoe with tho so conventions can oonfor logality to 

• 1 

a war whioh is aggressive. 

Yet, however door this issue nay bo, thoro remains tho toohnloal 

i • 

aspect whioh is not unimportant* Namoly, in formulating rules of 
international law as thoy develop in an unoodifiod system with all that 
suoh a situation implies, particularly with the co-oxistonoo of Treaties 

I 

whioh are or whioh might bo regarded as conflicting, it is undoubtedly 

preferable to prooood by moans of oxpross toms ratlior than by way of 

indication. In this respect tho dofinition of "crimes against pesos" 

in the Par Eastorn Charter is a good instanoo. 

Beforo dosing this paragraph, it can bo romrkad that tho Nurenborg 

Tribunal did not enter into tho question of "declared" and "unleolared" 

wars, probably for tho vory good rooson that all wars wagod by Nazi 

Go many wore in foot both nggroasivo aid launched v/ithout doolarations, 

( 2 ) 

The Tribunal oontontod itsolf by ascertaining this fact in each caso 
and prooeedod directly on tho grounds of suoh oonoreto oircumstanoos. 


(1) Considering tho legal of foot of tho Kollog-Briand Paot, tho 
Tribunal mala the following decisive otatemont in its Judgnonti- 
"The nations who signed tho Pact or adhorol to it unconditionally 
condemned rocourse to war for thn future as an in 3 trunont of 
policy, and oxprosaly rcn.jur.oed it. After tho signing of the 
Paot, any nation rosorting to war as an inatrumont of national 
polioy breaks tho Pact. In the opinion of tho Tribunal, tho 
solemn ronunciation of war 03 an instrument of national polipy 
neoessarily involves the proposition that such a war is illegal 
in international law; and that t ho so who plan and wage such a 
war, with its inovitable an d torrlblo o onsocruoncesi are coranlttlng 
a orino in doing so. War" for tho solution of international 
oontrovorsios undertaken os an instrument of national polioy 
oertainly indudos a war of aggression, an d such a war is there * 
fore outlawed by t ho Pact . " Cf. Jud/ gnunt , W.M. Stationery offioe, 
Omd.6964, London,”"p,39* Italics ore introduced. 

(2) Of. J u d( 7 nont of the Nuremberg Tribunal, H.M.Stationary Offioa, 

Cmd. 6964 , London, p.17 and tho following, particularly pp.36-38. 
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8 # Similar verbal differences appoar in the definition of "convention**! 
war crimes" or "war orlnos" in the narrower, toohnical sense* In 
Article 5(b) of tho Far Eastern Charter this definition is limited to tho 
general statement that "conventional war crimes" represent "violations 
of the laws or customs of war"* In Artiolo 6(b) of tho Nuremberg 
Charter a similar statement ^ ^ is followed by an oxtonsivo enumeration 
of specific offenoos oited oxorapli oausa as roprosonting "war crimes" 
and "violations of the laws and customs of war"* 

It is hardly nocossary to point out that horo again there is no 
differonoe in tho substance, and that Article 5(*>) of tho Far Eastorn 

Charter covers exactly the same fiold as Artiolo 6( b) of the Nuremberg 

% 

Charter* 

i 

However, as far as tho clarity and oortainty of international penal 
law are concerned, hero it is tho tuohniquo choson in the Nuremberg 
Charter whioh has tho advantage. 

9* Finally, throe other difforuncos should bo noted in regard to tho 
definition of "crimes against humanity" whioh, combined with tho definition 
of "war orimas", oovor the main ground of violations of individual human 
rights. 

(a) In the Far Eastern Chartor, it is not oxprassly statod that 

"crimes against humanity" are crimes committad "against any civilian 

population", vhich terms v/oro inserted in tho Nuremberg Chartor ohiofly 

with a view to including criminal violations of human rights porpotratod 

by the Nazi rdgimo against thoir own oitizons. However, in tho oontoxt 

of the provision tnkon as a wholo, there is littlo doubt that the same 

( 2 } 

field is covered by tho Far Eastern Chartor* 

(b) In tho Far Eastorn Charter thoro is no statement on "persecutions 
on religious grounds", possibly boenuso such violations by tho Japanese 
major war criminals wore inoxistont, so that thoir boing mentioned in tho 

(1) In the Nuremberg Chartor tlio word ''conventional" OLoos not appear* 

This term is intondod to underline that offoncos roprosonting "war 
orimos" oro contained in intornational convent! no (troatios), 

(2) For moro dotailod consideration on this point, cf. p*17, Doo*IIl/l09. 



\ 

\ 













Charter would have had no practical jxirposo. On the other hand, the 

% • 

relevant provision covers the sano field as the Nuremberg Charter in 
regard tc the comparatively more important "persecutions on politloal 

- i ' 

or raoial grounds". In this connection it can be taken that, insofar 
aa persecutions on religious grounds are established and brought 
forward in the oourso of the proceedings, they could easily bo 
included within the notion of porsocution on political grounds. The 
example) of the persecution of Jows in Nazi Corn any, which motivated 
the exprose reforenoe to persecution on religious grounds in the 
Nuremberg Ohartor, is a oaso in point. Persecutions of this nature, 
embraoing oomrounitios or groups of individuals akin on account of their 
religion, are always oarriod out in pursuance of a "political" 
programme and a dofinito "political" aim, bo that in that,general and 
wide sense they are invariably of a "political" nature. 

* (o) Finally, the toxt of the For Eastern Charter did not give 
rise to any differences of opinion as to the offeot and meaning of tho 
definition of "crimes against humanity" in Article 5(c) when suoh 
crimes ora conmittod before tho outbreak of war. As reported in another 
oonneotion, in the oaso of tho Nuremberg Chartor the original toxt made 
it necessary to replace a somi-colon by a oomna botwoon tho tvro main 
types of offonoos defined as roprosonting "crimes against humanity", to 
the offeot of which a special Protoool had to be signed between tho 

p . (D 

Powers oonoemed. 

The text of the Far Eastern Charter was from tho outsat oloar on 
the point that, to oonstituto "orinoB against humanity", not only acts 
representing "persecutions on political, raoial or religious grounds", 
but also aotn consisting in "murder, extermination, enslavement, 
deportation" or any othor "inhumane act", must have boon committed in 
execution of or in oonnootion with ary other orlno within the jurisdic¬ 
tion of tho Tribunal. This noan3 particularly in oxocution of or in 
oonnootion with "orimos against poaoo." 


(1) Of. p.10, n.2, Doc.m/109. 











10 . It la thus poBfliblo to oonoludo that tho differences appearing in 
the texts of Artioloa 5 and 6 of tho two Charters aro puroly verbal and 
that they do not affect tho aubstanoo of tho law governing tho 
jurisdiction of tho Par Eastern Tribunal over criminal offonoos in 
ooiqparison with tho Nuremberg Charter* 

However, it would appear that suoh differences, in toxts of low 
dealing with subjects of tho samo nature anl onaotod separately only 

for reasons of geographical and executive oonvonionoo, aro lidblo to 

* * 

cause a certain amount of impreolsions and oven confusion in regard to 
state of international law in the spheres a> noamod. Whenever 
possible this should bo avoided in the futuro* 

11 . Aftiolo 5 of tte Par Pastern Charter covers the whole fiold of 
tuman rights whloh wore or can bo violated by the oriminal offonoos 
provided for in its previsions* Dotails concerning spooific human 
rights thus covered are given in the various parts of this Noport, and 
a general survey is submitted in tho Conclusions* 

12* Closely connected with tho rules of substantive law providing for 
oriminal offences of human rights in the Par E a stern Chartor, arc tho 
rules dealing with the responsibility of tho porpotrators of suoh 
offences* 

In line with the Nuremberg Charter, tho F a r E a stom Chartor 
contains in the first plaoo tho provision already cited, that the 
Tribunal has "the power to try and punish Par Eastorn war criminals, 
who as individuals or as nombors of organisations aro oharged with 
offences which includo Crimes against Peaoo". Tho soopo of tho 

t 

individuals comprised is defined in the last provision of Artiole 5 
which declares tho responsibility of "leadors, organisers, instigators 
and accomplices" in addition to tho physioal porpotrators of those 






In this connection aiiufchor rulo provisos for the dugreo of 
responsibility of thy individuals involved, in tho following t 4 ntsi 
(Artiolo 6) 

" Noithor tho official position, at any time, of an accused, 
nor tho faot that an acdusod aoted pursuant to ordor of 
his govommont or of a superior shall, of itself, bo 
suffioiont to free such accused from responsibility for 
any orime with which he is oharged, but uuoh oiroumstanooB 
may bo considered in mitigation of punishmont if the 
Tribunal determines that justioo so requires* " 


Thi3 provision corresponds to Art*7 and 0 of the Nuremberg 


(0 


Charter, which have been analysed in another part of this Report* 

Both Charters dooido upon two fundamental questions, one in faoo 
of tho novelty of trying individuals for "crimes against peace", and 
the other in regard to tlw unoortainty of the rulos of international 
law* 

They declare equal responsibility of all individuals involved 
irrespective of: 

(a) Tho offioiol position hold by the offenders. (The 
Nureraborg Chortor specifically includes hoods of States 
and responsible officials of tho Governments); 

(b) Tho fact that tlio offeador may have acted upon superior 
orders* 

The difference botweon the two Chcrtors lies in that tho Par 

• . * 

Eastern Charter includes among circumstances permitting a mitigation 

of punishmont tho official position of tho accused, whereas the 

Nuremberg Charter excludes it and leaves only the faot of having 

( 2 ) 

aoted upon 3 uporiur ordox-s* 

A a far os rules of law ore conuomod, the provision doclailng 
the irrelevance of the official position of tJw defendants cuts 
aoross a quostion for which there wore no rulos in international law 


(1) Of* p* (Reference to part draftol by Dr* Litawski) * 

(2) Cf. Nuremberg Charter, Art.8: "Tho offioial position of defendants 
whathor "as Hoads of State or responsible officials in Gevornmont 
Departments, shell not considered os frooing tbora from 
responsibility or mitigating punishment"* Oon^aro with Art* 6. of 
Par Extern Char dor, (A. 











-IV 

until tho trials in Nuremberg or Tokyo, but only attorapto to introduoo 
the principle aftor tho first world mr,^ The provision itsolf Is a 
logical oonooquonoo of tho rulo that aggressive* wars are orimos curtailing 
individual penal responsibility, rule which tho Nuremberg Tribunal 

* I 

qualified as dooloratory of tho state oxioting at any rate sinoo the 
Kellog-Briand Paot.^ 2 ^ 

The rulo oonooming offonoos oomnittod upon suporior ordors decides 
upon a question for which rules of international law woro not precise 


enough and which consequently required to bo made oortoin one way or 



, • » 

(1) The attaints referred to concern tho case of tho Kuisor. In its 
Report of 1919, the Commission on Responsibilities expressed tho 
viow that penal liability for violations of tho lav/3 and customs 
of war. should includo all persons "howovor high thoir position 
may have boon, including Chiofs of States". Cf. Doc,IIl/l07, p.14- 
In this connection the Allied Powers inserted in tho Versailles 
Treaty express provisions declaring the responsibility of the 
Kaisor for violations of international law and providod for a 
ponal court to try him, (See Art.227 of the Versailles Treaty), v 
As is known the so measures novor materialised and no jurisprudonoe 
has ever been formed on tho subjoot, 

(2) Cf, p,9, footnoto 1, 

(3) Tho unoortainty of international law on this i3suo is underlined 
by authoritative writors, Cf., for instance, H.Luutorpaoht, The 
Law of Nations and the punishment of War OrimoB, British Year Book 
of international Law, 1944, p»69 and following. This situation 
is oonnootod with wide divorgonoos existing in tho municipal law 
of various countrlos dealing with lav/s and customs of war, (Of, 
Louterpaoht, loo.cit,) and ovon within tho 3copo of tho munioipal 
law of a singlo oountry, A oaso in point conoorns tho British 
Military Manual and tho U, S. Rulo3 of Land Warfare . Until 1944, 
and inoAiding tho period of 191V1919, Loth texts contained 
express provisions to tho offoot that military personnel committing 
violations of tho rules of warfare upon suporior ordors "are not 
war criminals and cannot therefore bo punished by the onomy". In 
1919 the Cormiasion on Responsibilities adoptod an oppoaito 
attitude, and in 1944 tho provisions of the British Military 
Manual and tho U. S. Rulo a of Land Warfare v/oro amended and the 
rule of impunity rovorsod to allow punishment, Cf. Mr, Brand's 
paper. English writers contended bofore tho amendments woro mado 
that tho Ohaptor conoernod (XIV) of tto British Military Manual 
had no statutory force j that its provisions relating to the ploa 
of suporior ordors wore at variance with tho corresponding 
principlos of English criminal and constitutional law; and that 

it represented on exposition of rules of international lav/ only 
os understood by one country, Cf, Lautorpaoht, op, olt , p,66, 
n.l, and p,69, n«2. 
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From the viewpoint of tho human rights of the Individuals 
involved in war crimes trials, both rulos fall v.ithin tho sphere where 
the rights of tho victims of war criraas ond thoso of tho persona 
aocusod for thoir oonmission con oonfliot with regard to tho sontonoo 
whioh tho oourts have to pnonounoo. 

This aspect is oonsidorod in a soporate ohaptor, whioh deals 
with the quostion of tho oxtent to which tho rostriotod right of an 
accused to pload Not Guilty on tho basis of his official position or 
his having oonmitted violations of human rights under superior orders, 
leads or can load to tho rosult of exculpation or reduction of tho 
penalty of on accusod parson in spito of such a violation* 
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13- Finally, it ia to bo noted that tho Far Eastern Charter does 

i t . 

. * 

not contain a special provision empowering the Tribunal to declare 
that a group or organisation is criminal, as in the case with 
Article 9 of the Nuremberg Charter. ^ The Far Eastern Charter 
follows the lattor only in enunciating tho general principle that 

the Tribunal is competent to try and punish war criminals "who as 

1 , ' ' 

individuals or os members of organisations" oro charged with 
crimes against peace, war crimes or crimes against humanity. 

The similarity between the two Charters in this respect does not 
go beyond this point. 

As a logical outcome, there is also no provision such as 
Articlo 10 of the Nuremberg (hartor. Tho latter prescribes that 
when on organisation is declared criminal by the Tribunal, its 
members can be tried by national, military or occupation courts 
for membership in such organisations, and that in such cases the 
criminal nature of the organisations involved is considered proved 
and cannot bo questioned by the other courts .^ 


(1) cf. Doc. m/113, p. 25 and 31-32. 

(2) Far Eastern Charter, Articlo 5, para. 1. Tho corresponding 
text in tho Nuremberg Charter (Article 6, para. 1) reads 

"The Tribunal ... shall havo the powar to try and punish persons 
who, acting in tho interests of the European Axis countries, 
whethor as individuals or as members of organisations, com¬ 
mitted any of the following crimes". Then follow tho defi¬ 
nitions of crimes agiinst peace, war crlmoa and orimes against 
humanity. 

(3) For text of Article 10 of the Nuromborg Charter cf. p. 

(Deo. III/II 3 , p. 25). 


• • • t 













* • , 

In lihla manner the- whole quostlon of the so-called collective 
responsibility for war crimes has been left out of the Par Eastern 
Charter, particularly the question of the presumption of guilt 
of those individuals who belonged to groups or organisations 
declared criminal. 

It is a matter of opinion whother the Par Eastern Tribunal 
oould avail itself of the some powers as thoso oxpressly provided 
for in the Nuremberg Charter, using os a legal basis the general 

provision in Article 5» para. 1, that it is competent to try 

* » 

individuals guilty of war crimes "as members of organisations". 

If one is to take the view that the Tribunal can have no other 

powers than those expressly conferred upon it by the Charter, 

4 % 1 

the answer would bo in the negative. 

Should this be the correct answer, the general provision of 
Article 5, para. 1, would have no other meaning and oonsequonoe 
than to indicate a purely factual situation. Noinoly, that 
individuals tried by the Tribunal can be prosecuted with particular 
reference to their having belonged to a group or organisation 
involved in the commission of the alleged crimes. However,' 

t. is particular commotion would have no legal consequences. 

, * » 

It would remain entirely in the sphere of facts ds a more specific 
description of oireunstances,regarding war criminals whose guilt 
would remain involved solely in their individual oapaoity. 
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UNITTO..2tATI(afS, WAR CRIMES COMMISSION, 

HUMAN RIGHTS REPORT; PRELIMINARY PAPERS 

Rapporteur; Dr* R. Zivtovid 

. • ' 

DraftJS 

THE RIgiTS OP THE VICTIMS. 

At tha tine of the writing of this Report the Trial of Major 
Japanese War Criminals at the International Military Tribunal for tho 
Far 1 East hM»laa#to? cwllod Eastaim <m - "frPl la— 

progress. 

Without tho possession of the Transoripts covering tho wholo 

\ 

trial and before having at hand tho Judgnont of tho Far Eastern 

• v jf • 

Tribunal, it is. impossible to give an aooount of tho extent to whioh 
tho rights of tho vlotlms of tho Japenoso war criminals woro or failed 
to bo protootod as a result of tho Trial. ' Until suoh a tins, all that 

oan be &>no is to establish the fiold oovorod in regard to theso rights 

• * 

by tho prosecuting body in its todUfto«u> tai ky ««kmcq od 

A u j-n fl the proceeding* oonduotod so far boforo tho Fur Eastern Tribunal* 
However, oven in this incomplete form, tho souroos of information 
at hand show, as will bo soon in tho subsoquont pages, some features 
whioh are particular to tha Tokyo Trial and whioh distinguish it from 
all other trials hold up to dato. Tholr importance oannot bo 
underestimated os far as tho development or at loast the trends displayed 
in tho dovolopoont of international law aro concerned in tho fiold of 
protooting human rights. 

Tho following is an acoount based upon tho Indiotmont submitted to 


tho Far Eastern Tribunal. 







HUMAN RIGHTS VIOLATED BY "WAR CRIMES". 

Tho Indiotnont oovors first of all tho worst and most brutal types 

of violations of human rights, i.o. violations against tho life, health 

. . . , . 

\ • . . 

and bodily integrity of tho victims. Thoso violations represent dear 

"war orlmos" in tho traditional sonso of tho term and cover a series of 

» * 4 . „ : 

atrocities and other offonoos of on undisputed orimlnal oharaoter, which 
have enjoyed Judicial protection sinoo time immemorial amongst oivilisod 
nations. Thoy cover tho rights of tho threo most important categories 
of victims as recognised by tho laws and oustoms of war.* the rights of 

the combatants, thoso of the prisoners of war and those of the civilian 

* , #»» * 

• « 

population* 

The charges brought against 19 of tho 28 dofondonts by the proBoau- 

* 

ting body in its Indictment, woro formulated in a statement of a 

general nature, and laid down in tho following torma: 

" (The defendants) participated as loaders, organisers, 
instigators or accomplices in tho formulation or execution 
of a aonmon plan or conspiracy, and are responsible for 
all acts performed by themselves or by any person in 
execution of such plan. 

Tho objoot of suoh plan or conspiracy was to order, 
authorise and pormit ... subordinates frequently and 
habitually to commit tho breaches of the Laws and Customs 
of War ... against the armed foroos ... and against many 
t hew sands of prisoners of war and oivllians ..." 0) 

a 

The defendants oonoomod wore accordingly ohargod with having 

oarriod out suoh a plan or conspiracy, by actually ordering, authorising 

‘ 1 " ( 2 ) 

or permitting broaches of tho lav/s and oustoms of war. In addition 
to that, thoy wore ohargod with having "doliboratoly and ruaklossly 
disregarded their legal duty to toko adoquato stops to secure tho 
observance and prevent broaches" of tho laws and oustoms of war, 

« 

( 1 ) Of. Count 53. 

• • ••• * r .• . 

(2) Of. Count 5 

(3) Of. Count 53. 









as oarried out by their subordinates* (1) 

Some oonoroto instanoos Of such violations of human rights of the 
victims of war orlmos wuro briefly montionod in oonnootion with the 
various stagos of tho aggrossion against China, suoh as, for oxamplo, 
tho "<ioliberato killing" or "slaughtoring" of "largo nuxnbors" and 
"many thousands" of oivilions on tho oocasion of tho capturo of Nanking 
aid Canton in 1937, and of othor towns and inhabited places in 1938 and 
19M*( 1 2 3 4 ) 

» 

On fcho othor hand, tho prosecutors summed up in gonorol terms a 

sorios of othor war crimes perpotrated over tho wholo period of 

aggressive wars wagod by Japan against the various countries involved* 

Express roforonoo was ma/lo to tho "ruthloas submarine warforo" conduotod 

by tho Japanose Navy and to tho "destruction of orows of ships sunk or 

captured" pursuant to 3uoh a warforo. Many typos of criminals 

offonoos aotually oommittod wore enumoratbd in oonnootion vdth tho 

breaches of oxiating conventions and assuranoos: tho killing and ill- 

treatment of prisoners of war and civilian inmates of concentration banpsj 

tho illogoi uso of prisoner of war labour; tho use of poison gas; the 

killing of oombatonts having laid down their arms; tho destruction of 

proporty without military .justification or nocossity; pillage; the 

failure to rospoot family honour and rights, individual life, private 

property and roligious oonviotion3 and worship in occupied territories; 

tho deportation and onslavomont of tho inhabitants of occupiod territories 

(l) 

tho failuro to rospoct military hospital ships, ' and tho like* 


(1) Tho question to what oxtont thoso acts reprosont separate substan¬ 
tive orlmos, diotinot from actual war crimes oonmitted as a result 
of t f'plan or oonspiracy", or of tho orders, authority and permis¬ 
sion to porpetrato thorn, or finally as a oonsoquonoo of tho failure 
toprovont thorn from occurring, is considered later, p, 14* rul. 

(2) Cf. Appendix A, Sootion 2* . 

(3) Of. Indiotmont , Appendix A, Section 7* 

(4) Of. Indiotmont, Arpondix D, Sootions 1 - 15, 










ATTEMPT TO INTRODUCE NEW TYPE OF INTERNATIONAL npp« r 

2* Apart from thoso olaasioal typos or categories of criminal 
offonoes committed in violation of the laws and customs of war, the 
prosecuting body introduood a special category for which it oan bo said 
that it has no parallel in the Nuronfcarg or any other trial hold so far, 
and that, if admit tod by the Far Eastern Tribunal, it would bo entirely 
now in international law* 


Namely, tho prosecuting body indictod the defendants for the loss 
of life ("killing" and "murder") of the combatants of a numbor of 
attacked countries as a diroot rosult of the military operations with 
whioh Jeqpan oponod the hostilities against these countries* The charge 
was based upon the foot that Japan "initiated unlawful hostilities" in 
violation of Artiolo 1 of tho Hogue Convention relative to tho Oponing 
of Hostilities,. that is to say without a warning or a declaration of 
war* The prosecutors submitted tho argument that suoh opening of 
hostilities being "unlawful”, tho accused and the Japanoso armed foroos 
"could not acquire the rights of lawful bolligoronts"* Accordingly, 
the killing of servioomon on the occasion of these treacherously opened 
hostilities was rogardod by the prosecutors as representing a separato 
criminal act deriving from the unlawfulness of the attacks themsolves.^ 
Specific ohorges whioh wore brought forward in this connection 
include the killing of Admiral Kidd and about 4,000 members of the U*S* 


Navy and Army on^tho occasion of tho attack on Poarl Harbour on 7th 

Dooambor, 1943 ; the killing of British of floors and soldiers during 

f 

HI So, for instance, in the first Count of this particular seotion of 
tho Indictment, tho prosecutors charged tho defendants for having 
partioipatod in a "plan or conspiracy", tho object of wMLoh was to 
"kill and murder the persons desoribod below, by initiating unlaw¬ 
ful hostilitios ••• Tho persons intended to bo killed and murdered 
wore all suoh persons, both mombors of tho armed forces ••• and 
civilians, as might happen to bo in tho places at tho times of suoh 
attacks* The said hostilities and attaoks v/ero unlawful bocause 
thoy wore brooches of Treaty Artidb 9 in Appendix B,and the accused 
and tho ••• ormod foroos of Japan oould not thoroforo, acquire tho 
rights of lawful bolligerents". Of. Indiotmont , Count 37* ®ho 

Treaty Artiolo referred to is Artiolo I of the Hogue Convention 
relative to tho Opening of Hostilities* 

(2) Of, Count 39* 
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tho attack on Kota Bahru, Hong Kong and Shanghai on 8th Dooember 

1941^ 1 ^» tho killing of the sorvicomen of the Philippinoo whilst 

( 2 ^ 

invading tho Philippines territory on 8th Dooambor 1941' '; the 
killing of Borvioomon of tho U, S. S. R, and Mongolia on tho oooaslon of 
the aggressions waged against thorn in the stumor of 1939 whilst those 
two ocuntrios wore neutral. ^ 

Jointly with these coses wcro submittod chorgos for atrooitios 

against the civilian population and tho prisoners of war ("disarmed 

(4) 

soldlors") oonmittod in tho oourso of dollar attacks and 
aggressions, particularly against China. 

All these ohtrios wore grouped soparatoly from tho sootion dealing 
with "conventional war crimes and oriznes against humanity", and treated 
under the heading "Murdor". In this sootion they woro described as 
representing "at the same time Crimes against Peace, Conventional War 
Crimes, and Qrimos against Humanity"• (5) 

Leaving aside tho purely toohniool question whether oharges for 
atrocities perpetrated against "civilians and disarmed soldiors" ought 
not to have been included in tho section dealing with war crimes and 
crimes against humanity^ rat ho r than in tho section headed "Murder", 
tho prosecuting of the loss of lives of combatants during military 
operations is undoubtedly a novel ottompt to develop to all its 
logical legal oonsoquonoos the fact that to opon hostilities without a 
declaration of war is a broaoh of oxisting Troatioa and oonsoquontly 
represents an illogol act in international law. 


(1) Cf. Counts 40, 41 and 42* . 

(2) Cf. Count 43. ... 

(3) Of. Counts 51 and 52. 

(A) Of. Counts 45 - 50. 

(5) Of, Group Two, Introductory paragraph and Counts 37 - 52. 

(6) Of. Group Throo, Counts 53 - 55* 






T ho novolty oonsioto in qualifying this illogol act as boing at the 
aamo timo criminal and in regarding accordingly as viotlna of war orimoa 
ooobatants who lost their lives during military operations* 

This attornpt is so muoh tho moro significant that idontioal sots 
axmdttod by Gomany on tho occasion of ovory aggression launohod by tho 
Nazis in Buit>po* wore not prosooutod before tho Nucomborg Tribunal* 

It remains to bo soon whothor tho ohargo mado in Tokyo will be 
aoooptod by tho Far Eastern Tribunal* If- so* this would roprosont a 
further dovoloppont of tho laws of war* At this stags of the Tokyo 
Trial it is still difficult to soo oloarly all tho olomonts whloh would 
oomposG the dovolopmont* However* they oould tentatively be dosoribed 
as follows* 

Tho loss of livos infliotod upon military personnel of a nation 
attacked without a declaration of war would bo a orioo in itself presum¬ 
ably on aooount of tho foot that such members of tho forces were unpre¬ 
pared to moot a military attack from tho adversary, Tho reason for 
admitting tho element of unprup&rodnoss os relevant would lie in that 
without a warning taantoora of tho attacked armed forces had no ohanoo to 
fight and did not lose thoir livos in a fair oontest of force* To 
deprive thorn of thoir livos under suoh circumstances would bo tantamount 
to shear murder and therefore criminal* Tho course which oould than bo 
taken is an alternative ono* One could lay down as a logal presumption 
that without a do ol fir at ion tho armod forces of tho attaokod nation are 
to be doomed unprepared in all casos* On the other hand ono oould 
judgo oaoh oaso upon its own merits* i.e* on whothor tho attaokod armod 
foroos woro in fact real'/ to moot tho aggression or not* 

Judging upon and within tho limits of tho conorote instances for 
which the Japanoso war oriminals woro indiotod, tho orlmiml nature of 
suoh aotB in oithor oaso would bo restricted only to tho period of tho 
opening of hostility o, i*o* to tho poriod during which it is justified 
to consider that tho armod foroos of tho attaokod nation wore taken 
unaware and oould not thoroforo undertake operations required to engage 
regular oombats with tho oggrosoor* Tho killing of combatants of tho 










attacked nation aft or tho period of surprise and urtyroporodnoas has 


olapsod would not roproaont a orimo* 

Although linitod to the initial stages of a war, the above 
ohargo opons a inuoh wider question in oonnootion with the logal 
argument the prosooutors made uao of in ordor to found thoir inliotmont* 
Tho argument consists in the contention that, in viow of tho unlawful 
oponing of hostilitios, tho defendants did not and "could not acquire 
the rights of, lav/ful bolligorents". If this is to bo takon as 
fundamental for tho ohargo, it oould at tho some time be said that 
onoo tho aggressors hod noted in a way as to bo deprived of the "rights 
of lawful bolligorants", they remain in tho same legal position through¬ 
out the wholo poriod of war, ani nothing subsequent to an "unlawful" 
attaok oan make tho war itself "lawful"* The logical oonsequenoo 

would bo that the killing of any combatant of the attacked nation 

« 

committed at any timo during the aggrosaivu war, is orlminal* 

It is not in tho least suggested that this should be odoptod in 
any future system of tho laws of war, nor that it should be discarded* 

But in view of tho oourso takon by tho prosocution in Tokyo, tho 
question is opon and should bo answered ono way or anothor, particularly 
in regard to tho logical consistency of tho comparatively novel rulo 
according to which a war is criminal much raoro, if not sololy, on tho 
basis that it is aggressive than on account of whether it was launohsd 
with or without a declaration of war. 

HUMAN RIGHTS VIOLATED OR LIABLE TO BE TREATED At> VIOLATED 
BY "CRIMES AGAINST HUMANITY". 

3* Tto prosooutors at tho Tokyo Trial doalt with a numbor of offonoes 
which thrtjw light on the violation ani protection of cortain human 
rights of particular intorost both in time of war and poaco-time* 

(a) 0^ of thoao offonoes affoots tho right to health and to 

life* It ooncorns tho lllioit traffic with narcotioo, and raoro 

. • • i • • • 

particularly with opium* In tho description of facts and circumstances 

• • • 

rolovant to prove intor alia tho planning, preparation and waging of 
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unlawful wars, tho prosecutors Dodo roforonoo to the following avast si 


Curing tho wholo period oovorod by this Indiotnont, successive 
Japanoso Governments, through thoir military and naval 
compandors and oivilian agonts in China and othor torritorloa 
which they had oocupiod or do signed to ooaupy, pursued & 
systematic policy of weakening tho native inhabitants* will to 
rosist.*, by encouraging increased pnoduoti>n »nd 4 "T ortation 
of opium and other narootioo and by promoting / tho Bale and * 
oonouaption of auoh drugs among auoh pooplo * h* 1 ? 

Than tho prosecutors wont on to say how the Japaneso Government 


seorotly provided largo sums of money to this offoot, how it usod tho 

proceeds of the traffic with tho narcotics to finance aggressive wars, 

and how it conduct od tho so illegal affairs through governmental channels 

( 2 ) 

and organisations,' ' 

?ha main legal point made by tho prosocutors in this respoot was 
the foot that tho ham infliotod upon the oivilian populations oonoemod 
was in violation of tho oxisting Trcatios, which wore all referred to 
oxpressly*^ This oaso oould bo regarded as roprosonting one of tho 
"inhunaho acts" falling within tho notion of "orimos against humanity", 
as dofinod in Artiolo 5(o) of the Far Eastern Charter* 

(b) Another group of of fences affoot3 tho politioal or oivid 
rights of tho oitizons of Japan itsolf. If their oriminal nature is 
rooognisod by tho tribunal they would also fall within the notion of 


"crimes against humanity" and bo qualified as crimes perpetrated in tho 
relation between a Stato (Japan) and its own oitizons* 

In ths description of rolovant ovonts attached to tho main body 
of tho Indiotmont, tho prosecutors statod in tho following manner how 
ths "militarists" imposed thoir rule in Japan and violated political 
and oivih rights of thoir oompatriots: 

" ,** Froe Parliamentary institutions as previously existed 
wero gradually stamped out and q gystoa similar to tho 
Fascist or Nazi modol introduced,,,," 


• • •Govern®nt agonoios ,,, stampod out free spoooh and writing 
by opponents of this polioy,,, Opposition to this polloy was 
also crushed by assassinations of leading politicians,,* The 


(1) Of, I .idiot mo nt , Appendix A, Sootion if* Italioo are introduced* 

(2) Of, Indictment , Appendix A, Sootion if* 

(3) Of, Indictment , Appendix B, under 10, 16, 32 anl 35* 



» 
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oivll and oopcoially tho military polioo wore also uaod to 
• suppro3a opposition to tho war polioy. 

Tho educational aystoma , oivil, military and naval, woro 
uaod to inculoato a spirit of totalitarianism, aggro as ion,. 
dosiro for war, oruolty and hatred of potential anomies.'^ 

Roforonoo to broaches of tho than binding Troatios thereby 

4 

oonmittod was made, suoh as tho roforonoo to Artiolo 22 of tho 

( 2 ) 

Covenant of tho League of Nations,' ' 

(o) Finally, tho roforonooo mado by tho prosooutors in tho 
Indiotmont to a numbor of othar broaohos of Troatios give a hint of 
what they apparently intended to dovolop boforo tho Tribunal in tho 
field of violations of human rights# Suoh, for instance, is tho 
roforonoo to tho olroady mentioned Artiolo 22 of tho Covenant whioh 
bound mandatory powers to guar antao in tho mandate territories "the 
prohibition of abusoa suoh as tho slave trade , tho arms traffic. 
and tha liquor traffic, and the prevention ••• of military training 
of the natives for other than polioo purposes and tho dofenoo of 
territory. • • Anothor instanoo is a reference mado to Article 3 

of the Mandate granted by tho League of Nations to Japan in 1920, 
prohibiting slavo trado and forced labour in the mandate territories. 
All ttoso offences aro in violation of tho "laws of humanity" and 
could be oonsidorod as instances of "crimes against humanity”. 

A, For most of tho rights included in tho parts of tho Indiotmont 
quoted above under (a), (b) and (o), one major quostion remains to be 
oluoidatod by the Tribunal in its Judgment, It is tho quostion 
whothor violations of human rights causod by offences such as tho 
illicit traffic of narcotics, liquor or arms arc to bo rooognisod as 
boing criminal in thoiosolvos and consequently as entailing dofinito 
ponal retribution, or whothor they aro to bo. treated as remaining only 


(1) Of, Indiotmont . Appendix A, Section 6, Italics are introduood. 

(2) Of, Indictment . AppondLx B, undor 15* 

(3) Of, Indiotmont , Appendix B, undor 15» Italioe are introduced. 
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within tho limits of violations >f interactional obligations, allowing or 
ooiling for oortain sanotions but not for thoso providod by ponal lew* 

Mat at is mutandis , tho samo question applies to violations of human 
rights oocxdttod by tho supprossion of politiool or oivlo rights on tto part 
of a State (Govomztont) towards its own oitizona* Haro tho question Is simp¬ 
lified by tho issuo of whothor suoh doings within tho borders of a Stato call 
for international penal justice, or no roly for a concerted international 
action of a different nature* §y tho previsions of Art* 5 ( 0 ) and 6 ( 0 ) of tho 
Tokyo and Nuremberg Charters, rospootively, which introduced the legal oonoopt 
of "orimas against humanity"^a right for tho international oonmunity to 
oonduot criminal proceedings for "inhumane acts oonwittod against any oivilinn 
population, before or during tho war ' was rooognisod only inasmuch as suoh 
acts were committed "in execution of or in connection with any crime within 

( 2 ) *• 

tho jurisdiction of tho Tribunal",'’ ' particularly in oxooution of or in 

(l; Prior to the two Chartors it is difficult to soo to what extent tho 

notion of "orimos against humanity" was usod and rooognisod as a legal 
term* It seems safe to assume that until that time it was rather used 
in a moral or philosophiool sonso* In this aonnootion, of* p* of 
this Report regarding tho attitude taken by marotors of the 1919 Oomaia- 
sion on Responsibilities on whether roforoneo should bo made to viola¬ 
tions of the "laws and prinoiplos of humanity" in oonnootion with war 
orimos* The Amsrioan members objoctod to making suoh a roforonoo on 
the ground that "laws and prinoiplos of humanity" woro not a universally 
rooognisod standard in international lav/* (Above roforonoo to Doo.Hl/l07 

P.l6.) r. . 

( 2 ) ®or tho full text of Aptiole 5 ( 0 ) of tho *’ar E a storn Charter, of* p *6 of 

Doo*II3/l08. For toxt of Art* 6 ( 0 ) of tho Nuremberg Chartor, of.p* (Ref*to 
In its Judgment tho Nuromborg Tribunal expressly Btatod that "to ' 'Jpert 
constitute orimos against humanity, tho aots reliod on before the out-T)rafted 
break of war must havo boon in oxooution of, or in oonnootion with, any: by Dr* 
orimo within tho jurisdiction of tho Tribunal"* Cf. J u dwnent , English (Llt awakl.) 
text, H*M*Stationoiy Office, London, p* 65 , para*5* This statement clears 
authoritatively a point raisod by an anondmont introduced in the text of 
Art. 6 ( 0 ) of tho Nuremberg Charter by a spooial Protocol signed in Borlin 
on 6 th Ootobor 19A5, botwoon tho four Powers signatories of tho Chartor* 
i.o. nearly two months aftor the signing of tho Charter in London on 8 ^b 
August 19A5* The said Protocol was signed in ordor to romovo from tho 
English and French toxts a somi-colon v/hich stood botwoon the tvro main 
parts of tho text defining "crimes against humanity" in Art* 6 (o), namely 
between the words "•••before or during tho war", and the words "or per¬ 
secutions on political •••etc*" in the English toxt* The somi-oolon was 
replaced by a oomma, as this was tho caso in tho Russian toxt, and tho 
wording of, the provision itaolf was loft unalterod* Tho French toxt had 
to bo re-drafted in ordor to make oloar the issuo at stake with the dele¬ 
tion of tho somi-oolon* T^o result of this amondmont was to make both 
typos of "orimos against humanity", namely "murder, extermination, onslavo- 
mont, deportation and other inhumano acts" on the ono hand, and "porsoou- 
tlons on political, racial or roligious gr/unds" on tho othor hand, puni¬ 
shable under tho toms of tho Chartor only if oithor of thorn woro oonmittod 
"in execution of or in oonnootion with, any orimo within tho jurisdiotion 
of tho Tribunal", i.o* in oxocution of,or in oonnootion with,"orimos 
against poaoo" or "war orimos". W^th tho somi-colon botwoon tho said 
two parts, and particularly in tho original wording usod in tho Frenoh 
toxt, tho iiqprossion left was that this condition appliod only to tho 
part coming aftor tho somi-colon, i*o* to "porsocutions on political, 
racial or roligious grounds. " 
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oonnootion with tho planning, proparation, initiation or waging of an 
aggroaaivo war. In ita Judgment tho Nuromborg Tribunal dismissed tho 

oaso for suoh suppressions of tho rights of Goman oitizons committed 
boforo tho war, c n account of lack of ovidenoo to support tho ohargo 
that thoy woro linked up with aggressive wars prepared and wagod by 
the Nazi Govomraont/ 1 ^ 

Consequently, so for tho answer seoms to be the following) 

* J 

criminal proceedings’on bo half of tho international oonrunity for 

• • ■ * . 

violations of human rights comprised in tho oatogory of political or 

oivlo rights oonmittod within tho borders of a State against its own 
oitizons by executive or logiolativo action (so-oallod "orlmos against 
humanity") aro warranted only in connooticn with a war of aggression 
plannod, prepared, initiated or \mgod by tho same State, This affirms 
tho right to international penal jurisdiction in the abovo sot of cir¬ 
cumstances, and lcavos dpon tho quostion of conviotion on tho factual 
merits of the case, as in any other criminal proceedings, ■, 

In contrast with this, no unswor is os yot at hand whothor similar 

. » 

international penal proceedings could bo warranted in time of poaoo for 
violations of an identical naturo conmittod in no connooticn with a 
planning, proparation or initiation of aggressive wars, 

V IOLATIONS OF HOMAN RIGHTS OF VICTIMS IN TERRITORY Qy 
NON-BELLIGERENT OR NEUTRAL POWERS, . / . 

5, Finally, tho prosecution included in thoir indictment war crimes 

.■•••• 1 . ; ■: . • • 

conmittod or intended to bo oonmittod against individuals located in 


* •• 

tho territory of noivbolligorunt or neutral Powers* 


a '» 




•This’oaso oonoorns torritorios belonging to Portugal and to the 

•.• 

Soviet Union, In this rospoot tho important point is that Portugal 


(l) Of . Judgment, op,oit ., p,65» para.5» Tho rolovant passage /roads as 
follows: "Tho Tribunal is of tho opinionfloat royolting and horriblo 
os many of- thoso crimes wore it has not boon satisfactorily proved 
.. that thoy woro dono in oxoaution of or in oonnootion with" crimes 
against poaoo or war oriiooc, . "Tho Tribunal therefore cannot moke 
a gonoral declaration t hat tho acts before' J939 were crimes against 
humanity-within tho moaning of tho Ghartor,,,,,"• 


\ •• 
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ronainod neutral throughout tho whole period of the last war anl that 

the Soviet Union ontorod into a state of Y/or with Japan only on 8th 

August 194.5, Just a fow days before Japan's oapitulation,^ 1 ) Prior to 

that date, tho Soviet Union and Japan woro linked by a Pact of Non- 

Aggression signed on 13th April 1941, which represented tho logal basis 

of their mutual neutrality in the wars in which they were respectively 

engaged of tor that date and until tho Soviet Union deolarod war on Japan* 

( 2 ) 

6* In thoir ohargo for war wines, a port of which was oitod above 
tho prosecutors indiotod tho defendants for "breaches of the Laws and 
Oustoms of War ••• against tho armed foroos of tho countries hereinafter 
named and against many thousands of prisoners of war and civilians then 
in tho power of Japan belonging to ••• tho Republic of Portugal and tho 


Union of Soviet Socialist Republics 


„ 0 ) 


Both these countries woro 


named without distinction together with thoso at war with Japan, no no of 

(L) 

Yhioh entered into a stato of war with Japan at a date lator than 1941* 
Tho poriod.of time indioatod as rolevant for tto charges is tho 
period botweon 7th Dooambor 1941, and 2nd Soptomljcr 1945,^ 

7* Tho Indiotnont doos not provide a clear answer as to whether the 




defendants of tho Totyo Trial woro charged in connootion with crinos 


(1) Tho roadinoso of tho Japanoso Government to aooept the terns of 
surrender as laid down in tho Doolaratlon Issued at Potsdam on 
26th July 1943# was oomnunioatod on 10th August 1945* Tho formal 
acceptance of thoso terras was notiflod on 14th August* Por tho 
text of both oonmunioations, of* Department of Stato Bulletin Vol* 
Xin, 1945, N o *320 , p.205, and N 0 .32i, p*^5« 

(2) Of, page 2* 

(3) Of* Indiotment , Counts 53 and 55, 

(4) Theso other oountrlos are: China, tho U, S.A., tho British 

Commonwealth of Nations, comprising for tho purpose of the 
indictment (of. Count 4), tho United Kingdom, Australia* Canada* 
Now Zealand, Sauth Africa, India, Burma and the Malay States! 
Franco) the Netherlands; Philippines*, Thailand* For data 
concerning tho datos of tho declarations of war botweon thoso 
oountrlos and Japan, of. Department of State Bulletin , Vol.XJ,U 
1945, p.230-238, For date3 oonoeming the aggressions mads by 

Japan against the territories of thoso oountrlos of, Indiotment 
in its various counts and Appondix a, 

(5) Of, Indiotment . Counts 53 and 55» 
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which wore actually committed, in Soviet and Portugese territory, or 
merely for having taken part in the preparation of these orimes. 

T he defendants were charged for a threefold criminal activity, 

(a) For having "participated aj leaders, organisers, instiga¬ 
tors, or accomplices in the formulation or execution of a 
common plan or conspiracy **, the object of which "was to 
order, authorise and permit" the commission of "tho broaches 
of tho lews and Customs of War ••• against the armod forces 
... prisoners of war and oivilians.^*' 

(b) For having actually "ordered, authorised and pormittod " 
tho commission of these offonoos' z / as a result o£ this 
said plan or oonspiraoy. 

(c) And finally, for having "disregarded their legal duty 
to take adequate stops to secure tho obsorvanoo and 
prevent broaches" of tho laws and customs of war^*', 

"boing by virtue of thoir respootivo offioos responsible ' 
for ^ojsuring the obsorvanoo" of the laws and oustoms of 

Wheroas it is questionable whether tho foot to "plan or conspire" 
to oocmit brooches of the laws and customs of war can bo prosecuted as 
a separate oriminal offence undor tho terms of the Charter, tho dofeo* 
dan to were accused of acts beforo tho foots which ore oriminal under 
Artiolo 5 irrespective of whether thoso acts (giving orders, authorising 
or permitting the commission of war crimes; failure to comply with 
legal duty to prevent war orimes from occurring) materialised in actual 


4 (l) Of. Indictment , Count 53. italics are introduced. 

(2) Cf. Indlotmont, Count 54, italics are introduced. 

(3) Here the Indictment specifics brooches of "Conventions and 
assurances and tho Laws and Oustoms of War". Cf. Count 53* 
Itolios aro introduced. * 


(4) Cf. Indlotmont. Count 55. 
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ear ojdtaes. committed in the field or not. 



In thia oonnootion oonorote inatancoa of crimes perpetrated 

against nationals of sovorol oountrlos which were at war with Japan 

in the relevant poriod of timo (between 7th Deoember 1941 and 2nd 

September, 1945) woro given, whereas no such oases wore produced with 

regard to Portugal or the Soviet Union. As regards Portugal, the 

only foot produood was the invasion of the Portugese portion of the 

( 2 ) 

island of Timor on 19th February 1942. • As to the Soviet Union, 

reforonoo was mado to two military aggressions whioh both took place 
bo fore the relevant period of crimes started. One reference oonooms 
the attack at Lake Hassan in Soviet territory propor, whioh took plaoo 
in 1938k The othor concerns the attack mado on the territory of the 
Mongolian Pooplo's Republic in 1939 at the Hal kin- Gol River, whioh 

t 

lies ou*wide the territory of the Sovlot Union, but where members of 

— ■ . 1 —.. ..... 

(1) The Far Baa tom Charter mentions "a plan or conspiracy" os criminal 
in itself only in regard to "orlmos against peaoo", and not in 
regard to "war orlmos" or "orlmes against humanity". The position 
is the same in tho Nuremberg Charter (Art.6). In its Judgment, tho 
Nuremberg Tribunal mado referonco to tho final provision of Art.6. 
according to v/hioh "loaders, organisers, instigators and accomplices 
participating in tho formulation, or execution of a common plan or 
conspiracy to oonmit any of tho foregoing crimes are responsible for 
all acts performed by any persons in execution of suoh plan". Tho 
Tribunal declared that this provision did not add any othor new or 
separate orlmo to the threo categories specifically dofinod in Art.6, 
but was designed only to OBtablish tho individual responsibility of per¬ 
sons participating in a orladnal plan or conspiracy. Consequently it 
discarded tho charge for a "plan or conspiracy" to oesmit "war crimes* 
or "crimes against humanity". (Of. judgment. H.M.Stationery Office, 
Cmd.696if, London, p.4A-)« According to this pronounoament, individual 
criminal liability for a "plan or conspiracy" to oonxait orlmes 

exists only inasmuch as such plan or conspiracy is criminal in 
itsolf under tho raspeotive Articlos of tho two Charters, whioh moons 
only with regard to "orimes against peace". This issue woo recently 
oonfinnod in one of the subsequent trials held by U. S.Military 
Tribunals in Nuremberg; of. pronounoament made by U.S. Military 
Tribunal No.l of 14th July 1947. in Re. U.S.A. versus Karl Brandt 
et al., U.N.W.C.C. Roseoroh Offico, Booumont No,R7/AjS/9D. As to tho 
individual responsibility for having "ordored, authorised, or 
permitted" tho commission of "war orlmos" or "orlmes against humanity" 
or for having follod to provont them from ooourring by virtue of tho 
legal duty incumbent upon the individuals conoerned, it is covered 
by the above quoted final disposition of Article 5 of the Far Eastern 
Ohartor (Art.6 of tho Nuremberg Charter) establishing tho liability 
of "loaders, organisors, instigators and accomplices. " 

(2) Of. Appendix A, Section 10. 










the Rod Arqy wore involved in oombats aa Allies of tto Mongolian 
Republic.^ 

8 t Finally* the Indictment does not provide the information as to 
whether* if orimes woro aotually porpetrated in Portugese and Soviet 

territories* their viotims included nationals of Portugal and of the 

% 

Soviet Union* or whether they wore confined to nationals of the oountrioe 
at war with Japan at the relevant time, in this oase members of their 
axmod foroos* combatants or prisoners of war* 

9» Hod this information boon at hand it would have furnished all thb 
oloments for a coraploto oase regarding war orlmos and violations of 
human rights which at the time of their commission included-tho- rights 
of nationals of neutral oountrioe* 

The main feature of this part of the Indictment is that it extends 
the provisions of Artlole 5 of the Charter to sots whioh, if not 
aotually perpetrated, were none the loss orlxdnally intended to be 
perpetrated against nationals and on the territory of countries which* 
at the time of the orimes and violations of human rights^ involved, were 
not in a stats of war with the Power whoso nationals were held criminally 
responsible for the said acts# 

To form a final conclusion on this point one will* of ooureo* have 
to wait until the Far Eastern Tribunal pronounces its Judgment* 

However* the oloments provided by the Indlotroent and the Charter 
make it possiblo to draw already at the present stage of the Trial the 
following oonolusiensi 

(a) Broaches of Laws and Customs of War accomplished by the 
commission of war orlmos or oy aots before the foots constituting*as a 


(i) Of* Appendix A, Section 8* 










whole, war orimes, imply that a stato of war hod boon oreatod betweon 

two countries* This vary situation confers upon tho illegal acts 

involved the nature of war orlmea. In the absonoe of a state of war tho 

sane illegal aots are as a rulo of an oqually criminal nature, but in law 

they oannot be qualified as "war" crimes in tho toohnioal sense* 

Y e t, tho prosecutors in Tokyo have expressly ombraoed such aots 

unler the same legal qualification with aots representing "war orlmos" 

in the technical sonso in regard to tho countries at war with Japan at 

the rolovant time* Tho significance of such a» method to proceed will 

( 1 ) 

bo oonsldored lator* 

(b) No legal problem arise a in this respect insofar as members of 
the armod forces (combatants <r prisoners of war) of tha countries at 
war with Japan aro oonoornod. For brooohes of Laws and Customs of War 
ooardtted against thorn aro war orlmos rogordloss of tho torritory in 
which they were committed, including territories of neutral States* 
Neither is there for tho soma reason a legal point in regard to 
oivilions, nationals of belligerent powers, looated and victimised in 
territory belonging to a neutral power, particularly when such territory 
is invaded and oooupiod by tho aggressive Power* 

(o) T^e point oonearns only nationals of the neutral oountry 
belonging to tho oivilian population of the same oountry. 

Under tho terms of the Far Eastern Charter tho prosecutors were 
justified in including a charge for orlmos oonmittod or directed 
against suoh-nationals within the framework of a war crimes trial, in 
view of tho field covered by tho notion of "orlmos against humanity" 
(Artiolo 5(o).) Tho latter oan bo, and on a mat tor of foot are, 
regarded as falling within the concept of war orlmos in a wider, non- 
teohnioal sense, namely in tho sonso that they aro dofinod as criminal 
aots oonnootod in one way or anathor with a war of aggression* 


(l) Of. para. 10, pp 18-22. 










An analysis on this last point has boon made previously' ' and 
tho following can bo addod to iti- 

"Crinos against humanity" comprise crimes oommlttod against any 
oivilian population, not only in tiro of war but equally boforo the 
war* T^e foot that thay comprise victims belonging to "ai\y 
oivilian population", i.o. to the oivilian population of any oountry, 
is oxprossly statod in tho Nuremberg Charter, (Art* 6 (o)); and the 
fact that they relate to both the time of war and the time procoding 
war is stressed in both tho Nuremborg and tho Far Eastern Charter* 

It has been pointed out that tho omission jf the terms "against any 
oivilian population" in the Far Eastern Charter is only verbal and that 
it does not affoot tho substance of its Article 5 ( 0 ), whioh 00 vers tho 
same fiold as Artiolo 6 ( 0 ) of the Nuremberg Charter* ^ This follows 
from tho logical context of Artiolo 3 ( 0 ) of the Far Eastern Charter* 

T^o main issue in declaring as "crimes against inanity" acts porpot- 
rated "before or during the war" is to make it irrelevant which 
territory and whioh population do facto victimised in oonnootion with 
the preparation or tho waging of a war of aggression are involved* 
According to the meaning given the corresponding provision in the 
Nuremberg Charter, this inoludos acts committed against tho nationals 
of the aggressive State itself in its own territory!^ From this it 
follows that if the terms "before or during the war" in the Far Eastern 
Charter have any meaning, they at any rate oover the population of any 
foreign country whom Japan happonod or intonded to victimise in 
connection with its war or wars of aggression* And thoro is littlo 
doubt, if any, that they also oover "crimes against humanity" commit tod 
against Japanese nationals in the homeland itself* 

(d) The preceding remarks mako it possible to draw tho main 
conclusion in oonnootion with this part of tho Far Eastern Indiotment* 


(1) of* pp. 9 - 11, pare. A. 

( 2 ) Cf. p*10, para* 9(a) of Doo,IU/l08* 

(3) Cf. Nuremberg Judgnont , H.M. Stationary Office, London, Cmd. 6964 , 

p. 65 . 
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The oaae brought against the defendants in reepeot of Portugal 
and the Soviet Union is an illustration of the foot that the soaps 
of oontenporary international law providing for the punishment of ear 
orlainals is wide enough to include penal retribution for violations 
of human rights transcending the notion of war orimes in the technical 
sense* Under the terms of Artiole 5(o) of the Far Eastern Charter a 
war criminal can bo prosecuted and oonviotod for violations of human 
rights where there was no etato of bolligerenoy, where the victims 
were not nationals of a bolligerent power, and where the violations 
were ooonitted in territory of a neutral Power* 

One of the results of such a development is to make rules of 
international low applicable in a field hitherto reserved to munioipal 
law, and particularly in oases where munioipal law is inoapablo of 
making itself valid either on oooount of the legal position involved 
or for look of practical possibilities for enforcing its provisions* 

This may bo regarded as a decisive step forward in widening the 
basis of both the substantive law and the judicial machinery required 
or at any rate lending itself to the protection of human rights on an 
international level* 

Yet, however important this development may bo, it has, as has 
been previously stressed, a general limitation in international law 
as it stands at the present tins* It is limited to violations of 
human rights which, oven though oonmittod outside the soopo of 
belligoranoy between the oountrioa directly involved, wore oonmitted 
In execution of or in oonnootion with a war of aggression* This is 
the limitation not only for implementing tho rules entailing purfehasnt 
but for instituting or setting in motion international penal justice 
itself^ 1 ) 

10 * In oonnootion with tho prooodlng considerations it ia appropriate 
to oonolude with yet another point of interest* 1^ concerns the 
clarity of tho law applicable to violations of human rights in connec¬ 
tion with war crimes* 

(1) Of. p.ll. 










Tho comparative ncvalty of certain parts of the law*fomilatod 
in the Far Eastern and Nuremberg Charters, end the fact that they 
represent In themsolvss a partial and new oodifioation In the field 
of international ponal law whloh is in tho making, give rise to 
certain difficulties in establishing a precise classification of all 
the various effects of tho law developed and oodifiod in tho said 
Charters* This is particularly true in regard to drawing a dear 
line between "war orimoB" proper on the ono hand and "crimes against 
humanity" on tho other, and in establishing in a precise manner the 
Boopo of the latter* • 

Therefore, when dealing with information intended to show to 

what extent violations of human rights apo or are not oovowed by 

• . * • 

existing international law, it is important to trace at tho same time 

. 

difficulties to which the text of law can give rise to* 

T he way in whloh the prosecutors at tho Tokyo Trial legally pco« 
oesded in connection with tho case oonoeming Portugal and tho Soviet 
Union os oonsidorod in the preceding pagos, is in this respect a case 
in point* . 

^ I prW *kU I 

It has already been mentioned that the prosecutors have presented 

e 

the oaso concerning Portugal and tho Soviet Union under the same legal 

• V .*• « ." 

qualification which they applied for offenoea oonooming nationals of 
tho countries at war with Japan at tho rolovant time*^ T hoy did so 

* • 4 . • i ^ 

in tho oounts headed "Conventional war orimea and orimes against 

• « ‘ * 

humanity "( 1 2 ). lot, when qualifying their charges under this heading, 

* • * • • 

they made no more roforonco to "orimos against humanity"* All offenoes, 
including those oonoeming Portugal and the Soviot Union, wore uniformly 
qualified as representing "broaches of the Laws and Customs of War" or 

(1) Of .p* 15-1^ pora*9( a) • 

(2) Cf. Indiotment , Group Three, Counts 53-£5- 
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"violations of tho Lama of War*, i.o., as representing only "war 
orimea" In tha technical sense under the express definition of Article 
5(b) of the Far Eastern Charter* 

An explanation for suoh a way of proceeding can be found in the 
"Suonary* which accompanied the text of the indictment supplied to the 
United Nations War Oximes Commission. From this text it appears that 
the prosecutors took tho view that paragraph (b) of Artiole 5 of the 

Charter, providing for "war crimes" in tho toohnioal sense, was adequate 

» 

t) oovsr also ohargea ooming under paragraph (o) deeding with" crime a 

( 2 ) 

against humsolty"* 


n oount 53 the relevant passage roads: "Tho object of suoh plan or 
conspiracy was to ordor, authorise and permit the Oomnandors-in-Ohief 
• •• and tho officials of tho Japanoso War Ministry, and the persons 
in ohargo of each of the oampa and labour units for prisoners of war 
and civilian lntornoes ... and thoir respective subordinates *•* to 
commit the breaches of the Laws and Customs of War, as oontainsd in 
and proved fcy • •* bonventiona, aseuronoes and praotioes *•• against 
the aimed foroos ... and against many thousands of prisoners of war . 
and olvillans then in the power of Japan belonging to the United Statos 
of Amerioa, the British Commonwealth of Nations, tho Republic of 
Franoe, the Kingdom of the Netherlands, tho Cocmonwealth of the 
Philippines, the Republlo of China, tho Ropublio of Portugal and the 
Union of Soviet 3 oolollat Republics ..." 


In Oount 54* the relevant passage roads* "(The defendants)..* 
ordered, authorised and permit tod tho same persons ••• to oonait the 
offenoes ••• mentioned and thereby violated, the laws of war* " 

In Oount 55 the relevant passage is as follows: "(The defendants) 
*..being.••responsible for securing tho observance of the said Conven¬ 
tions and assuranoos and the laws and Customs of War in respeot of tne 
armed foroos ... and in roDpaot of many thousands prisoners of war 
and civilians then in the powor of Japan belonging to the United States 
of Acnrioa, the British Oonmonwoolth of Nations, the Republic of Franoe, 
the Kingdom of the Netherlands, tho Oomnonwealth of the Philippines, 
the Republic of China, the Republic of Portugal and tho Union of Soviet 
Socialist Republics, deliberately arid rockiossiy disregarded their legal 
duty to take adequato steps to secure the observanoo and provent 
breaohoa thereof, and thereby violatod the laws of war." 


Itallos are introduood* 


Uf.U.N. W.C.O. Doo*0.197, p.2, last paragraph. T ho rolovant paragraph 
reads: "Group Throoi Tho ohargos aro laid under paragraphs (b) and (o) 
of Artlalo 5 of the Charter, and it will bo oontonded t h at 

y allogo oonap 

largo numbors of broaches of the laws and 
ouatoma of war, contained in or proved by the practice of oivilirad 
nations and the various Conventions governing the conduct of hostilitio^ 
the treatment of prisoners of war, and of porsons and property in 
occupied territory* " 


trrEBM5M 


Italics are introduced* 
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It la difficult to soo how such a way of inqplomonting Article 5 of 
tho Ohartor can bo roconoiled vdth tho fact that at tho relevant porlod 
of time Portugal and tho Soviet Union wore not at war with Japan* As 
already pointed out^ it is tho very oxlstonoo of a state of war which 
oenfors upon the offanoo3 involved tho nature of "war crimes* as distinct 
from othor types rr catogorios of crimes* Consequently, in the absence 
of a atato of war, tho offonoos ooianittod cannot have In law the nature 
of "brooohos of tho laws and customs of war"* Under tho terms of the 
Charter tho answer is that they represent "crimes against humanity "• 

Tho above attitude is undoubtedly due to the difficulty of drawing 

r 

a clear lino of demarcation between tho two catogorios* This 
difficulty is in a way confirmed in the Judgment of the Nuremberg Tribunal* 
Referring to tho offences perpetrated by tho Nazi war criminals, tho 
Tribunal stated that ",,»from tho boginning of 1939 war crimes were 
committed on a vast scale, which v»ro also c rimes against humanity "* 

However, at the same time the Nuremberg Tribunal stated that, inso¬ 
far as tho inhumane acts committed after the beginning of the war "did 
not constituto war primes , they were all oonmittod in execution of, or 

in oonnootion with, tho aggressive war, and therefore constituted 

( 2 ) 

criraoa against humanity "« 

Thus, tho Nuremberg Tribunal established tho following distinctions 

(a) That there are cases in which "war crimes" are simultaneously 
"oriroos against humanity"; 

(b) That there are othor oasos in which "orimos against humanity" 
do not con3tituto"war crimes"* 

Tho Tribunal doos not soy in what cases and undor what conditions 
or circumstances "orimos against humanity" ore at tho same time "war 
crimes" and in which oasos thoy aro not* Novortholoss, it ascertained 
on the one hand the fact or the possibility of having situations whore 
the two catogorios overlap and interminglo, and on tho othor, situations 
where thoy remain apart one from tho othor* 

(1) Cf. p* 15 - 16, paro*9(a). 

(2) Cf. Judgment, H.M.Stationory Office, Cmd*6964, p*65* 
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Without entering into the question of the reasons for euoh & 
close relationship between the tvo categories lying In the similar 

nature of the offences they are Intended to cover, there remains the 

* 

foot that the law is apparently not clear onough to provide a definite 
lino of demarcation* 

On the other hand, there also remains the foot that, however 
oloeely Intendnglod, both oategorlse prosorvo their individuality 
both in the text of the law and in the sphere of foots as established 

• - i , 

by the Nuremberg Judgment, and that they can never reach the point of 
boing entirely absorbed one by tho other. 

.Thus, throe elements at least load to the oonolusion that there 

is a need for supplementing and clarifying in some way the existing 

• • % 

definition of "otiose against humanity". One is the base concerning 
Portugal and the Soviet Union as we saw it; another is the findings 
of the Nuremberg Tribunal; and the last la the my in which the 
prosecutors at the Tokyo Trial thought it appropriate to prooeed by 
way of absorbing ono category by tho other in spite of the legal 
elements speaking to tho contrary* 










1 


* 

m/uo. 

13th Ootobor, 1947. 

UNITED NATIONS ffAR ORBIES COMMISSION, 

■ k. 

HUMAN RIGHTS REPORT: PRELIMINARY PAPERS. 

THE TOKYO TRIAL. 

Rapporteur: Dr. R. Zivkpvid. 

' 

Draft I II. 

THE RIGHTS OP THE ACCUSED. 

r.. ^ — ■■■ ■ < ■ ■■ ■ ■ — ■ ■ ■ ■■ ■ ■ ■■■ 

. 

1 . An important aspect of tho protootion of human rights in existing 
xulos of international lav/ conoom3 the rights guarantood to tho 
aoousod porsons in v/ar criraoa trials. 

This aspect is no much tho moro important that such rights woro 
and aro being socured in oontrast with tho oomploto disrogard for 
rulos of fair trial displayed in many instancos on tho port of indivi¬ 
duals trlod by tho allied courts as war criminals. In numerous oasos 
war orimos during tho last war were porpotratod by donying tho victims 
fair trial altogether or fundamental rights in tho course of 

judicial procoodings, to suoh an oxtont that tho proceedings in quostion 

1 • • 

represented a sheor travesty of justice. 

2. The Japaneso major war criminals woro given a guarantee for fair 
trial in olaborato provisions of tho Par Eastorn Chartor. 

Tho rights granted v/oro provided fer on tho basis of gonoral 
principles of penal law with a certain amount of restrictions universally 
rooognised in the criminal prjeoduro of all civilisod nations. Tho Par 
Eastorn Ohartor combines th. so prinoiplos and rights v/ith tho partioular 
nature of tho Par Eastern Tribunal as a military court, and sots forth 
an original amalgamation of oonmon law prinoiplos v/ith those proper to 
military law. 

3. Tho rights given tho Japanese major war criminals oan bo classifiod 
as follows: 


j 



















Before tha Trial j 


(a) Right to autai t applications ml notions, 

Articlo 10 of tha Chartor provides: 

"All motions, applications, or othor requests addressed 
to tho Tribunal j>rior to tho oonmonooraont of trial shall bo 
made in writing and filed v.lth the Gonerol Soorotary of tho 
Tribunal for action by tho Tribunal, " 

During the Trial ; 

(b) Right to know tho indictment and the law of trial, 

Articlo 9(a) of tho Chartor providosi 

"Tho indictment 3hall consist of a plain, concise and 
adoquato statement of oach offenoo charged, Euch accused 
shall bo furnished in adequate time for dofenco, a copy of 
tho indictment, including tiny omondmont, and of the oharter, 
in a language understood by the accused, " 

(o) R-jght to hoar proc e eding j In the languago of tho accused. 

Article 9(b) of tlio Charier pro Tides: 

"Tho trial ana rolatod proceedings shall be oonduotod in 
English and in tho language of tho accused. Translations 
of documents and othor papers shall bo providod as needed 
• and roquootod, 11 

(d) Righ t to ha ve assistanc e of Counsel, 

Artiolo 9(c) of tho Cliartor provides: 

"Eaoh oca;sod shall Lave the right to bo roprosentod by 
counsol of lits own selection, subjoot to the disapproval of 
suoh counsel at any time by tho Tribunal, The accused shall 
filo with tho Gonerol Soorotary of the Tribunal tho name of 
his coun3ol. If an accused is not represented by oounsol 
and in open court requests tho appointment of oounsel, the 
Tribunal .shall designate counsel for him. In the absenoe . .. 
of suoh request tho Tribunal may appoint oounsol for an 
accusod if in its judgmont suoh appointment is nooeaoary 
to provido for a fair trial. " 

The right jf tho Tribunal to disapprove at any time of a given 
dofonco oounsol is oonnootod with tho right of tho noousod to choose 
oounsol amongst J % arioso nationalse Tho above provisions furnisho 

a natural safeguard against the possibility of having a oounsol who 

•• 

is himsolf a war craranal or is on any othor reasonable ground, 
objootionablo. 

(o) Right to usiduot one's o\/n defon oq. 

Article 9(d) of tho Charter provides: 
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"An accusod shall have tho right, through himself or 
through his counsel (but not through both), to conduct his 
dofonoo, including tho right to oxaraino any witness, 3ubjoot 
to such reasonable restrictions as tho Tribunal may 
dotorraino. " 

Tho rostriotions roforrod to are thoso generally rooognised and 
normally applied Ixjfora oiurts of law of oivilisod nations. They aro 
a safeguard against abusive oxorciso of tho right to oonduot one*a 
own dofonoo, 

(f) Right to produco ovilonoo in dofonoo, 

Artido 9(o) of tho Chortor j)rovidos: 

"An accusod nay apply in writing to tho Tribunal for tho 
production of witnossos or of docuraonts, Tho application shall 
state whoro the witnoso or document is thought to bo looated, 
it shall also otato tho facts proposal to be proved by tho 
witness or tho document and tho rolovancy of such foots for the 
defonco. If tho Tribunal grunts tho application the Tribunal 
shall bo given such aid in obtaining production of the 
ovidonoo as tho circum3tanoos roquiro, " 

Tho discretionary power loft to tho Tribunal in admitting or 
rejecting a proposal concerning ovidonco to bo produced in defence of 
tho accusod roprosonts tho main safoguard against attempts at talcing 
abusivo advantago of this right in order unduly to prolong tho trial 
or to divort it from its corroct course. 

(g) As previously reported, tho original text of tho Par Eastern 
Charter, datod January l6th, 1946, has boon amonded on 26th April 
1946, a few day3 before tho opening of tho trial,^ 1 ^ 

Tho omendmente substantially affoctod ono of the provisions 
ooncoming tho rights of tho accusod. In tho original text thero 
was a provision (Art. 9(b)) which road: 

' Soaring* During tho trial or any preliminary proceedings 
tho accusod shall havo tho right to givo any explanation 
rolovant to tho chargos made against him. " 

In tho amondod toxt this provision was dolotod altogether and 

was not roplacod by :wy other to tho sumo offoot. It is not cloar 

why this was dono, particularly in viow of tho fact that tho Nuremberg 

Charter oontoinol and rotuinod an identical provision. (Art.16(b)), 


(1) Cf. Doc. III/100, p.3, n.2f) 












if* It is worth arcing that some of these rights aro ropoatod In tho 
provision sotting forth the course of tho proooodings. (Art. 15) 

Suoh is tho oaso v.lth tho right of tho uoousod to moka a oonoiso 
oponing statement (art,15«o)j to oxamino witnossos and othor accused 
persons giving tustiraor\v (^rt. 15»o)j and go no rally to addross tho 
Tribunal. (Art.l5*f)» 

5* ^ho above rights, with thoir spooifio restrictions as vre saw 
tlion in tho preceding por.igraph, aro, in addition, subjoot to 
gonoral limitations, whioh affoct not only tho rights of tho aoousod, 
but equally thoso of tho proBocutor3* 

They aro tho gonoral limitations deriving from tho powers of tho 
Tribunal, and from tho rules concerning tho conduct of tho trial and 
tho admissibility and rolovanco of tho ovidonoo* 

Thoso xxjwors and rulos aro the following* 

(i) Tho Tribunal has tho power to summon any witness it finds 
necessary to hoar on tho caso of tho aocusod. (Art* ll*a). 

(ii) T ho Tribunal has tho right to intorrogato oaoh aocusod and 
to poraLt oonmont on his refusal to answer questions. (Art. ll.b). 

(iii) Tho Tribunal can roquiro tho production of any document and 
other ovidontlary material. (Art. 11.c). 

(iv) Tho Tribunal has tho duty to oonfino tho trial strictly to 
an oxpoditious hearing'of tho issuo3 raisod by tho chargos. (Art«12.a). 

(v) Tho Tribunal must tako striot moasuros to prevent any 
aotion which would oauso any unr.asc nablo delay and to rule out 
irrolovant issuun and statements of any kind whatsoever. (•“■rt.l2.b) 

(id ) ^ho Tribunal is to provide fr r tho maintonanoo of order at 
tho trial, including exclusion of the aocusod or his oounsol from same 
or all furthor proceedings. (Art. 12,c). 

(vii) Tho Tribunal lias to dotomino tho montal and physical capacity 
r bho acoum 1 be pn need b trial. (Art. 12.d), 

t 

(viii) Tho Tribunal is not bound by technical rulos of ovidonoo, 

--U— - - i 

and is onablod to adrdt any uvLdonoo which it dooms to have probative 

t * 

voluo, inoluding any purported admission or atatono..tmade by the ' ' 

accused. (Art. 13(a)). 
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(ix) ^ho Tribunal has disorotionoiy powor in ruling upon the 
relevanoo of tho ovidonoo offarod. (Art. 13.b). 

(x) The Tribunal is providod in particular with wido powers in 
dooiding upon tho admissibility of tho following documentary ovidonoo j 
* (a) Documents, without proof of thoir origin, issuance or 

signaturo, which appear to tho Tribunal to have boon signed or 

• j . i «i., . 

issuod by any officer, deportment, agoncy or member of tho 
araod foroos of any govornmont. (-art. 13.o(l)). 

(b) Reports v/hioh appoar to tho Tribunal to havo boon 
signod or i3auod by tho International Rod Cross or by a momber 
thoroof, or by a doctor of raodioino or any modioal sorvioo 
porsonnol, cr by an investigator or intolligonoo officer, or by any 
other parson \1x> appoars to too Tribunal to havo porsonol knowlodgo 
of tho mattors containad in tho .roport aouccmad, (Art. 13.o.(2)). 

(o) Affidavits, depositions or othor signod documents, 

(Art. 13 . 0 . (3)). 

(d) Diarioa, lottors or other doouraonts including sworn or 
unsworn statononta, which nppoor to tho Tribunal to oontoln 
information relating to ttio churgo. (Art. 13.0(4). 

(o) Oopios of documents or othor secondary ovidonoo of their 
oontento, if tha originals aro not imnodiatoly available. 

(Art. 13.c(5))* 

(xi) And finally, tho Tribunal is not to require proof of facts 
of oonmon knowlodgo or of tho autharvticity of official govornmont 
documents and reports of any nation, or of tho proooodings, rooords 
and findings of military or othor agencies of any of tho United Nations* 
6. T^o above rules aro similar to those which wore laid down for tho 
trial of tho Gorman major war criminals at Nuromborg*^ 

Togothor orvl Doparatoly as well they furnish a oloar body of 
rulos in tho nuoloar international penal law which is taldlng shape 
through tho .jurisprudence oroated by war crimes tribunals and courts* 


► - •» — •*•« 


(Rof. roport by Dr. I ltawaki.) 


(1) Of. pp 
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Thoy aro of groat value in t ho sphoro of codification of international 
law, and oan at any rato sorvo os a convenient basis for further 
developments in this sphoro* 

7 . This port of the Roport will, in duo tine, bo supplemented with 
tho info mat ion showing in what mannor and in whioh oases the Par 
Eastern Tribunal inplomontod thoso rulos in tho oourse of tho pzoooe- 
dings whioh aro still in progross at tho presont time* 



»' • 

© 
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Apart from data referring to the Tokyo 
Trial| this paper contains considerations 
of a genoral nature on the subject under 
reviow, as noil as roforonoos to antooo- 
donts which axe rolovant to any trial 
taken Into aooount In this Roport and not 
only to the Tokyo Trial* Such oo ns id- 
orations and roforonoos aro suited for 
amalgamation with drafts prepared by other 
rapporteurs. 



1* |n two previous papers (Doc. IH/109 and IIl/llO)* information 

has boon compiled regarding the rights of the victims of war orlao* 

' ‘ • • ' V. 

and those of tho accused persons for the some crisps as it arises 

! ' ... 

from th> law opntainod In the Par Beatom Charter and from tfca indlot- 

. . ... ' . * 

■** *•. # ♦ . j t • 

msnt subedttod to tho Par Bastom Tribunal* 

Various aepoots of the rights of each of the tho categories h&vo 

; • i 

# * 4 . » “ ■ r l . 

boon considered separately* There remains one mors aspect to bo 

t 

. * . ♦ . 1 • , • . .i. 

examined in tho mutual relationship of those tm oatogorios in certain: 

1 • " * * " ’O ‘ , S.-y 

specific oases* 

v . • • . 

Tho relationship roforrod to oon bo desqribod as one of conflict 

for tho following roasont 

* . . i 

Persons who violate human' rights lay oonnitting war crimes or 

. 

orimos against humanity may act* as oxporlonoo has abundantly proved 

it to bo so* in such oiraumstancos or situations that their personal 

» • >• • . 

guilt or liability may bo questioned* One instance is provided in 












.oaso* whose tho porpotrator has aotod upon ordors of bio government 
or of any of his superiors whoso instructions ho is legally bound to 
obey* Another inatanoo is illustratod in asses whore the perpetrator 
has oomnittad- violations of human rights within the ooopo of so-oallod 
"acts of statos M , that is to say in performing a function or duty in 
the stato hierarchy rolegating his private personality behind aots 
undertaken on bo half of the stato. Yet another instance, which in 


a number of casos can roprosent only a variety of the first group 

I « • . 

(violations oonmittod upon superior orders)* oonooms oases whore 
human rights wore violated as a result of reprisals conducted by one 
belligerent power against anotter. 


In such oases thoro is a need for determining to what extent 
tho porpotrators can bo hold personally responsible in the oiroumataooos. 
As an illustration of the oomploxity of the situations involved 

i 

it is convenient to quoto passages from an analysis by Professor H. 

Lantorpaoht on the subjeot of superior orders in the armed forces* 

« 

N In Great Britain and in the United States a soldier 
cannot adduoo siqporlor orders as a oiroumatarioo relieving 
him of liability for an ilia gal act* This is a rule 
established by a long series of decisions in both oountries* 

On the other band* according to English lew* the soldier is 
bound to obey lawful orders of his superiors* and he is 
llablo to punishment by the sumnary process of a court- 
martial in oaso of diaobedionoo ... Tho result is that in 
addition to the natural risks of his oailing, the soldier 
has* in theory, to faoo tho dangers of a conflict between 
his duty of obodionoe to orders and his duty to obey tho 
law ... Numerous decisions of courts in tho United States 
rooogniao that while, in principle, superior ordors aura not 
a valid dofenoo, obodionoe to an order whioh is not on tho 
faoo of it illegal and is within the soopo of the superior 
offioor, roliovos tho soldier of liability*•• In England,... 

*t is generally rooognisod that tho ojeoroise of tho right 
of pardon by the Executive is in auoh oases a propor remedy. 

* ..Conversely, many countries whioh>,. have adopted the 
rule that obodionoe to superior ordors oxoludes liability* 
make an exception in casos in whioh the orders a to illegal. 

They* in turn, diffor as to the neopssary degree of the 
illegality. The Gorman Code of Military Criminal Law* prior 
to tho aeoond World War* provided that tho subordinate is 
liable to punishment as an aooomplioo if* when obeying an 
order* he knows that tho oot ordered involves a crime or mis¬ 
demeanour. According to the low of -otter statoa, the Immunity 
of the soldier oboying orders ooasos if ho knows or ought to 
have known of tho unlawful nature of tho order. Ttero are 
inoood seme states* in particular Franoo, in whioh thoro is* 
apparently* no qualification for tte rulo that* in relation to 
the armed forcos, superior orders are in all olrouDstanoes a 
valid oxouso... But it has not boon asserted that its effect 
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1a to relieve Fronoh nationals of responsibility whan 
triad before foreign tribunals*«• For it Is, by neoessary 
laqplloatlon* a rulo applicable only to the State's own 
nationals and cnly in respeot of its own nunlolnal law* 

In fact, no oountxy has more emphatically than Franco* 
rojootod the plea of suporlor ordors whon put forward by 
onany soldiers and officers aoousod of war oximes**# There 
la no international judicial authority on tho subject, but 
writors on International law have almost universally rejootod 
tho doctrine of superior orders as an absolute justification 
for war orlmos."' 1 / 

In epito of tho praotioos and opinions tending at confining the 
plea of suporlor ordors to a dofinito limit, there nevertheless 
remains that tho above quo tod passages show at the same time that 
mlos on the subjoct are far from providing oloar-out answers on the 
subjoot* 

Difficulties of a similar nature are involved regarding tho 

• t 

offoot of positions of authority in oonnootion with tho dootrine of 
"acts of State" covering individual responsibility, and in roapeot of 
violations of tho laws and customs of war oomstttod as reprisals* 

It is at this juncture that tho rights of tho viotima and those 
of tho ao o usod oan bo regarded as being in oonfliot* For in all 
suoh situations it is tho right of only one of two categories that 
oan bo made good: oithor tho right of tho victim by imposing a punish* 

mont upon tho porpotrator, or tho right of tho aoousod by admitting a 

« • . • • 

ploa of oxonoration from responsibility* 

^P \ * •1 i 

2* The Far BastornOhortor oontains an oxproBa provision on this 
issuo as far as tho position hold by tho aoousod and him relationship 
with his suporlors aro oonoomod* This prevision (Art* 6) reads as 

l 

follows: j 

* Noither tho offioial position* at any tiro, of the 
aoousod, nor tho foot that an aoousod acted pursuant to 
order of his government or of a suporlor shall* of itself* 
be miffioient to froo suoh aoousod from responsibility for 
any orimo with which ho is ohargod, but suoh oiroumatanoes 
may bo oonaidorod in mitigation of punishment if tho 
Tribunal detorninos that Justioo so roquires* " 


(1) Of* H. Lauterpaoht, Tho Law of Nations and the Punishment of War 
nv^ranp. British Year book of International taw, 1^44* pp* /1-737” 










Tho above provision la a ropotition and oonfinaation of tho 

• » 

prinolplo laid down In tho Nuremberg Charter and followed up in the 

* » * 

Control Oounoll Law No*10, that noithor the high position nor tho 

. •• . * ! 

foot of having anted upon suporior orders oan, of itself, ,0 x 0 ns rato 

• • • 

tho aocusod from responsibility. Certain difforonoes between tho so 
toxts will be oonnidorod lator. ' 

* 

3* Tho prinolplo itself is in line with tho attitude taken and 
rooonmondations made by tho Ooncission on Responsibilities set up in 
1919 by tho preliminary Pasco Oonforonoo in Paris* 

On tho issuo of tho position hold by an individual who had oomnlt- 
tod violations of tho laws and customs of war, tho Cosmiasion on 

# 

Responsibilities declared tho following! 

*m« tho Oonmisaion dosiro to stato expressly that in the 
hlorarohy at persons in authority, there is no reason why 
rank, howovor oxaltod, should in any oiroumstanoos pro toot ■ 
the holder of it from responsibility when that responsibility 
has boon established before a properly oonsfc&utod tribunal* 

This extends even to Hoads of otatos* " 

Considering tho argimont that hoads of Statos allogedly enjoy 
Immunity from prosooution, tho Oomnission disoardod it in tho 
following tormst 

%#• this prlvLlogo, whore it is rooognisod, is one of 
praotio&l oxpedionoo in munioipal law and is not fundamental* 
Howovor, oven if, in some countries, a sovereign is oxoqpt 
from being prosooutod in a national oourt of his own country, 
tho position from an international point of view is quito 
different* 


Accordingly, tho Commission came to the gonoral oonolusion that* 

" All poraons bolonging to onon\y countries, howovor high 
their position may havo boon, without distinction of rank, 
inoluding Chiof 9 of States, who havo boon guilty of offonoos 
against tho laws and customs of war pr.tho laws of humanity 
are liable to criminal prosecution*"' 2 ' . 

The principle expressed in tho above oonolusion was Implemented . 

in tho Treaty of Versailles, and in particular in Art*227 which pro- 

* ,'jr • • ’ . 

olainod tho criminal responsibility of tho Kaiser and provided for a 


(1) Cf. Violations of the Laws and Customs of War , Report of Majority"" 
and Dissenting Report's of Amorioan & Japanese members of tho 

Commission on Responsibilities, Oxford, Humphrey ttilfbrd, 1919, P*19* 

'#»*•••' 

(2) Tho American mombors disagrood with this oonolusion and tho 
Japanese manboro mado a general reservation. Cf* op.cit ., pp*65-66 
and 79-60. 







apodal tribunal to try him* 


* 



Ik In oonnootloa with its findings oonoorning tho irrolovanoe of 
the position hold by a portion aoousod of violations of the laws and 
customs of war, tho OomoiBSlon touohod also tho question of sots 

, 4 

oonmittod upon tho ordora of suoh porsons and st&tod tho followingl . 

" Wo dosiro to say that civil and military authorities 
oannot bo roliovod from responsibility by tho noro foot that 
a higher authority night havo boon oonviotod of tho same 
offonoo* It will bo for tho Court to dooido whothor a ploa 
of superior ordora is suffioiopt. to aoquit tho porson 
ohargod, from responsibility# H \ *) 

Tho Commission thus oponod tho way for tho subsequent development 


which materialised in tho Far Bostom Charter, tho Nuremberg Charter 
and tho Control Gbunoil Lav No.10, and whioh brought about a general 
rule solving tho question of tho relationship botwedn any suporior 
and his subordinates, at whatever level of hiorarohy.^ 

5* The text .of the afore-quoted Art* 6 of the Far Bastorn Charter 
shows oortain difforonooa with tho corresponding provisions of the 
Nuremberg Chartor and of tho Control Counoll Law No. 10* 

Under the wording of the Far Bastorn Ohartor, tho aoousod are 

S’ T T * ’I ^ ’ 

denied the. right to bo freed from responsibility oh aooount of their 
position or of having oonmittod a orlmo upon suporior ordors* Art 

at tho same time tho Tribunal has tho power to ‘dako either of these 

. : ..i.. 

oiroumstanoes in mitigation of the punishmont* 

Under the toms of tho Nuremberg Chartor and of the Control 
Counoll Lav No. 10, this power is restricted only to tho ploa of 

sup arid if orders, whoroaa it. is oxproBsly stated'^hat the position of 

■ " ■■■ . . .. - . ' ■ — . — ' 

. * . > . * 4 . • *. *' 

. (l) In this oonnootioh soo also p*14, iul, Doo.HI/l08. 

'A. , ; 

(2) Cf. p.20. . 

( 3 ) For tho ohangoc which rooontly ocourrod in tho Brit lah Military 
Manual and tho U#S* Rules of Land Warfare, of. p. of lir.Bj.ond’s 
paper and pp*llr*15 of Doo*IIl/lO&. In 1944* loth texts were 
amended to Insert a rulo similar to t ho ono appearing in tho Far 
Bastorn Chartor. Until thdn tho rulo was constructed on the 
opposlto prinoiplo that individuals oonmitting violations of the 
lavs and cue tans of war upon suporior orders wore not war oriminola. 












the acousod ywnot bo considered In mitigation of punishment.^ 

Zt U difficult to boo tho reason for which the outers of the 

• i* ' < 

Far Kaatera Charter have depart od from tho rule aa laid down in the 

i* * • ' * 

two texts referred to, both of which proooded the enactment of the 
Far Saatorn Charter/ 2 ) 

6* The ooOoluaiona which can bo drawn from the above analysis are 

* ' • • . . ■ t. 

* _ » ' i 

the following! 

(a) In the oonfliot whioh may arieo between the rights of the 
victim of war oriaoa and those of the acousod persons for the seme 
crimes in tho sonao desoribod in the beginning of this seotlon, tho 
rule in international law as it now stands is that tho accused are 
denied tho right to bo exonerated from responsibility on aooount of 
their hierarchical position or on the ground of having aotod upon 
eqperior orders* On this point thoro is complete unity in ths 
existing ruloa, which thus ostand rooognition to the rights of tho 
victims and not to those of the apouaed* 

(b) The existing rules are not unified on the issue of the 
punishment to be inppsed upon acousod persons in tho above two typos . 
of cases. The Far Baatom Charter enables the tribunal to admit a 
plea ft>r mitigation in both cases* The Nuremberg Charter and the 
Control Council Law No. 10 rsoognise such an issue oply in regard to 
the plea of suporior orders, and not in regard to the one referring 

to the position hold by tho acousod. Tho latter plea is inadmissible 


in all oases* 


(1) Art*7 of the Nuremberg Chartor roodsr "Tho official, position of 
defendants, whether as Heads of States or responsible officials 
in Government Departments, shall not bo considered, as freeing them 
from responsibility, or mitigating punishment*" Art*8 reads! "The 
fact that tho Dofondont acted pursuant to order of hie Go Vermont 
or of a suporior shall not froo. him from responsibility, but nafr 
be considered in mitigation of punishment if tho Tribunal determine a 
that Justice so requires." Art*II, paras* U(a) and (b) of tho * 
Control Council Law No«10 la worded on tho same linos, and reads 
as follows! "Tho official position of any person, whether as Hoad 

* ■' of. State or as a- responsible official in a. Gove meant Department, 

does not free him from responsibility for a crime or entitle him 
to navigation of punishment. Tho fact that any person aotod jait- 
suant to tho order of his Government or of a superior does not 
free him from responsibility for a crime, but may bo considered 
in mitigation". Italics aro introduced. 

(2) For oasos in whioh the xulo has boon appliod by tho Nuremberg 
Tribunal, of. p. (Rof. to part drafted by Dr* Utawskl*) 











(o) N ono of thoso sources of international law recognises a 
right to the ooouaod to bring about mitigation of punishment* There 
is only the right to submit a plea to this effect, whereas the tribunal 
retains full discretionary power to rejeot or admit the plea on the 
merits of each individual oaso. 

7* Texts of international law aro still ailont on the question of 
violations oonmitted as reprisals^ No trace is to be found on the 
subject in the Far Eastom Chart or, nor in the Nuremberg Charter and 
Control Counoil Law No. 10, 

This may bo duo to the foot that suoh oases oon be considered 

as being oovorod by the two previous types of oases* In any 

reprisals an ordor has tc bo issuod to the effect and this instantly 

brings into the pioturo the individual who issuod the order and the 

individual who oarriod out the order. Thus in all instances a 

solution oould bo found on the basis of tho rules rogulating the 

effect of tho plea of suporior orders and the one regarding the 

position of the individual occupying superior authority* 

However, this typo of oaso is aomplioated by the fact that 

international law recognises, under oortoin conditions* tho right to 

have raoourso to reprisals as a countor-moasuro for broaohos 

committed by tho other party who than appears as boing guilty of 

( 1 ) 

suoh breachss in tho first plaoo. 

Tue solution of such oases is still awaiting a preciso answer 
in international law. 


(l) Cf. H, Lautorpaoht, Op.cit, pp.75-77* 
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HIMAN RIGHT S REPORT: PREPARATORY PAPERS 


ffiPT QF THREE PARTS OF THE REPORT IN SO 
FAR AS IT KELtiTES TO WAR CRLuE TRIALS OTHER 
THAN THOSE CONDUCTED IN NUREMBERG itND TOKYO 

BY 0. BRAND. LL.B., LEGAL OFFICER 

The prosent paper is a preliminary draft, and ia circulated as such 
to Members for information only, and not for submission to the Commission 
or to the United Nations. It is the interim rosult of the studies as at 
present stage and is intended to serve as a basis for drafting of the final 
Report on Human Rights which is to bo presented to the United Nations. 

Ary changes which a further examination of the relevant material and 
sources of information may require, as well as modifications which night 
be suggested by Committee III will be taken into account at a later stage. 
Two of the three parts of which this paper forms a draft fall under 
the general heading: 

Spheres in which the Rir.hts of the Victims and the Rights 
of the Accused pay be said to have Conflicted at the Time 
of the Qffanoo , (seo Document III/ 96 , pp. 1-2) and are 
headed as follows: 

(1) Responsibility of Counonders for Offences Committed 
by their Troops (see p. 1). 

(2) The Defence of Superior Orders, Duress and Coercion 
(sec p. 35). 

The third part is a draft of the material falling under the main 
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n 

Responsibility of Ccrrc.mnders for Offoncos 
Ccmmittod cry thoir Troup a 

There have boon many trials in which an officer who ordered the 
commission of an offonco hao boon held guilty of Its perpetration; 

(Somo oxoraples may bo brlofly mentioned here). 

While tha principlo of the responsibility of euoh offiooro io not 
in doubtj it io novortholcos interesting to note that it has even been 
specifically laid down in certain texts which hnve boen used ae 
authorities in war crime trials* For instance. Change No* 1, 
dealing v.*ith the admissibility of the defence of Superior Ordero, to the 
United States Basic Fiold Manual F.M. 27-10 onda with the words: "....The 
person giving such order's may also be punished." 

A more interesting question, however, is the oxtent to which a 
commander of troops can bo held liable for offences committed by troops 
under his cormand which he did not order, on the ground that he knew, ox* 
ought to havo or must have known, of their perpetration anc/or ought to 

have used hie authority to prevent then from being cociaittod* The extent 

• • 

to which such liability can bo admitted is not easy to lay down* 

(Same little expansion of the problem nay be inserted here). 

Sono relevant legal provisions exist. ThuB, Article 4 of the 
French Ordinance of 28th August, 1944, provides that: 

^ "Y/hero r. subordinate is prosecuted as tho actual perpetrator of 

a war crino, end his superiors cannot be indictod as being equally 
responsible, thoy shall be considered as acccnplioes in so far as they 
have organised or toloratod tho criminal acts of their subordinates. M 

Articlo DC of tho Chinese Law of October 24th, 1946, Govorning tho 
Trial of V7ar Criminals states that: 

"Persons who occupy a supervisory °r commanding position in relation 
to war criminals and in thoir capacity as such have not fulfilled thoir 








duty to prevent crlnoa from being ccmittod by tholr subordinates 
shall bo treated ao the accomplices of auch war criminals," 

Again the following interooting provisions are made in the 
Canadian War Crimes Act of 31st August, 1946: 

"Art. 10 (4). Where there is evidence that more than one war 
orine has been committed by members of a formation, unit, body, or 
group whilo undor tho command of a single ccmander, the court rsoy 
receive that ovidenco as prima facie evidence of tho responsibility 
of the commander for those crimes. 

I 

"Art. 10. (5). Whore there is evidenco that a war crimo has boon 
committed by members of a formation, unit, body or group and that an 
officer or non-commissioned officor was present at or immediately 
before tho time when such offonce was committed, tho court nay receive 
that evidence as prlna facie evidence of tho responsibility cf such 
officer or non-ccroisBioned officor, and of the connandor of ouch 
formation, unit, body, or group, for that crime." 

It will bo seen that tho Canadian text does not purport to lay 
down substantive law; it merely states that, if cortain circumstances 
have been proved, tho burden of proof ao regards tho guilt of tho 
officer concerned is shifted to tho Dofonco. Tho Chinoso provision 
creates a liability in cases whore broach of a duty to prevent crinos 
can be proved. Tho French Ordinance nakos the. officor liable if ho 
is shown to liavo organised or tclorated the criminal acts of his 
subordinates. 

An important application of tho Canadian provisions was node in 
tho Trial of Brigadofuhror Kurt Moyer by a Canadian Military Court at 
Aurich, Goraony on December 10th - 28th, 1945* 

Kurt Heyor was accused of having, as Commander of tho 25th S.S. 
Panzor Grenadier Rogimont of tho 12th S.S. Ponzor Division, incitod 
and counselled his men to deny quartor to alliod treops; ordered 








(or alternatively boon responsible for) the shooting of prisoners of war 

at hie headquarters; and baen responsible for other suoh shootings both 

at his hendquortors and during tho fighting nearby. Ho pleaded not 

guilty. In connection with the last set of charges and with the 

alternative charge, tho Prosecution referred to the presunpti 41 s 

oentainod in Rogulationo 10 (3)^4) (5) of the War Crimes Regulations 

( 2 ) 

(Canada). Tho accused was found guilty of the inoitenent and counselling, 
and wae held roopcnsible for tho shootings at his headquarters, though 
ndt guilty of onloring then, and was found not to be responsible for tho 
shootings outside his headquarters. A charge contained in a second 
Charge Shoet was abandoned. The aontonce of death passed against hin 
was ocanuted by the Ccnvoning Authority to ono of life lnprisonnent, on 
the grounds that Moyer's dogroe of responsibility did not warrant the 
. extreno penalty. 

In his sunning up tho Judgo Advocate said that, if an fficer, 
though not a participant in or present at the ooimission af a 
war crime, incited, counselled, instigated or procured the ooanissiesp 
of a war ordUpe, and a fortiori, if he ordered its ooenisaion,. 
ho night bo punished as a war crininal. Tho first and third charges 
foil within tliis category of offoncos. In tho second, fourth and fifth 
charges, however, Moyor was alleged to have boon "responsible for" tho 

orlnes set out thorein. In this connootion, the Judge Advocate pointed 

• « 

out that Regulations 10 ( 3 ), (4) and (5) of the War Crinos Re gulations 

(Canada) statod that whon certain evidence was adduced, that oviderce 

night bo received by tho Court as prina facie evidonce of responsibility. 

By virtue of these Regulations, it was unnecessary, as far as tlu» second, 

fourth and fifth charges wore concerned, for the Prosecution to establish 

by evidonce that tho accused ordered tho coanission of a war crino, or 

voxtoally or tacitly acquiesced in its oomission, or knowingly failed to 

fl) Regulation 10(3) includes the words: "V/We there is evidenoe that a 
war crime has been tne result of concerted action upon the part of a formation, 
unit, body, or group of persons, evidence given upon any charge relating to 

fS&SJj’S.-giSffS&TI&S SFiU V8&1 

formation, unit, body, or group for that crime...... 

(2) Later re-enacted in the Aot of 31st August, 1946 referred te en p. 2. 



prevent it a commission. The facts proved by the Prosecution must, however, 
be such aa to ootablish tho responsibility of the accused for the crlno 
in question or to Justify tho Court in inferring such reaponaibility. Tho 
secondary onu3, tho burden of adducing ovidenco to show that ho was not 
in fact responsible fer any particular war crir .10 then shifted to tho accused. 
All tho facts and circumstances must then bo considered to dotonnino whether 
the accusod was in fact responsible for the killing of prisoners roforrod 
to in the various chargos. The rank of tho accused, tho dutios and 
responsibilities of the accusod by virtue of tho ccrmnd ho hold, the 
training of tho men under his command, thoir ago and experience, anything 


relating to the question whether tho accusod oithor ordered, encouraged 
or verbally or tacitly acquiescod in the killing of prisoners, or wilfully 
failed in his duty as a military commander to prevent, or to tako such 
action as tho circumstances required to endeavour to prevent, the killing 
of prisonorn, were nattors offocting tho question of tho accused's respon¬ 
sibility. " 



Dealing with tho third chargo^^ho Judge Advocate said: "There is 
no evidence that anyone heard any particular words uttered by the accusod 

• • 9 

which would constitute an order, but it is not essential that such ovidonce 

bo adduced. Tho giving of tho order may bo provod circumstantially; that 

is to soy, you nay consider tho facts you find to be provod ’soaring upon 

the question whothor the alleged order was given, and if you find that tho 

only reasonable inference is that an order that tho prisonors bo killed 

was given by the accusod at tho tine and place alleged, and that tho 

prisoners woro killed as a result of that ordor, you nay properly find 

the accused guilty of the third chargo." Ho drew attontion, however to 

paragraph of Chapter VI of the Manual of Military Law regarding 

circumstantial ovidenco, which states: ".before tho Court finds an 

accusod person guilty on circumstantial evidonco, it must be satisfiod not 

only that the circunstancOB are consistent with the accused having ccmittod 

(l) This charge alleged a direct order on the part of the accused. The 
paragraph to which this footnote is attached is included hero because 
it throws light on tho kind of circumstantial evidonco which the 
Judge Advocate would no doubt consider admissible to prove oij£ degree 
of responsibility m tho part of Meyer, 






the not (that is, said the Judge Advocate, that he gave the ^rder) but 

t 

that they tiro inconsistent with any other rational conclusion than that 

i' 

the acousod was tho guilty person". 

In a ddi t i o n to the view of the judge Advocate in the oaee of 
tfaeee previsions, it would not he out of place, to set 
out the remarks of Counsol on these interesting paragraphs* In his opening 
: address, prococuting Counsel said that the vicarious responsibility cf a 

high-ranking officer for atrocities committed by troops under his command, 

• •' * * 

in the absonoo of a direct order was based, "firstly, on a known course 
of conduct and expressed attitude of mind on the part of the aocused; 
socondly, upon his failure to exercise that measure of disciplinary 
control over hie officors and non which it is the duty cf officers command- 

i 

ing troops to oxercisoj and, thirdly, on a rule of evidenoo applicable 
in these caooo, vrhioh in effect soys that, upon proof of certain facts, 
the accused may bo convicted, if ho does not offer an explanation to the 
court sufficient to raise in their minds a reasonable doubt of his guilt"* 
Paragraphs (4) and (5) were important to the present case because 
evidence would be submitted to show that the accused was prlna facie 
guilty for war crimes under both previsions, quite apart fren positive 

evidence of guilt. The Prosocutien would produce evidence to show, in 

• • 

^ charges 1, 3 and 4, that an officer or N.C.O. or both were present at 

4 the time when those offences were committed, and that this was probably 

* 

also the cnoo with respect to chargee 2 and 5* Furthermore, the offences 

V * 

proved would be such as to constitute "more than one war orir.10" within tho 
moaning of paragraph (4). Discussing further the presumptions laid down 
in paragraphs (3), (4) and (5), Counsel expressed the opinion that: 
"Toohnicolly it could Ixj said that an Array Commander might be hold 
responsible for the unlawful acts of a private soldier hundreds of miles 
away, simply bocauso an N.C.O. happens to bo present at the timo the 
offence was connittod..,., It is only pedantic nonsense, to suggest 


1 


- 6 - 

that any such nooning is intended. A reasonable line must be drawn 
in eaoh case, depending on its circumstances. The effoct of tha 
provision is simply that,upon proof of tho facts there sot out, tho 
burdon shifts to tho accurfod ‘o noko an explanation or answer, and 
tho court may convict but Is not obliged to do so, in tho absonce 

of such ojtplanntian or answer. The section doeB not day thr.t the 

. * . 

court must reoeive auoh evidence as prina facie ovidence of responsibility, 

but no roly that it nay”. 

£ 

Counsel for tho Defence did not touch upon the provisions in 
question. 

Frcm tho fact that Moyer was found guilty on tho fourth and fifth 
chargos but not on tho third, it aeons clear that tho Court made an 

o 

express application of the presumptions contained in Regulation 10, and 
considorod that it was Justifiable thereupon to pass tho death sentence 
on the accused. 

Tho Convening Authority, however, was of tho opinion thr.t "Moyer's 
degree of responsibility was not ouch as to warrant tho oxtrerao penalty". 

On February 18th, 1946, a British Military C^urt at 7/uppertal, 

Germany, tried several officers forraolly attached to tho r.orodrano at 
Dreior.vrJ.de, Germany for being "concerned in" the killin.:, contrary 

. < 

to the lav/s and uoagos of war, of Allied prisoners of war cn one or 

more of three occasions on March, 22nd, 24th and 25th, 1945» rospoctivoly, ' 

Of particular interest in -the present connection is the outcome of tho 

trial of Karl Rauer, formerly a Major and Komnandant of tho camp, and 

Wilhelm Scharschmidt, formerly Hauptmann and Rauer's Adjutant. 

It was shovm that on March 21st tho aorodreno v/as hoavily bombed 
and fivo Allied airmon were captured by the Germans. Rauor, the 
Kj-imanduint of tho camp, claimed that ho issued no specific ordors 
regarding those prisoners, tut expected tlint they wvuld oc sent to a 
prio <ncr of war camp in tho usual way. Scharschmidt, his Adjutant, 


« 

(1) The other accused were as follows: Otto Bopf, Bruno Bottchar, 
Hermann Loi.mes, Ludwig Lang, sad Fail Gunther. 









nftor quootioning then, detailed Oberfoldwebol Karl Anberger to load tho 
escort, despite tho warnings of Chief Clerk Lnuter thsfcArabergor was 
unsuitable for the task in viow of his open hostility to Allied prisoners 
of war; tho Adjutant did make seme attempt to find a substitute. On 
the night of the 22nd four of the party of prisoners were shot dead on 
tho way to the station, 

Rauer admitted that he was primarily responsible for prisoners of 
war, but added that the administration of.questions relating to then was 
a natter for Soharschmidt, the Adjutant. Both he and Scharschnidt 
acceptod a roport that tho prisoners had been shot while trying to escape 
and Rauer passed this roport on to higher authority, Rauer ploaded that 
he had no tine to mako a personal investigation, and Schoroohnidt pleaded 
that he hod no ordors to do so. 

s « 

On March 21fth, a further party of prisoners, oapturod after a second 
serious air raid, wore sent at night to help in filling in bor.ibholes on 
the runwnyo of tho aerodrome. This was done under Rauer's orders, 
transmitted through Scharschnidt, though there was some evidence that 
the inciedir.te order enno fraa Bopf. In Court, Gunther claimed that 
Lang had told hin that Bopf had ordorod the shooting of the prisoners. 

The lattor was token cut by Gunther, Lemnos, Lang (all of whom cane 
• under Bopf'a orders) and one other, not before the Court. Savon or 
I sight prisoners wore shot, and there was evidence inplicating Gunther, 
Looraes and Lang in the shooting. Bottchor, who was in charge of repairs, 
olainod to hove roportod the matter to Scharschnidt, but the latter 
denied this. Lonnies claimed that Scharschnidt said to tho N.C.O.s 
involved: "You must mako a report that they wore shot whilst trying 
to escapo, so that I can pass it on." Lang told Bopf that tho shooting 
had been ccmitted, but Bopf took no action and Jumped to the conclusion 
that Scharochoidt must have ordorod it. Bottchor was also inactive, 







r 
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and Scharschmidt took no action because Hauer had intended to interrogate 
the escort. The JDmmandant, however, could not find the time to do so. 
in unchecked report stating that the prisoners had been shot while tryiig 
to escape was thereupon sent to higher command. Lonames claimed in Court 

that Bottcher said that the killing was justified in view of the German 

• I * 

deaths caused by bombing. 

Finally, on March 25th, a wounded prisoner wu3 taken out of the 
aerodrome in a motor cycle side-car by Lang and Loramea and shot by Lang. 
Rauer and Scharschmidt stated in Court that they know nothing of this 
incident until long afterwards. Bottcher admitted lending his motor 
cycle to Lommos, and claimed that he had the impression that the victim 

4- 

was being taken to hospital. Lonnies claimed that both Bottcher and 
Bopf had said that the remaining prisoner must disappear like the others) 
the two officers denied this. 

There was evidence that both Rauer and Scharschmidt expressed hostile 
opinions towards captured enemy air crews, in the presence of N.C.O.a. 
Rauer, however, denied issuing any orders for the shooting of prisoners 
of war, and explained that he was prevented from making personal 
investigations into the shootings by his other duties; the Allied armies 
were near, air-raids were severe and necessitated expensive repairs by 
hundreds of prisoners of war, internees and civilians, which he had to 
supervise, and his task was ma; e worse by ill-feeling among the officers 
on the aerodrome. No witness claimed that the killings were carried out 
on the specific orders of.either Rauer or Scharschmidt. 

Subject to confirmation by higher military authority, the following 
findings were pronounced. 

Rauer and Scharschmidt were found not guilty of the first charge, 
which concerned the events of March 22nd, but guilty of the other two 
charges. 


C O 










The remaining accused except Gunther, were found guilty of the 
second and third charges, not having been accused of the first charge* 
Gunther was found guilty of the second charge, concerning the events of 
March 24th, there being no othor charge against him. 

All of the accused were sentenced tp death by being hanged. The 
sentence on Rauor was commuted to one of life imprisonment by higher 

military authority, and the other sentences confirmed. 

* 

The names of two of the accused, ex-Major Rauer and ex^iaupoonn 
Wilhelm Soharschmidt, the Komnandant of the aerodrome and his adjutant, 

' i .* 

appeared on all three charges, these accused being thereby oharged with 
being "concerned in the killing" of twelve Allied Prisoners of War on 
three different dates in March, 1945* It was agreed that there was 
no direct proof that either had given any specific orders for the 
offences to be committed. Yet both were found guilty on the second 
and third charges, and sentenced to death by hanging. They were found 
not guilty on the first charge, and the sentence on Rauer was commuted 
by higher military authority to one of life imprisonment. 

Counsel for Rauer submitted that this accused "oust be proved to 
have been a party to a crime or to have acted in consort with others in 
committing that crime or to have been guilty of criminal negligence 
of the highest order or to have been an accessory after the killings". 

He could not be convicted merely because he was the commander of people 
who were responsible for killings. In his closing address, Counsel 
claimed that Rauer should not be convicted of being concorncd in a crime 
merely because he was the commander of the responsible parties. He 
must be proved to have participated in the crime, either by issuing 
orders in connection with the killing or hy allowing the perpetrators 
to believe that they could kill airmen with impunity. Above all it 
must be proved that the accused Rauer had the necessary mens rea or 
guilty mind. 
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In his closing speech. Counsel for Scharschmidt submitted that 
utterances hy the latter hostile to British pilots, made after heavy 
air raids, were not sufficient to prove him guilty of possessing that 
guilty mind which was an essential ingrediont of the charges. Counsel’s 
submission regarding the first charge was that there was no evidenoe 
that Scharschnidt instigated this crime or, realising that a crime had 
been committed, condoned it. If the Court considered that he was 
negligent in any of his duties. Counsel submitted that negligence was 
not enough on this charge. As to the charges as a whole he claimed that 
there was no evidence that Scharschmidt instigated any killing or condoned 
any killing. In every case he made an immediate report to his Kbmmandant, 
who must bear the responsibility for any neglect of duty that occurred. 


It was never Scharschmidt's duty to carry out ary interrogations himself. 

In closing his case, the Prosecutor pointed out that a nan is 
deemed to intend the natural consequences of his acts. He contended 
that the murder in these charges came about if not on direct orders 
then because the Konmandatur in the form of Rauer and Scharschmidt lot 
their hostile views towards prisoners of war be known to their subordinates 
who thereupon took action against the prisoners. He considered that 
the offence of incitement to murder cane properly within the scope of 
the words "were concerned in the killing". In Section 4 of the Offences 
Against the Person jict (1861), incitement was defined as to solicit, 
encourage, persuade, endeavour to persuade, or propose to any person to 
murder ary other person. The Court might well think that this wording 
included in its scope exactly a situation where thcro existed a chain 
of command. If the Court were not satisfied that the evidence of the 
activities of ary of the officers was enoupfr to show that he was an 
accessory before the fact, then it was submitted there was evidence 
on which the Court might find that the accused officers wore guilty of 
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inciting to murder 






3oharachr.ilc!t, continued the Rrosecutor, could have delayed sending 
the prisoners until a more reliable escort became available. After the 
killings, untested reports were accepted by Rauer or Scharschnidt from 
the escorts, to the effect that the prisoners were shot while trying to 
escape, and were automatically forwarded to higher command. Was it not 
strange that the prisoners involved in the second incident wore not sent 
out by Rauer to mend the runways till midnight, whereas the work had been 
begun at 8 o'olock, and that Rauer claimed not to know that his action 
was wrong? Rauer ought to havo anticipated further trouble in view of 
the deaths on the 22nd. 

Summing up on a submission oh behalf of Roucr of no case to answer, > 
the Judge Advocate said: "In my view the charge does not envisage anything 
in the nature of negligence. The words: 'When concerned in the killing 
to ray mind, are a complete and direct allegation that Rouer was either 
instigating murder or condoning it. In ny view that is the real basis 
of the charge which is before you, and I do not propose to embsrk upon 
any questions as to whether Rauer was negligent either at the time or 
afterwards in not making a proper investigation," 

The Judge Advocate in his final summing up, dealing with the fir&L 
charge, said that there seemed no direct ovidenoo that Karl Rauer or 
Scharschmidt deliberately gave orders to Arabergor and his companions 
to shoot the captives. Neither did he see oi>y direct evidence upon 
which the Court could properly arrive at a finding that, though they 
were not giving direct orders they were passing on to these N.C.O.s the 
impression that the killing was what they vented to happen, and that if 
tho latter killed the prisoners nothing would be said about it and they 
would not be punished. Ho reminded tho Court, however, that the 
Prosecution maintained that none of the kill Jigs ollogod in tho three 
charges could have occurred on the aerodrome without the oonnivance, 
without the direction and without the complicity of the Commanding 
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Offioer and the Adjutant of the station, and that aa a corollary to the 
reliance which was placed on siqxsrlor orders in trials of German war 
criminals the Prosecution was claiming that no German N.C.O.a would dare 
to take prisoners' lives unless they were satisfied that they hod beon 
told that such action would be approved by the Commanding Officer* 

The JUdge Advocate felt that the Court would be prepared to soy 
without question that it was probably a sound viow to take, in regard 
to the German Amy, that the persons who did the killings did not cormit 
these crimes without having some orders from their superiors, but the 
question was who did give these orders, who wore the superiors involved? 
Apart from Rauer and Scharschmidt, Bottcher and Bopf were also officers; 
The finding the Court was that all four officers wore guilty of being 
concerned ...i the killing of the prisoners on the aerodrome and of the 

. 

wounded prisoner* The decision of the Court to find Rauer and 
Schorschmidt not guilty of the first charge, concerning the shootings 
on the way to the station, may have been influenced by the consideration, 
which was pointed out in the trial, that it was less reasonable for those 
officers to believe after the second incident that the prisoners involved 
were shot while trying to escape than it was after tho first, and that 
measures should have been taken after the first shootings to prevent a 
repetition* 

In the Trial of Kurt Student by a British Military Court at Luneberg, 
Germany, 6th - 10th May, 1946, the accused was faced with eight charges 
alleging war crimes committed by him in the kingdom of Greoce (according 
to the last three charges, on the Island of Crete itself) as Cornr.ander-in- 
Ghief of the German forces in Creto, at various times during May and June, 
1941, The charges alleged respectively that he was "responsible for", 
first, the use on or about 22nd May of British prisoners of war as a 
screen for the advance of German troops, when, near Maleme on the Island 
of Crete, troops under his command drove a party of British prisoners of 
war before them, resulting in at least six of these British prisoners 
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of wor being killed by the fire of other British troops; secondly, 
the employment in May of British prisoners of war on prohibited work, 
when, at M&lemc aerodrome on the Island of Crete, troops under his 

4 

command compelled British prisoners of war to unload arms, ammunition 
and warlike stores from German aircraft; thirdly, the killing on or 

about 23rd May of British prisoners of war, when, at Malemo aerodrome 

• • 

on the Island of Crete, troops under his command shot and killed 
several British piisoners of war for refusing to do prohibited work; 
fourthly, the bobbing on or about 24th May of No. 7 General Hospital 

when, near Galatos on the Island of Crete, aircraft under his command 

• 

bombed a hospital which was marked with a Red Cross; fifthly, the 

use on or about 24th May of British prisoners of war as a screen for 

the advance of German troops, when, near Galatos on the Island of 

Crete, troops under his command drove a party of British prisoners of 

war before them (these British prisoners of 7/or being the Staff a»l 

patients of No. 7 General Hospital), resulting in a named Staff 

Serjeant of the doyal Army Medical Corps and other British prisoners 

of war being killed by the fire of British troops; sixthly, the 

killing on or about 27th May, of British prisoners of war, when, near 

Galatos, troops under his command killed three soldiers of the Weloh 

Regiment who had surrendered to them; seventhly, the killing on or 

about 27th May, of a British prisoner of war, when, near Galatos, troops 

under his coinnand wilfully exposed British prisoners of war to tho fire 

of British troops, resulting in tho death of a named Private of the 

Welch Regiment; and finally, the killing in June of British prisoners 

/ 

of war, when, at a prison comp near Maleme, troops under his comnand 
shot and killed several British pris ners of war. He pleaded not 
guilty to all the charges. 







The offonces alleged all took place in connection with an attack 
tgr German parachutist a on the Island of Crete under the direction of 
the accused* The latter, then General Student, was shown to have been 
at his base in Greece until the morning of 25th May, 1941, and to have 
been in Crete from that time until the er-i of JUno, 1941. Air support 
was in the control of General von Richthoven, Coanander of the 8th Air 

, 4 

Corps, though a certain dogreo of co-operation between the two generals 
was shown to have existed* 

The accused was found not guilty of the first, fourth, fifth, 
seventh and eighth charges but guilty of the second, third and sixth* 

Subject to confirmation by superior military authority, he was 
sentenced to imprisonment for five years* This sentence was not, 
however, confirmed* 

The eight charges brought against the acoused alleged not offences 
committed by him, but offences for which he was responsible* The 
Prosecutor pointed out in his closing address t "This case falls really 
into two parts and there are two separate matters which it will be 
your duty to decide* First whether these events which you have heard 
sworn to in the witness box or any of them in fact took place and if 
you decide that they did take place the second point will arise as to 
whether this nan was responsible for them." 

Student was not shown to have ordered any of the offences alleged, 
and it follows that in finding him guilty on three charges the Court 
applied the doctrine of the indirect responsibility of a commander for 

Pi 

offences committed by his troops* As has been seen, the Confirming 
Authority differed from the Court in his estimate of Student's 
responsibility* 
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The Prosecutor claimed that: "General Student was very keen on the 
capture of Crete, He had pitted his opinion against the opinion of 
Hitler and it was up to him to get Crete at all costs and in ny submission 
all these things were done by subordinates with the full knowledge that 
they would have been supported by their Canmander-in-Chief." Defence 

Counsel, on the other hand, pointed out that: "When a General decides 

* • 

to make a big scale operation on a corps basis ho makes his appreciation 
of the situation and his staff work out the orders regarding details. 

Any general policy is obviously that General's responsibility but I 
maintain that the details ore not. The orders which have been worked 
out by his staff are passed on to all comraaiders at all levels until 
tho small details are arrived at. It is the small tasks such as the 
attack on a given hill which are planned and carried out by the 
junior commanders and their troops. Therefore surely is it not the 
junior coumanders who are responsible for any small and isolated 
incidents happening within their platoons or sections and are not the 
senior contenders responsibile for what happens throughout their 
command as a whole," The basic principles relating to the extent of 
the responsibility of a coianander for offences committed by his troops, 

■f 

however, were not fully examined in the present case. 

Certain facts may nevertheless be set out which were considered of 
some importance in the case, and whx.ih may have been taken into account 
by the Court and by the Confirming Authority in making their respective 
decisions. 

In the first place, it was recognized as more probable that 
repeated or wide-spread offences were performed under the General's 
orders than isolated offences. Counsel for the Defence observed that 
all the charges related to acts done in the Moleme/Cania area, whereas 
actually troopB were dropped at four main points, Malemo, Canin, 

Retumnom and Herakliom, In other words, he claimed, only about half 
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of the troops concerned in the invasion were in the Maleme/Cania area. 

It could not, therefore, be said tliat it wr.c the general polioy of the 
Parachute troops to commit atrooities and to capture Crete at ary price. 

Why, he asked, if the shooting of prisoners of war was General Student's 

• « 

general policy, did not incidents occur at the prison camps at Cania 
and Skenis similar to those alleged to have happened at the camp near 
Maleno? 

The Prosecutor claimed that three instances had been proved in 
which captured troops had been forced by German soldiers to advance 
ahead of them, either to act as a screen to the latter in their attack 
or to cause the Imperial troops to reveal their positions by firing on 
the prisoners in mistake for their enemies. The foot that no less 
than three instances of such behaviour had been proved gave rise to an 
inference, in the Prosecution'a submission, that an instruction had 
been given that in certain circumstances such action was correct. He 
pointed out that General Student had said that lie was responsible for 
the whole of the training of the parachute division. 

In his summing up the Judge Advocate set out very clearly what 
had been the Prosocution's position in the case; thu prosectuion, he 
said, "are going to 3ay that, when you look at this list of atrocities 
deposed to by the ordinary docent type of soldier or airman, you will 
have to draw the inference tliat it was calculated; that it wa3 part 
of the policy and that it would only arise in the well disciplined 
German forces if those troops and the officers knew that they hod been 
cither ordered to do it by their commander or, alternatively, that they 
had boon led to believe that nothing would have been heard about it and 
it would be condjnod and appreciated." 

A second jooportant question in connection v/ith the responsibility 
of the accused was that of his official relationship with General von 
Richthovon, Commander of the 8th Air Corps. Cloarly if the latter was 











able to act entirely independently of Student, the accuaed could not 
be held responsible for the bombing of the aerodrome. Defence Counsel 
claimed that during a conference between the accused and General von 
Richthovcn, only general outlines for air support were discussed. The 
Prosecutor, on the other hand, cleaned that the hospital could not have 
been selected os a target without the knowledge of the accused ani his 
staff. The JUdge Advocate's opinion was that the Court would "be 
satisfied that, n any major operation on that island, there would be 
no bomb dropped without Student knowing why and ensuring that the 
parachute troops should not be boribed"; he thought that the Court would 
acoept "that there was, in this German expedition, the closest liaison 
between the staff of the air force and the staff on the ground," 
Nevertheless the accused was found not guilty of the fourth charge. 

The physical presence of the accused in Crete at the time of the 
alleged offences, on the other hand, was not regarded by Counsel as 
important. The Prosecutor submitted that it was "quite immaterial" 
whether he was in Athens or in Crete "at the tine"} he was supreme 
conraander during the whole operation. The Defence made no particular 
use of the fact that the accused did not arrive in Crete until May 25th, 
1941, The JUdge Advocate restricted himself to the observation that* 
"It is conmon ground that General Student was not in this area at all 
before the morning of the 25th Mey, and therefore any thing that he may 
be responsible for up to that date would have been done froJP his base 
in Greece," 

Another interesting British Trial is that held before a Brxiiish 
Military Court sitting at Wuppertal, Germany, JUno 4th - 5th, 1946, °f 
Fritz Hart jenstein .'nd Five Others, who were accused of being concerned 
in the killing of a British prisoner of war at Struthof/ftatzwoiller 
prison camp on or about 30th July, 1944. 


Qt Hartjendtein's responsibility in the alleged crime, the 

l 

Judge Advocate in his summing up, saidi "The position of Hartjenatein 
was that he was Kommandant of this camp Obviously you would have 

no doubt about his implication if you were satisfied that he gave orders 
for the execution. There is another aspect you will have to consider; 
to v.hat extent he is liable if ho did not give orders for this oxecution,. 
There is no direct evidence that he authorized this execution. Some 
implied it because he was the Kommandant of the camp; there is some 
little vague evidence." He reminded the Court that, according to ths 
Prosecution's oase, Hartjenatein "either authorised the oxecution or 
was running a camp where authorization was not required". Hartjenatein 
was sentenced to death and this sentence was confirmed. 

The remarks of the Judge Advocate in one other case tend 
to show that a Compandor can in certain circumstances, be held 
liable for offences which were committed, not on his orders, but as a 
result of his negligence. A Military Court sitting at Wuppertal on 

'l 

10th and 11th JUly, 1946, sentenced General Victor Soeger to itipris mrvent 
for three years on a charge of being concerned in the killing of a 
number of Allied prisoners of war; the judge Advocate said of this 
accused* "The point you will have to carefully consider - he is not 
part of any organisation at all - is* was he concerned in the killing, 
in the sense that he had a duty and had the power to prevent these peoplo 
being dealt with in a way which he must inevitrbly havo known would 
result in their death ...... it i3 for you with your members, using your 

military knowledge going into the whole of this evidence to say whether 
it is right to hold that General Scegcr, in this period between, lot us 
say the middle of August or towards the end of August, was holding a 
military position which required him to do things which he failed to do 
and which amounted to a war crime in the sense that they were in breaoh 
of the Laws and Usages of War." 







Of the United States trials which are relevant in this connection 
easily the most important is the trial by a United States Military 
Commission at Manila, Philippine Islands 4 of General Yamoahita, Ccnmandlng 
General of the 14th Army Group of the Iiqperial Japanese Amy, whioh 
took place between October 1st and December 7th, 1945* The indictment 
against him alleged that he violated the laws of war in that, between 
9th Ootober, 1944, and 2nd September, 1945# at Manila and at other places 
in the Philippine Islands, while commander of armed foroes of Japan 
at war with the United States of America and its allies, he unlawfully 
disregarded and failed to discharge his duty as colander to control 
the operations of the members of his conmand, permitting them to commit 
brutal atrocities and other high crimes against people of the United 
States and of its allies and dependencies, particularly the Philippines* 

(A brief account of the human rights alleged to have been s 

, t a 

violated will be inserted here). 

The opening statement of the Prosecution contains the following 
words: 

"The charge states that the accused, during a certain period 

of time while he was Commander of Armed Forces of Japan then at war with 
the United States of America and its Allies, unlawfully disregarded and 
failed to discharge his duty as such Commander - unlawfully disregarded 
and failed to disohargo his duty as Commander to control the operations 
of the members of his command, permitting them to commit brutal atrocities 
and other high crimes against people of the United States and its Allies 
and dependencies, particularly the Philippines) and thereby violated the 
laws of war. That is the charge, that is the case: Disregarded his 

duty to control the membors of his command, and pezmitted them to commit 
violations of the Iswb of war." 
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It was not alleged that Yonashita had ordered any of the crimes 

% 

set forth in the Bills of Particulars presented to the Conaissic-n* 

(The Bills of Particulars Jji their opening words showed this and 

* • 

will be quoted). 

Ccounsel for the Defence was mainly doncernod to show, not that the 
atrocities had not been conaitted, but that the accusod neither knew of, 
condoned, excused or ordered then. One of his sentences is reminiscent 
of the claim of Hauer's Counsel that Ri\uer was too overworked and harassed 

hy the approaching Allied forces to be able to exercise proper supervision 

* / 

over the prisoners of war in his hands;• Counsel for Yanashita said: 

"Can it be 3eriouBly contended that a couaander, beset uni harassed by 

the enei.gr, staggering under a successful enoqy invasion to the south and 

expecting at any moment another invasion in the north, that such a 

commander could in the period of a handful of weeks gather in all the 

strings of administration?" Other factors on tfiich he relied were the 

newness of the accused's command and the distance separating him and his 

troops: "How can the man possibly be held accountable for the action of 

troops which had passed into his command only.one month before, at a 

• / 

time when he wa3 150 raileB away - troops which ho had never 3een, trainee or 
inspected, whose cononndir._, officers he could not change or designate, and 
over whose actions he has only the cost nominal control?" 

The judgment of the Commission included the following passages: 

"The crimes alleged to havo been permitted by the Accused in 
violation of the laws of war may be groupoa into three catogorics: 

(l) Starvation, execution or massacre without trial and mal-adniinistration 
genoxally of civilian internees and prisoners of war;. (2) Torture, rape, 
murder and mess execution of veiy large numbers of residents of the 
Philippines, including women and children and members of religious orders, 
by starvation, beheading, bayoneting, clubbing, hanging, burning alive, 
and destruction by explosives; (3) Burning and ucrolition without adequate 
military necessity of largo numbers of homes, places of liusinons, places 
of religious worship, hospitals, public buildings, and educational institu¬ 
tions. In point of time, the offences extended througliout the period 
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tho Aooueed was in comand of Japanese troops in the Philippines. In 
point of area, the critics oxtended throughout the Philippine Archipelago, 
although by for tho most of the incrodiblo acts occurred on Luson. It 
is "noteworthy that the Accused made no attempt to deny that the orinos 
were coaaitted, although some deaths were attributed by Defence Counsel 
to legal execution of ar.ned guerrillas, hazards of battle and action of 
guerrilla troops favorable to Japan, 

"The Prosecution presented evidence to show that the crimes wore so 
extensive and widespread, both as to tine and area, that they rust either have 
been wilfully permitted by tho accused, or secretly ordered by the ocoused. 
Captured orders issued by subordinate officers of the accused were presented 

as proof that thoy, at least, ordered cert Ain acts leading diroctly to 

< ** 

exterminations of civilians under the guise of eliminating the activities 
of guerrillas hostile to Japan, With respect to civilian internees and 
prisoners of war, the proof offered to the Commission alleged criminal 
neglect, especially with respect to food and medical supplies, as well as 
complete failure by the higher echelons of cocnand to detect and prevent 
cruel and inhuman treatment accorded by local conaanders and guards, Tho 
Commission considered evidence that the provisions of the Genova Convention 
recetted scant compliance or attention, and that the International Red Cross 
was unable to render ary sustained help. The cruelties and arrogance of 
tho Japaneso Military Police, prison camp guards and officials, with like 
action by local subordinate commanders wore presented at lengfeh by the 
prosecution, 

"The Defence established the difficulties faced by the accused with 
respect not only to the swift and overpowering advance of American forces, 
but also to the errors of his predecessors, weaknesses in organization, 
equipment, supply with especial reference to food and gasoline, training, 
communication discipline and morale of hi3 troops. It was alleged that tho 
sudden assigraaent of Naval and air r orces to his tactical command presented 
almost insurmountable difficulties. This situation was followed, the 
Defence contended, by failure to obey his orders to withdraw troops frxn 
Manila, and the uubsoquent massacre of unarmed civilians, particularly by 











Naval forces. prior to th. Luzon Campaign, Naval foroes had reported 
to a separate ministry in the Japanese Goverraiont and Naval Cocnanders ouy 
not have been receptive or experienced in this instate with respect to a 
joint land operation under a single co;.ioondor who was designated fronts 
Arqy Service. As to tho criines themselves, complete ignorance that they 
had occurred was stoutly maintained by the accused, his principal Btaff 
officers and subordinate curaandors; further, that all such acts, if 
caanitted, were directly contrary to the announced policies, wishes and 
orders of the accused, Tho Japanese Caonandcr# testified that they did not 
mike personal inspections or independent chocks during the Philippine 
campaign to determine for themselves tho established procedures by whioh 
their subordinates accomplish their missions. Taken at full face value, 
the testimoiy indicates that Japanese senior commanders operate in a vacuum, 
almost in another v/orld with respoct to their troops, compared with' 
standards American Generals take for granted,,.., 

"This accused i3 an officex’ of long years of experience, broad In its 
scope, who has had extensive con.and and staff duty in the Imperial 
Japanese Arcy in peace as well as war in Asia, Malaya, Europe,and the 
Japanese Home Islands. Clearly, assignment to command military troops 
is accompanied by ox’oad aut>iorii.y and heavy responsibility. This has been 
true in all armies tliroughout recorded his tory. It is absurd, however, 
to consider a coi.rwulor a murderer ox* rapist because one of hi3 soldiers 
commit b a murder or a rape. Nonetheless, whore murder and rape and 
vicious, revengeful actions are widespread offences, and there is no 
effective attempt by a commander to discover and control .the criminal acts, 
such a cotxisuxder r.ny be hold responsible, oven criminally liable, for the 
lawless acts of his troops, depending upon their nature and tho circumstance, 
surrounding them. Should r. oonrionder issue orders which lead directly 
to lawless acts, the criminal responsibility is definite and iAs always 
been 30 understood. The Rules of Land Warfare, Field Manual 27-10, 

United States Army, ore <lear on these points. It is for the purposo of 
maintaining discipline and control, among other reasons, that military 
oommandero arc given bivoad powerB of administering military Justice, The 
tactical situation, the character, training and capacity of staff officers 
and subordinate coaaandoro Qa well «•«; i.hu traits of oharacter, and trainin' 









hi* troops ore other important factors in such oases* These natters have been 
the principle considerations of the Oauaission during Its deliberations.• **. 

" General Yamaahita; The Commission, concludes i (1) That a series of atrooities 
and other high orimea have been caraaitted by me tabors of the Japanese armed forces 
under your command against people of the United States, their allies art dependencies 
throughout the Philippine Ialandaj that they were not sporadio in nature but in 
martyr oases wore methodically supervised by Japanese offloors and non-oocmissionad 
officers; (2) That during the period in question you failed to provide effective 
oontrol of your troops as was required by the circumstances* 

Accordingly upon secret written ballot, two-thirds or more of the members 
concurring, the Cocmisaion finds you guilty as charged and sentences you to death 
by hanging." 

The case eventually cane before the Supreme Court of the United States on a# 
application for leave to file a petition for writs of habeas corpus and prohibition 

i 

in that Court, and on a petition for certiorari to review an order of the Supreme 
Court of the Commonwealth of the Philippines, denying the petitioner's application 
to the court for writs of habeas corpus and prohibition* Judgment was delivered 
on February 4th, 1946* 

In the majority judgment of the Supreme Court, delivered by Chief justice 
Stone, the following passage appearsi 

"The charge, so far as now relevant, 1 b that petitioner, between Ootober 9th, 
1944 and September 2nd, 1945, in the Philippine Islands, "while conaandor of armed 

j ' 

.orcea of Japan at war with the United States of America and itB allies, unlawfully 
disregarded and failed to discharge his duty as oocmander to control the operations 
of the members of his cooaand, permitting then to comait brutal atrocities and other 
high crimes against people of the United States and of its allies and dependencies, 
particularly the Philippines; and he *** thereby violated the laws of war"**** It 
is urged that the charge does not allege that petitioner has either ooraaltted or 
directed the corxaisaion of such acts, and consequently that no violation is charged 
as against him. But this overlooks the fact that the gist of the oharges is an 
unlawful broach of duty by petitioner as an army conaandor to control the operations 
of the members of his command by "permitting then to conait" the extensive and 
widespread atrocities specified* The question then ie whether the law 
of war imposes on an army conaandor a duty to take auoh appropriate 
measures as are within his power to control the troops under his comand 
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for the prevention of the specified acts which arc violations of the 

ft 

law of war and which are likely to attend the occupation of hostile 
territory by an uncontrolled soldiery, and whether he nay be charged 
with personal responsibility for his failure to take such neasures when 
violations result* That this was the precise issue to be tried was 

made clear by the statement of the prosecution at the opening of the trial. 

» * * 

fit is evident that the conduct of nilitary operations by troops 
whose excesses are unrestrained by the orders or efforts of their 
commander would almost certainly result in violations which it is the 
purpose of the law of war to prevent. Its purpose to protect oivilian 
populations and prisoners of war from brutality would largely be defeated 
if the connander of an invading army could with impunity neglect to take 
reasonable measures for their protection. Hence the law of war presupposed ♦ 
that ist violation iB to be avoided through the control of the operations 
of war by commanders who are to some extent responsible for their subordinates. 

‘This is recognised by the Annex to Fourth Hague Convention of 1907» 
respecting the laws and customs of war on land. Article I lays down as 
a condition which an armed force must fulfill in order to be accorded the 
rights of lawful belligerents, that it must be ''commanded by a person 
responsible for his subordinates". Similarly Article 19 of the.Tenth 

■ i 

Hague Convention, relating to bombardment by naval vessels, provides that 
commanders in chief of the belligerent vessels "must see that the above ^ 

Articles are properly carried out". And Article 26 of the Geneva Red 
Cross Convention 1929 for the amelioration of the condition of the 
wounded and sick in armies in the field, makes it "the duty of the 
connander s-io-chief of the belligerent armies to provide for the details 
of execution of the foregoing articles (of the convention) as well as 
for unforseen cases". And, finally, Article 43 of the Annex of the 
Fourth Hague Convention requires that the comander of a force occujying 
eneny territory, as was petitioner, "shall take all the measures in his 
power to restore, and ensure, as for as possible, public order and 
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safety, while respecting, unless absolutely prevented, the lawB in force 
in the country", 

"These provisions plainly imposed on petitioner, who at the time 
specified was military governor of the Philippines, as well as cocnander 
of the Japanese forces, an affirmative duty to take such measures as were 
within his power and appropriate in the circumstances to proteot prisoners 
of war and the civilian population. This duty of a commanding officer 
has heretofore been recognised, and its breach penalized by our own 
military tribunals". 

It will have been noted that Chief justice Stone delivered the 
judgment of a Majority of the Supreme Court, Mr, Justice Murphy and 
Mr, Justice Rutledge dissented for this opinion. The two dissenting 
judges held the opinion, inter alia , that the atrocities proved to have 
taken place were committed while Yamashita's troops were disorganised 
largely due to the onslaught of the United States forces, and that ainoe 
Yamashita had not ordered these offences to be coraaitted and had not 
even known of their happening he could not be held responsible for their 
perpetration. 

Another relevant United States Trial, is that of Yuicki Sakamoto, 
held at Yokohooa, Japan, on February 13th, 1946. The accused was 
sentenced to life imprisonment after being found guilty on a charge 
alleging that he "between 1st January, 1943 and 1st September, 1945» at 
a prisoner of war camp Rikujka ^1, PUkuoka, Kyushu, Japan did commit 
cruel and brutal atrocities and failed to discharge his duty sis Commanding 
Officer in that he permitted members of his command to coanit cruel and 
brutal atrocities." 

A charge entitled Neglect of Duty in Violation of the Laws and 
Customs of War was brought against Lt. General Yoshio Tachibana and 
Major Sueo Matoba of the Imperial Japanese Arr 4 y and against Vico Admiral 
Kunizo Mori, Captain Shizuo Yoshii and Lt, Jisuro Suyeyoshi of the 
Imperial Japanese Navy, in their trial by a United States Military Com¬ 
mission at Guam, Marianas Islands, in August, 1946. The Specifications 







appearing under this charge alleged that various of the above accused 
unlawfully disregarded, neglected and failed to discharge their duty, 
as Commanding General and other respective ranks, to control members 
of their commands and others under their control, or properly to protect 
prisoners of war, in that they permitted the unlawful killing of 
prisoners of war, or permitted persona under their control unlawfully 
to prevent the honourable burial of prisoners of war by mutilating 
their bodies or causing them to be mutilated or by earing flesh from 
their bodies* 

% 

ill of the accused mentioned above were found guilty of the chargo 
alleging neglect of duty, and although a sentence of lifo imprisonment 
was the highest penalty imposed try the Commission on on accused sentenced 
on this chargo alone, yet the trial does serve as further proof that 1 

no gleet on the part of a higher officer of a duty to restrain troops and 
other persons under his control can render the officer himself guilty of 
a war crime when his omission has lead to the commission of such a crime. 

The Prosecution in the Trial of RLeld Marshall Milch before a United 
States Military Tribunul in Nuremberg, claimed that a close analogy could 
be drawn between that case and the Yamshita procee lingo. The facts were 
similar and the opinion of the Supreme Court was "particularly in point 
in the matter of responsibility for senior officers". The Prosecutor 
soldi 

"In the cases of the medical experiments, we have a much less complex 
situation. There is no question of a senior officer in an occupied 
oountry, rather we are faced with a simple direct chain of conuand problem. 
Milch - Jberster - Hippke. Had Milch given the order, doe experiments 
would have been terminated, but no orler of termination was given •• people 
were murdered and Roscher remained in the Luftwaffe until he was transferred 
to the S.S. in March of 1943. The defendant had an affirmative duty to 
know what was going on, and an affirmative duty to act so as to stop the 
experiments. That he was ignorant of the true state of affairs is 











were 



unbelievable in view of the letters and the testimony of those who 
below him. Field Marshals are not made as are non-cornnisBioned officers,.. 
By holding the office which ho held, he had the duty to control the 
activities of those who were his subordinates, to insure that they 
conducted themselves as soldiers and not as murderers. He has failed 
woefully in the task," 

The judgment of the Court on Count two, which alleged that the 

• • • 

defendant was a principal in, accessory to, ordered, abetted, took a 
consenting part in and was connected with, plans and enterprises 
involving medical experiments without the subjects’ consent, in the course 
of which experiments, the defendant, with others, perpetrated murders, 
burtalltiea, cruelties, tortures and other inhuman acts, includes the 
following passage) 

"In approaching a judicial solution of the questions involved in this 

phase of the case, it may be well to set down seriatim the controlling 

legal questions to be answered by an analysis of the proof: 

Were low-pressure and freezing experiments carried on at Dachau? 
Were they of a character to inflict torture and death on the 
subjects? 

(The answer to these two questions may be said to involve the 
establishment of the corpus delicti) . 

Did the defendant personally participate in them? 

Were they conducted under his direction or corauand? 

Were they conducted with prior knowledge on his part that 
they might be excessive or inhuman? 

Did he have the power or opportunity to prevent or stop them? 

If so, did he fail to act, thereby becoming particeps oriminla 
and accessory to them?" 

The Court later expressed the following conclusions: 

"(3). The prosecution does not claim (and there is no evidence) 
that the defendant personally participated in the conduct of tJieso 
experiments, 

"(4), There i 3 no evidence that the defendant instituted the 
experiments or that they were conducted or continued under his specific 



direction or command 
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was olao Field Marshal in the Luftwaffe, 1940 to 1945j Air Quarter 
Master General, 1941 to 1944; member of the Central Planning Board. 

1942 to 1945; and Chief of the Jaegeratab, 1944 to 1945, and also' was 
Generalluftzeugmeister". 

Nevertheless, he concurred in the findingof not guilty on the second 
Count) "All of the testimony and the evidence, both for the Rrosecution 
and the Defence, is to the effect that the defendant Miloh did not have 
such knowledge of the high altitude or low-pressure experimento which 
were carried out and completed by Luftwaffe physicians at Dachau until 
after the completion of such experiments* The evidence offered as to the 
knowledge or responsibility of the defendant Milch was not such a nature 
as to show guilty knowledge on Ms part of said experiments. 

"As to the cooling or freezing experiments performed at Concentration 
Camp Dachau, for which the defendant is charged with responsibility, I 
find as a fact that the defendant ordered experiments to be 00relucted at 
the camp for the benefit of the Luftwaffe.*.* 

"The defendant admits giving orders for the conduct of certain 
experiments**.*but contends that he did not know of, or contemplate, that 

t 

the experiments would be conducted in an illegal manner or would result 
in the injury or death of any person. The defendant further asserts that 
he did not know or have any reason to believe that the experiments ware 
conducted in such manner until after they had been completed. He therefore" 
insists that he was and is not responsible for the unlawful manner in whioh 
the experiments were actually conducted by the Luftwaffe officers and that 
he is not guilty of any crime as a result thereof* 

"The Tribunal in its majority opinion has fully considered the dooiaion 
of the United States Supreme Court in the Judgment in re-Yemashita and has 
found that said decision is not controlling in the case at bar. In weighing 
the evidence, the Tribunal was mindful of the fact that the defendant gave 
the order and directed his subordinates to carry on such experiments, and 










that thereafter he failed and neglected to take such measures as were 
reasonably within his power to protoot suoh subjects fran inhumane treat¬ 
ment and deaths as a result of such experiments. Notwithstanding these 
facts, the Tribunal is of the opinion that tlie ovidence fails to disclose 
beyond a reasonable doubt that the defondant had ary knowledge that the 
experiments would be conducted in an unlawful manner and that permanent 
injuxy, inhumane treatment or deaths would result therefrom, 

"Therefore the Tribunal found that the defendant did not have such 

» 

knowledge as would amount to participation or responsibility on his part 

s 

and therefore found the defendant not guilty on charges contained in 

i 

Count No. 2," 

The extent to which the Chinese Courts have been willing to go in 
pinning responsibility of this kind onto conmandera was shown by the Trial 
of Takashi Sakai by the Chinese War Crimes Military Tribunal of the 
Ministry of National Defence, Nanking, 27th August, 1946* The accused 
was sentenced to death aftor having been found guilty, inter alia, of 
"inciting or permitting his subordinates to murder prisoners of war, 

I 

wounded soldiers and non-combatants; to rape, plunder, deport civilians; 



tc indulge in cruel punishment and torture; and to cause destruction of 
property," The Tribunal expressed the opinion that it was an accopted 
principle that a field Coiamander must hold himself responsible for the 
discipline of his subordinates. It was inconceivable that he should not 

I 

have been aware of the acts of atrocity committed by his subordinates 

during the two years when he directed military operations in Kwantung 

• , 

and Hor^j Kong. This fact had been borne out by the English statement 

by a Japanese officer to the effoct that the order that all prisoners 
of war should be killed, was strictly enforced. Even the defendant, 
during the trial, hod admitted a knowledge of murder of prisoners of wur 
in the Stevensons Hospital, Hong Kong, All the evidence, said the Tribunal, 
went to show that the defendant knew of the atrocities eoiaaittod by his 


subordinates and deliberately let loose savagery upon civilians and 


pris Tiers of war. 
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It will be noted that the Tribunal pointed out that the accused 
must have known of the acta of atrocities ooranitted by his subordinates} 
the question is therefore, left open whether he would have been held 
guilty of breach of duty in relation to acta of which he had no knowledge. 

XXX 

It is dear that the knowledge that he might be made liable for offences 

4 

oonmitted ty his subordinates even if he did not order their perpetration 

rould in most oases act as a spur to a conaander who might otherwise permit 

■ * * - * , . . 

the continuance of such crimes of which he was aware, or be insufficiently 
careful to prevent such crimes from being conraitted. Any rule making a 
commander to some degree responsible for the offences of his subordinates 
even in the absence of specific orders must go some way towards preventing 
the violation of human rights and towards vindicating such rights if they 
have been infringed. 

The relevant material whose collection has so far been possible haa 
been set out at some length above, in view of the importance of the subjeot 
and the present state of flux in the law and practice concerning it. fhs 
following general remarks may, however, be made, 

1, The law on this matter is in a fonaulative stage and it would 
be wrong to expect to find hard and fast rules in universal application. 

In the circumstances it is inevitable that considerable discretion is 
left in the hands of the Courts to decide how far it is reasonable to hold 
a commander responsible for such offences of his troops as he did not 
order, 

4 

2, It is clearly established thut a l'eaponsibility rests in certain 
cases in the absence of any direct order for the commission of crimes, 

3, The material contained in the regulations and the cases relating 
to such responsibility can be separated into two categories; 

(i) materiiil illustrating how, on proof of cortain circumstances, 

• the burden of proof is shifted, so as to place on an accused the 

task of showing to the satisfaction of the Court that he was not 










responsible for the offences comitted by his troops, 

(ii) material actually defining the extent to vdiich a commander 
may be hold responsible for his troops’ offences. 

The first typo of material relates to a natter of evidence, the 
second type to a natter of substantive law. 

4* Mainly of interest in connection with the shifting of the burden 
of proof are the Canadian provisions (see page 2) and the Trial of 
Kurt Meyer (see pages 2-6) which was held in pursuance thereof. The 
arguments quoted on pages 15-17 from the Trial of Kurt Student are of 
the sane kind. Of particular importance is the stress placed on the 
repeated occurrence of offences by troops under me comand as pri^a facie 
evidence of the responsibility of the cor.mander for those offences (soo 
page8 2 and 15 - 16). The Trial of Rauer (see pages 6-12) seems to 
suggest that responsibility nay be inferred from surrounding circum¬ 
stances, including the prevailing state of discipline in an army, 

5, The above mentioned trials throw some light also on the facts 
which must be proved in order to make a commander responsible for the 
offences of his troops. 

Thus, in the Trial of Student, Counsel and the Judge advocate spoke 
in terms of "General Student's general policy", of no b.nb being dropped 
"without Student knowing wty" and of the troops believing either that the 
offences had been ordered by the oomnander or that their offences would 
be "condoned and appreciated". It is to be noted that the possibility 
of Student being made liable in the absence of knowledge, on the grounds 
that he ought to have found out whether offences were being committed or 
were likely to be corxutted, or that he ought to have effectively prevented 
their occurrence, is not mentioned. 

In the Trial of Kurt Meyer, the Judge Advocate stated that anything 
relating to the question whether the accused either ordered, encouragod 
or verbally or tacitly acquiesced in the killing of prisoners, or wilfully 
failed in his duty as a military coixinnOer to prevent, or t - take such 
action as the circumstances required to endeavour to prevent^ the killing 



of prisoners, wore matters affecting the question of the accused's 

i 

responsibility. 

Here it will bo notod that the possibility of a oonmander being held 
responsible for offences on the grounds that he ought to have provided 
against them is not ruled out. 

The JUdge Advooate in the Trial of Rauer and Others (see page 9) 
stated that the words, contained in the oharge against Rauer, "concerned 
in the killing" were a direct allegation that he eithor instigated murder 
or condoned it. Tho charge did not envisage negligence. 

6. The enactments and cases which relate entirely to substantive 
law show the sane divergence in the matter of the extent to which the 

’ commander oan be held liable. The French enactment (see pegs 1) mentions 

* 

only crimes "organised or tolerated". The aooused Milch (see pages 27 - 
29) was held not guilty of being implicated in the conducting of illegal 
experiments because the Tribunal was not safiofied that he knew of their 
illegal nature; no duty to find out whether they had suoh a nature is 
mentioned. While tho Chinese cnaotnent (see pages 1-2) does not define 
the extent of oouaanders' "duty to prevent crimes from being committed 
by their subordinates", the Tribunal which tried Takashi Sakai (see pages 
30 - 31) was careful to point out that the aooused must have known of 
the offenoe proved to have been corxiittod by his subordinates. 

On the other hand, the Supreme Court of the United States (see pages 
23-25) held that General Yamashita had a duty to "take such measures 
as were within his power and appropriate in the circumstances to proteot 
prisoners of war and the civilian population," that is to say to prevent 
offences against them from being corxaittod. The use of the terms 
"appropriate in tho circumstances" servos to underline the remark mad# 
previously, namely that a great discretion is left to tho Court to decide 
exactly where the responsibility of the commander shall cease, since no 
international agreement or usago lays down what these measures are. 
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The Jhdgo Advocate in the Trial of General Seeder (see pace 18) also 

* f •. 

node it oloor that a comandor could bo hold to havo occupied a military 
position which required him to toko certain measures f the failure to take 
which would amount to a war crime. 

• t 

The fTosocution in its opening statement in tho Trial of Carl KTouch 
and others (the I,G. Far ben Triol(^)) scons to have followed the Yanas hita 
dpotrine in making tho following observation: 

"Moreover, oven whore a defendant nay claim look of aotuol knowledge 
of certainfetalis, there can be no doubt that he could have found out had 
ho, in the words of Military Tribunal No,l made "the slightest investigation". 
Each of tho defendants, with the possible exception of the four who were 
not Vorstond members, was in such a position that ho either know what ... O 
Par bon was doing at Louna, Bittorfcl.'., Berlin, Auschwitz, and else whore, 
or, if ho had no actual knowledge of some particular activity, again in 
the words of Military Tribunal No, 1, "occupying the position that he did, 
the duty rested upon him to make some adequate investigation". One can 
not accept the prerogatives of authority without shouldering responsibility." 


(1) Not# yot cxiplotodf 
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Superior Ordera, Duress and Coercion 

The plea of superior orders has been raised by the Defence in war 
crime trials more frequently than any other. The most common form of 

the plea consists in the argument that the aocused was ordered to commit 
the offence by a military superior and that under military discipline 
orders must be obeyed, A closoly related argument is that whioh claims 
that had the accused not obeyed he would have been shot or otherwise 
punishedj it is sometimes also maintained in court that reprisals would 
have been taken against his family, lb has to be admitted that a serious 
conflict must inevitably exist in the mind of a soldier in particular, 
when faced with the choice between the probability of immediate punishment 
for insubordination, and the possibility of ultimate punishment as a war 
criminal should his country be defeated. Nevertheless, the rights 
of the unfortunate victim of the crime must equally be kept in mind. 

Municipal enactments regarding the punishment of war crimes have 
shown a great reluctance to regard the plea of superior orders as a 
complete defence, and have preferred in most cases to admit that the 
fact that a war crime was comnitted under orders may constitute a 
mitigating circumstance and to leave to the court the power to consider 
eaoh case on its merits. 

Thus, the United States Mediterranean Regulations provide in 
Regulation 9* 

"The fact that an accused acted pursuant to order of his Government 
or of a superior shall not free him from responsibility, but may be 
considered in mitigation of punishment if the conmi3sion determines that 
justice so requires," 

The corresponding provisions of Regulation 16 (f) of the Pacific 
Regulations of September 19**5, of Regulation 5 (d) (6) of the Pacific 
Regulations of December, 1945, of Regulation 16 (f) of the China 
Regulations provide as follows* 

"The official position of the accused shall not absolve him from 
responsibility, nor be considered in mitigation of punishment, Rirther, 
action pursuant to order of the accused's superior, or of his government, 
shall not constitute a defence, but may be considered in mitigation of 
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punishment if the commission determines that Justice so requires," 

Similarly Article 5 of the Norwegian Law of December 13th, 1946, on 
the Punishment of Foreign War Criminals provides thati 

"Necessity and superior order cannot be pleaded in exoupation of aiy 
crime referred to in 8 1 of the present law. The court nay, however, 

i 

take the circumstances into account and may impose a sentence less than 
the minimum laid down for the crime in question or may impose a milder 
form of punishment. In particularly extenuating circumstances the 
punishment may be entirely remitted," 

Other provisions of a like nature are the following! 

"The fact that an accused acted pursuant to the order of a superior 
or of his government shall not constitute an absolute defence to any 
charge under these Regulations) it may, however, be considered either 
as a defence or in mitigation of punishment if the military court before 
which the charge is tried determines that justice so requires," (Artiole 
15 of the Canadian War Crimes Act of 3*Bt August, 1946), 

"The fact that the criminal deed was performed ty a person acting under 
orders or in a subordinate capacity does n >t exempt the criminal from 


responsibility, but may be taken into consideration as an extenuating 
circumstance, and in specially extenuating circumstances the punishment 
may be waived altogether," (Artiole 4 of the Danish Act on the Punishment 
of War Crimes of July 12th, 1946), 

"In the case of trials instituted under the provisions of Article 2 
of the present lew, the fact that the accused acted in accordance with the 
provisions of eneny laws or regulations, or at the orders of a superior 
officer cannot be regarded os a reason for justification, within the 
meaning of Article JO of the Criminal Code, when the act committed 
constituted a flagrant violation of the laws aid custonm of war, or the 
laws of humanity. The plea may be taken into consideration as an 


extenuating circumstance," (Article 3 of the Belgian Law of 20th June 
relating to the Competence of Military Tribunals in the Matter of War Crimes), 


"Laws deorces or regulation issued, by the enemy authorities, orders 
or permits issued by these authorities, or by authorities which are or 
have been subordinated to them, cannot be pleaded as Justification within 
the meaning of Article 327 of the penal code, but can only, in certain 
circumstances, be admitted as extenuating or excupating circumstances," 
(Article 3 of the French Ordinance of August 28th, 19A4, Concerning the 
Prosecution of War Criminals). 

Article VIII (in paragraphs 1 - 2) of the Chinese Law of Ootober 
24th, 1946, simply provides that: 

"The following circumstance under which offences have been committed 
shall not exonerate war criminals t 

1, the fact that crimes were committed by order of Superior Offloers, 

2, the fact that crimes were committed as result of offioial duty," 

. ' 

The British Royal Warrant contains no provisions regarding the 
admissibility of the defence of Superior Orders, and there has been 
considerable discussion during trials before British Military Courts of 
the admissibility of this plea. 

Chapter XIV of the British Manual of Military Law has often been 
quoted by Counsel as authority on this point. It must be stated at the 
outset that Chapter XIV (The Laws and Usages of War on Land ) of the 
British Manual of Military Law is intended as a guide for the use of the 
military forces. It has not therefore the authority as a statement of 
International Law which attaches to an international treaty. Such 
publications, prepared for the benefit of the armed forces of various 
nations, are frequently used in argument in the same way as other 
interpretations of International Law, and, in 30 far as their provisions 
are acted upon , they mould state practice, which is itself a source of 
International Law, The British Manual of Military Law is not a 
legislative instrument; it is not a source of law like a statutory or 
prerogative order or a decision of a court, but is only a publication 
sottir** out the law. It has, therefore, itself no formal binding power. 
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but has to bo either accepted or rejectod on its merits, i.e. according 
to Aether or not in the opinion of the Court it states the law correctly. 

Until April, 1944, Chapter XIV of the British Manual of Military Law 

oontained the nuoh discussed statement (para, 443 ) that "members of the 

• ,1 

arnod forces who conrait such violations of the recognizod rules of warfare 
as are ordered by their Government, or by their commander, are not war 
criminals and cannot therefore be punished by the enemy. He nay punish 
the officials or co nanders responsible for 3uch ordors if they fall into 
his hands, Uit otherwise he r.\cy only resort to ether means of obtain! 
redress." 

This statement was based on the 5th edition of Oppenhein's 
International Law . Volume II, page 454. Considerable doubts were cast 
on the correctness of this statement by most writers upon the subjoct 
and it was replaced in the 6 th edition of Oppenheim by its learned 
editor, Professor Lauterpacht, by a statement to the effect that the 
fact that a rule of warfare has been violated in pursuance of an order 
of a belligerent government or of on individual belligerent comander 
does not deprive the act in question of its character as a war crime. 

The falleqyof the opinion expressed in the pre-1944 text (para. 443) 

I 

of Chapter XIV) of the British Manual and the corresponding rule of the 

• ' • *n 

United States Rules of Land Warfare (para, 347 of the 1940 text), was 
demonstrated in an article by professor Alexander N. Sack; ih the.Law 
Quarterly Review (Vol, 60 , January, 1944, p, 63), The relevance of 
plea of superior orders became also the subject of research and critical 
examination by official and semi-official international bodies which 
dealt with problems of war crL^es during the second world, war (United 
Nations War Crimes Comuiasion; London International Assembly, etc.). 

In April, 1944, tho British Manual was altered, the sentences just 
quoted being replaced by the following statement of the law: 

"The fact that a rule of warfare has been violated in pursuance of an 
order of the belligerent Government or of an individual belligerent 
commandor docs not deprive the act in question if its character as a 


,« 
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war crime; neither does it, in principle, confer upon the perpetrator 
inounit from punishment by the injure! belligerent. Undoubtedly, a 
court confronted with the plea of superior orders adduced in justifica¬ 
tion of a wnr ciiruc is bound to take into consideration the fact that 
obedience to military orders, not obviously unlawful, is the duty of every 
member of the armed forcoa and that the latter cannot, in conditions of 
war discipline, be expected to weigh scrupulously the legal merits of the 
order received. The question, however, is governed by the major 
principle that members of the armed forces are bound to obey lawful 
orders only and that they cannot therefore escape liability if, in 
obedience to a command, they commit acts which, both violate unchallenged 
rules of warfare and outrage the general sentimont of humanity. ■ 

A similar though not identical alteration of the American Field 

Manual htja boon brought about by "Change No. 1 to the Rules of Land 

Warfare " dated 15th November, 1944.^ * 

Feliuj ( 2 ) 

In the course of tne /trial . an objection was raised to the application 
( of the law as stated in the amendment to the British Manual of M i 1 

Law and the decision of the British Privy Council in the Zamora case was 
invoked*whoso it had been stated that a British Prize Court administers 
InteroationdA Law and not Municipal Law and although it may be bound by 
executive orders of the Xing in Council. If that be so, then it was 
said, a fortiori , the Court is not bound by an amendment published by 
the War Office. 

This objection was not referred to by the Judge Advocate in his 
summing up, but it was implied in his direction to the Court that the 

plea of Superior Orders was not well founded. 

t 

The Judge Advocate accepted the law as stated in the 1944 
amendment to the British Manual and advised the Court accordingly. 

Counsel for tho Defence, asked by the Judge Advocate whether he 
challenged the accuracy of the statement that the question was governed 
by the major principle that members of armed forces ore bound to obey 
lawful orders only, stated that he was not prepared to challenge that. 

The Court rejected the plea of superior orders. 

A further discussion of tho question arose during the Bolsen Trialffi 
Colonel Smith, in delivering a closing argument in defence of the acousod 

(1) See p. 41. 

(2J See Law Reports of Trials of War Criminals, Vol.I, pp#l-21. 

(3) See Vol.II of tho same series, ospecially pp. 69-78 and 1Q4-110. 
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. I 

as a whole, suUnittod that tho original text of paragraph 443 was 
correct in law and that the amended version was incorreot and he repeated 
that the C>urt was its own judge of law and was not "bound to take it 
from the War Office, the Privy Council or any other authority,^ The 

original text^in accordance with the ordinary experience of the 

necessities of military discipline and was, moreover, in precise • 

. i (o\ • *• 

agreement with the American Manual,' ' It would surely bo most 

, T • •» ( , 

unfortunate if the Cmrt were to condemn people, in coses where the 

* * * 

defenoo of superior orders was pleadod, by virtue of on amt aloe nt to 

of Uhloh 

a British Manual, the bext/vas at variance with the American and other 

*• • 

official manuals, 03 a result of a change introduced in April 1944, 
whereas the dales in the Oliarge Sheet began in October, 1942, 

Replying to Colonol Smith's arguments, tlie Prosecutor in the Belscn 
Trial claimed (.nab the amendment to the Manual was made, however, to 
bring it in line with almost every v/ritor on the subject, including 
Professor Lautcrpacht and Professor Briorly, It was in fact made in 
consultation v/ith thu American Judge Advocate General, and it was in lino 
with tho American lav/ as set forth in American, as opposed to the 
American Manual, which hod not yot boon amended. 

It ..xist be added , that, if a statement contained in the 
Manual v/a 3 , 33 is stated in the footnote to the British Amendment No.34, * 

"inconsistent with the view of r..ost writers upon the subject and also 
with the decision of the German 3uprcme Court in the case of tho 
Llandovery Castle," there was no obstacle, constitutional, legal or 
otherwise, to correcting the mistake in the statement of law on the 
one hand, and to proceeding on the basis of tlie lav/, as it had thus 
been elucidate:!, on the other, 

A second authority on which .great reliance has been placed by 

1 

Counsel, and which has been quoted 03 stating correct lav/ "by Judge Advooates, 

(1) Like the Dofcnco in tho P oleus Trial , Colonel Smith also pointed 
to tho parallel between a war crimes court and a prize court, in 
arguing that the Maj/ual was not bindir ; on tho Court, 

(2) Which wat then una-jundedj Sec p. /J., 


















in British Trials^) has been the celebrated work. Internalonai Law 
(Oppenhein-Lauterpacht), of which Volume II (6th Edition) contains, onp&452^ 
a passage which is identical with the amended version of paragraph 443. 

The Judge Advocate aotii^r in the Trial of Karl Buck and Ten Others 
by a British Military Court at Wuppertal, Germany, 6th - 10th May, 1946, 
after quoting this passage, added that an accused would be guilty if he 
committed a war crime in pursuance of an order, first if the order was 
obviously unlawful, secondly if the accused knew that the order was 
unlawful, or thirdly if he ot«ht to havo known it to be unlawful had he 
considered the circumstances in which it was given. 

Despite the fact that most of the regulations governing trials by 
United States Military Commissions have included provisions defining the 
applicability of the plea of Superior Orders, reference has often been 
made, during trials before such Commissions, to the United States Basic 
Field Manual F*M* 2>-3X> (Rules of Land Warfare ) which is s im ila r ia -scope 
and purpose to the British Manual of Military Law . 

Tlaiil November 15th, 1944, paragraph 347 of the United States Basic 
Field Manual provided that individuals of the Armed Forces would not be 
punished for war crimes if they were coranitted under the orders or 
sanation of their govuraaent or ooaaanders, The conmanders ordering the 
commission of such acts, or under whose authority they were committed 
by their troops, might be punished by the belligerent into whose hands 
they fell* It will bo appreciated that this provision of paragraph 347 
of the American RuleB of Land Warfare corresponds exactly to the original 
text of paragraph 443 of Chapter XIV of the British Manual of Military Law . 

i • 

By Change No. 1 to the Rules of Lond Warfare dated 15th November, 1944 
the sentences quoted above from paragraph 347 of the Rules of Land Warfare 
have been omitted and the following provisions have been added to 
paragraph 345 1 - 

(1) For instance the Judge Advocate in the BeIson Trial advised the court 
to follow the law laid down in this text on t he question of Superior 

Orders. 

(2) Page 452 of this work sets out the literature on the subject. 


V, 


4l 


- 42 - 

"Individuals and organisations who violate the accoptedlaws 
and oustons of war nay be punished therefor. Howwvor, the fact 
that the acts complained of were done pursuant to order of a 
suporior or govarrauent sanction may be tuken into consideration, 
in doteruining culpability, either by way of defence or in nitigation 
of punishment. The person giving such orders nay also be punished." 

e 

It will be seen that the statement of the law contained in the new 

• » 

text of the American Basic Field Manual differs somewhat fron the 1944 text 
of the British Manual , though both abandon the sweeping statements contained 
in the former text regarding the plea of superior orders. The new British 
text appears to exclude an unlawful order as a defence, and it is interesting 


to ooapaxo both with Article 8 of the Charter of 

the International Military Tribunal of 8th August, 1945, under which 


superior orders were not to free a defendant fron reaponsiLility, but night 
be considered in nitigation of punishment. 

The statement contained inthe new text of paragraph >45 of the 
American Basic Field Manual makes it possible to consider superior orders 

t ** *• a ■ 

or Government sanction i$r determining culpability, cither by wty of defence 
or in nitigation of punidhment. 

The provisions of the Field Manual on this point were quoted for 

•• i * . 

instance by the Defence in the Trial of Goneral Anton Dostler, by a 
United States Military Got.niaaion in Rome (8th - 12th October, 1945), ' 

t, 

although this trial was held under the Regulations for the Trial of War 
Criraes issued for the Mediterranean Theatre of Operations on 23rd 

September, 1945, (see p.35), the pravisijns contained therein relating t6 

% * 

the defence of superior orders wore not referred to. 

■ ■ * 

Sheldon Glueck, on pages 155 - 6 of his authoritative work, War 
Criminals . Their Prosecution and Punishment , also provides some guidance 
in the matter, Glueck, smoking to reconcile the dilemma in which a 
subordinate is placed by an order manifestly unlawful, compliance with 
which may later subject him to trial foi' a war crime, and refusal to 




comply with which nay immediately subject him to disciplinary action. 


( 1 ) 


Law Reports of Trials of War Criminals, Vol.I, pp.22-34* 
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perhaps death, suggests that the following rule be appliodi "An 
unlawful act of a soldier or officer in obedienoe to an order of his 
government or his military superior is not Justifiable if when he 
coanitted it he actually knew, or, considering the circumstances, he had 
reasonable grounds for knowing that the act ordered is unlawful under 
(a) the laws and oustoms of warfare, or (b) the principles of criminal 
law generally prevailing in civilized nations, or (o) the law of his own 

f 

country* In applying this rule, whenever the three legal systems clash, 
the laat shall be subordinate*" 

Interesting material relating to the defence of superior orders is 

> * , 

4 to be derived from a study of the Trial of Rear-Admiral Nisuke Masuda and 
Pour Others of the Imperial Japanese Navy, before a United States Military 

Conmisslon, United States Naval Air Base, Kwajalein Island, Kwajalein 

■ 

Atoll, Marshall Islands, on 7th «• 13th,December, 1945* 

Masuda, who coanitted suicide before the trial, had ordered three 
subordinates in the Imperial Japanese Navy to shoot to death three United 
States airmen, who had become unarmed prisoners of war* and a fourth, who 
had 0 US tody of the prisoners, to hand them to tha three executioner** 

These four were brought to trial for the part which they had played in 
the killiiwz of the airmen, 

I 

The aooueed pleaded not guilty. They admitted their part in the 
execution of the American Prisoners of War, but claimed as a defence 
that, as military men of the Japanese Empire, they were acting under 
orders of a superior authority, which they were bound to obey. 

One of the defending Counsel, himself a Lieut enant-Conraander in the 
Icyerial Japanese Navy, described the absolute discipline and obedience 
which was expected from the Japanese forces, and quoted an Imperial 
Rescript which included the words: "Subordinates should have the idea 
that the orders from their superiors are nothing but the orders personally 
from His Majesty the Emperor," The Japanese forces wure exceptional 



among the world'a armed forces in this respect and, therefore, he olaiodd, 
it was impossible to apply therein "the liberal and individualistic ideas which 
rule usual societies unmodified to this totalistic and abaolutistic 
military society." The strategic situation was so critical in early 1944 
that the characteristic referred to wa3 displayed in the Jaluit unit to an 


except!anal degree. Furthermore the order was given direot ty a Hear- 

« 

Admiral to "mere Warrant Officers and Potty Officers." If they hod refused 

to obey it, "everyone would have fallen upon them," 

As the accused had no criminal intent, it was clear that they had 
committed no crime. 

The other defending G unsel pointed out that the executioners each 
requested that they should not be assigned the task of carrying out the 
killing, but when emphatically ordered ly Masuda, a man of strong 
character, they had obeyed, in accordance with their training. Their 
actions were not of their own volition; they were the will of another, 
Tasaki, the custodian of the prisoners of war, who arranged their 

handing over to the executioners, also merely acted in accordance with the 

« f * 

orders,of the Rear-Admiral. Certainly the latter hod told him why ho was 

to surrender the prisoners, but this fact in no way placed him in the 

» ' *** J * '1 

position of a participant in the conmissi n of a crime. 

In presenting the case for the prosecution, one of tho two Judge 
Advocates quoted three authorities with the intention of securing the 
rejection by the Commission of the plea of superior orders. The Judge 
Advocate General, he said, had made reference, in Court Martial Orders 
212-1919, to the following dictum in U.S. v. Carr (25 Fed. Cases 307): 
"Soldior is bound to obey onjty the lawful orders of hi3 superiors. If 
he receives an order to do on unlawful act, he is bound neither ty his 
duty nor by his oath to do it. So for from such an or-.ter being & 




Justification it makes tho party giying the order an accomplice in tho 


crime." 












In another caao, involving the killing of a Nicaraguan citizen ty a 
nenber of the United States forces, the JUdge Advocate statod: "An order 
illegal in itself and not Justified by the rules and usages of war, or 
in its substance clearly illegal, so that a man of ordinary sense and 
understanding wmuld know as soon os he heard the order read or given 
that it was illegal, will afford no protection for a homicide, provided 
the act with which ho may be charged has all the ingredients in it which 

i • 

may be necessary to constitute the some crime in law" (CMO 4-1929), 

i i , . 

In the opinion of the Judge Advocate, however, the statement of the 

law most clearly in point was contained in "the rules promulgated by the 

Supreme Carmand of the Allied Powers for use in war crime cases. This 

body of international law, briefly known as the SOAP rules and adopted 

by the Cordssion at the direction of the JUdge Advooate General of the 

Navy, has the following provision applicable to the defenoe raised by thj 

• » 

acoused, quoting sub-paragraph (f) of paragaph 16: 

"The offioiel position of the accused shall not absolve him from 
responsibility, nor be considered in mitigation of punishment. Further, 
action pursuant to order of the accused's superior, or of his governaent, 
shall not constitute a defence but may be considered in mitigation of 
punishment if the commission determines that Justice so requires"," 

Two problems arise from the above arguments. In the first place 
the question may be asked what is meant, in three passages quoted ty 
the JUdge Advocate in securing the rejection of the defence of superior 
orders, and elsewhere in the literature on the subject, by the statement • 
that a soldier is entitled under International Law to obey only conaands 
which are lawful? Must these commands be lawful under the Munioipal Law 
governing the soldier, or under International Law? The extract from the 
judgaent in U,S, v» Carr leaves the point in doubt. So, strictly 
speaking^ does the dictum taken from the Nicaraguan case since it is 
not clear whether the passage "and not justified by the rules of usages 
of war" is intended to .wplity, or to be in addition to, the words 
"illegal in itself". If it were the latter, the word "illegal" could 
be taken to mean illegal "under Municipal Law", 








- 4 6 - 

The question is one of treat importance. If an order is legs! 
under International Lav/, it. is difficult to see how an act oounittod in 
obedience to it could bo Illegal under that system. If the act wow 
thus legal in itself there would be no need for on accused to have 
recourse to the defence of suporior orders. On the other hand, if the 
order need only be legal under municipal Law, it would bo possible for 
the head of an authoritarian state to order the execution of all prisoners 
of war and for all his armed subordinates to cany out such an order and 
remain entirely innocent of any war criminality. 

Secondly, if the plea of superior orders is to be recognised as a 
defence, or even only an argument in mitigation of sentence, soma principle 
liuat be evolved which would determine the Unite of its validity. Four 
possible criteria were touched upon during the trial: 

(i) The degree of military discipline governing tlie accused at the 
time of the commission of the allegod offence. 

Defending counsel laid great stress on the exceptionally strict 
obedience to orders which was expected from a Japanese soldier. 1 In so 
far as tire plea of superior orders derives what strength it nay have from 
the presence of conflicting loyalties in the mind of the accused, this 
argument is perfectly valid. On the ,’ther hand, in view of the foot that 
the Allied Powers included among their war aims the overthrow of the 
dictatorial system of government, it is n t likely that the prevailing 
opinion allow a pers on accused of war crimes to plead in defence tbs 
very disease against which the war was x'ought. Furthermore, general 
agreement will probably bo given to the Judge Advocate's opinion that: 

"The Japanese Ari/y must observe the sane rules that the United States • 

fighting man, the man from Russia and the man from Great Britain must observe. 
The law is no respecter of individual nations. If it is to be an offootivo 
law, it must govern the, actions of all nations," 
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(il) Tho relative positions in the military hierarchy of the person 
who gave and tho person why received the order* 

Counsel for the defence pointed out that the order was given by a 
Row-Admiral, to "mere Warrant Officers ani fcetty Officers", Legally 
perhaps, suoh commands should bind the subordinate no more and no less 
than those of an immediate superior, yet it has to bo recognised that, 
since the whole defence is based on a psychological condition, the state 
of mind of the accused, the argument of the defence has some weight* 

(iii) The military situation at the tine when the alleged offence was 
conrdtted. 

The defence pointed out that discipline at Jaluit was the stricter 
because of the nearness of the United States forces. This defence is 
not the same aa that based on military necessity, when using which the 
accused pleads that, irrespective of any superior orders, he acted aa ha 

did because the military situation made it necessary for him to do so* 

% • • 

If this argument were to be admitted, it would be for the defence 
to prove .that the situation had actually altered the accused's attitude 
towards his superiors so as to laoke him feel that his obligation to obey 
them had become stricter. 

(iv) The degree to which N a man of ordinary sense and understanding*, 
(quoting the judge Advocate in the Nicaraguan case) would see that the 
order given was illegal. 

This test i3 valiwhether legality under Municipal Law or under 
International Law is meant. For Anglo-Saxon lawyers its use would bo 
reminiscent of the frequent references to the hypothetical "avorage 
reasonable nan", and of a passage of Dicey's in reference to the analogous 
conflict between a s:ldier'a duty to obey orders and his allegiance to the 
general law of the land: "....a soldier runs no substantial risk of 
punishment for obedience to orders which a man of counon sense may honestly 
believe to involve no broach of law" (The Law of the Constitution 8th 
•dition, p, 302, quoted by Professor Lautorpacht in 3rjjtish Yearbook of 
International Lav/ . 1944* p. 72) 
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The first three of these suggested criteria demonstrate an awareness 
of the heavy pressure under which an accused may be acting in oboyir^j an 
order* The International Military Tribunal at Nuremberg, commenting in 

its Judgment on Article 8 of its Charter apparently had the sano considers- 

• , 

• . * 

tion in mind when it said: "The true test, which is found in varying 
degrees in the criminal law of most nations, is not the existence of the 
order, but whether moral choice was in fact possible",(*) 

Some Instances in which the pica has been successful and some in whioh 

• • * l '(•' * • • * t r 1 1 , • V -• “h • ' jt* 

it has failed are now to be quoted in order to illustrato the extent of 
recognition given thereto* 

The Judge Advocate in the Masuda trial, quoting the "SCAP" rules, 
admitted that the plea might be effective in mitigation of sentence* 

I 4 ' .. it, i O ’ ' T k • I / i • • 

The custodian of the prisoners, in his evidence, stated: "I had no intent 

to kill then as well os no malice. All I did was to relay the order 

• • • - * 

mechanioally and lot the flyers be released," The plea was effective in 

.. • 

reducing his sentence to one of imprisonment for ten years* 

Sitting from 23rd April to 3rd May, 1943, the French Permanent 

, • 

Military Tribunal of Strasburg tried ex-Gauleiter Wagner and certain of 

' i 

his underlings for offences committed by then in Alsace during the Genaan 

v ; 

occupation. One of the accused, Ludwig Luger, formerly Public Prosecutor 
at the Sondergerict of Strasbourg, was charged with having been an 
accomplice in murder. Tho charge was mule in the Indictment that, 
during the trial of a fr^up of 13 Alsatians accused of r.ur dering a 
frontier guard during an attempted escape tc> Switzerland, Luger acknow¬ 
ledged that there was no evidence of the guard having been kills 1 by any 
of the accused yet demanded the death sentence, which was passed on all 
13 accusod. Nevertheless Luger was acquitted, the Permanent Military 
Tribunal finding that he hod acted under pressure from Wagner, then 
Gauleiter and Reich Govern>r of Alsace (The Indictment alleged that it 


(1) British Command Paper, Cnd. 6964 , p* 42 
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waa Wagner 1 a normal routine to examine an Indiotment before a trial 


wa$ held before the Soi 


and to conraunicate to Luger his 


orders concerning ’the penalty which the latter was to demand)* 

This PTench case is interesting also because it represents on 
instance in which the defence of superior order was pleaded, and 
successfully, not by a member of the anaed forces but by a civilian, 
a member of the German administration of an occupied territory. 

The Supreme C.<urt of Nonway provides the next example, Hauptsturn- 
ftthrer Wilhelm Artur Konstatin Wagner was charged before the Lagmannsrett 
(District Court) at Eidaivating with having c await ted war crimes in that 
i he, in violation of the laws of humanity, was concerned in the deportation 
and death of 521 Norwegian Jews, The Lagmannsrett found him guilty and 
'sentenced him to death. He appealed to the Supreme Court on the grounds, 
inter alia, that the punishment decided by the Lagmannsrett was too ‘ 
severe, the majority of the judges having failed to consider that he had 
acted on superior orders and that in his capacity of a subordinate he 
could not have prevented the carrying out of the decision of the Garmon 
and Quisling Governments, 

When discussing the severity of the punishraent decided upon by the 

f Lagmannsrett, the President of the Court agreed with the minority of that 

it 

Court that it had been established that the defendant held a very 
uniiaportant position in the Gdstapo and that there was nothing to show 
that he had taken any initiative in the action. His part had been to 
pass on tho orders from Berlin to the Chief of the State Police and to 
execute the orders of his superiors. He was sure that if the defendant 
had refused to obey orders, he would have had to pay for the refusal with 
his life. 

On the other hand, it had been ascertained that the defendant, itoen 
superintending tlie embarkation of tho Jews, liad personally gone to see 
to it that more provisions wore handed out to them. 


L, 
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He therefore suggested to fix the punishment to 20 years penal 
servitude. The sentence wn3 carried by a majority of throe to two. 

Two more examples of trials in which the Court considered the circumstance 
that an accused acted under superior orders nay be quoted, e<ch relating to 
trials by United States Military Commissions. On January 24th, 1946, a 
General Military Gove runout Court sitting at Ludwig burg found two Goman 

civilians, Johann Melchior and Walter Hirschelnan guilty of aiding, abetting; 

# * 

and participating in tte killing of. two prisoners of war by shooting then, 
but sentenced them to life imprisonment; the records make it clear that 
the death sentence was not inflicted because the accused had acted under 
the orders of a Kreisloiter. Karl Neuter was found guilty on April 26th, } 

1946, by a General Military Government Court at Ludwigs burg, of aiding, 


abetting and participating in the killing of prisoners of war. He had 
acted on the orders of Criminal Commissar Wegor, in whose office lie was 
a filing clerk. The sontencu passed was one of ingrlaonment for saves years* 
and an examination of the record shows that the Court, in fixing the 
sentence, bore in mind the fact that Neuber acted under pressure of 
superior orders. 

Trials in which tie defence of superior orders, duress or coercion, 
has been unsuccessfully pleaded abound. In a number of these, reliance 
was placed by the Defence on either the so-called Pflhrorbefohl of October 
18th, 1942, or upon alleged oiders that "terror flyers" were no longer 
to be granted the protection accorded to prisoners of war. 

In Artioles 3, 4 and 5 of the iormer/ 1 ) Hitler addressed the 




following orders to all officers in the Genian orry: 

"3, Therefore I command that: Henceforth ell oie:y troops 
encountered by German troops during so-called cor.iaando operations, in 
Euroiw or in Africa, though they appear to be soldiers in uniform or 
demolition groups, armed or unarmed, ore to be exterminated to the last 
man, either in combat or in pursuit. It matters not in the least 
whether they have teen 1: riled by 3hips or planes or dropped by parachute. 


(l) According to the text produced ly the Defence in the Trial of 
General Ant.n Dostler (see p.51). 
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If suoh men appear to bo about to surrender, no quarter should be Riven 
them on general principle, a detailed report on thin point is to be 
addressed in each case to the OKW for inclusion in tlie Wohrmacht connuniqj^, 

4. If members of such corraando units, acting as agents, saboteurs, 
etc,, fall into the hands of the .iVehrmaoht through different channels (for 
example, through the police in occupied territories), they are to be I landed 
over to the 3icherhoitsdienst without delay. It is formally forbidden 
to keep then, even tenporarily, under military supervision (for example, 
in P/ty camps, etc,).. 

5* These provisions do not apply t > oneqy soldiers who surrender 
or are captured in actual combat within the limits of normal combat 
activities (offensives, large-scale air or seaborne landings), Mor do 
they apply to enery troops captured during naval engagements, nor to 
aviators who have ' aled out to save live3, during aerial combat," 

Unsuccessful reliance was placed upon these orders by the Defence 
in the Dostler Trial / 1 ) and upon similar orders (or perhaps the same 
orderst/slightly different oncount of them being given in evidence) in 

i 

the Trial of Karl Biipk and Ten Others by a British Military Court in 
Wuppertal, Germany, ll^y 6th - 10th, 1 946, in the Trial of Kart Adaa 
Golkel end Thirteen Others by a British Military Court, also in 
Wuppertal, May 15th - 21st, 1946, ea&4n -trials, f 


(1) Soo War grime TriaTLaw Poparts . Volume I, pp. 22 - 34. 


• I 

\ 


I 












i>2 


In a trial before a United States Military Commission at Jteising, 
Germany, Bury, ex-police chief of Langtnaelbod, Krois Hanau, Germany, and 
Hafner, ex-policeman in the sane place, were accused of unlawfully killing 
a United States prisoner of war. It was alleged that the former accused 
delivered the prisoner to the latter, with instructions to Mn hlra, and 

that Horner carried out these orders. The airman was taken to a secluded 

*1 

spot and shot. Bury stated that he hod orders that M terror flyers" were 


no longer to be granted the protection of prisoners of war and 


to be 


killed by lynching or beating and that the police were not to protect 
"teror flyers" if the populace lynched then. Both accused were sentenced 
to death by hanging and the sentences wore confirmed. 

The plea of superior orders was raised on bohalf of both accused, 
but the Commission rejected it. 

It is worthy of note that h&s own testimony showed that Bury had 
some latitude in determining whether or not any specific flyer should be 
killed. He received no explicit order with respect to the victim, and 
there was nothing to show that the haste and callousness with which the 
American flyer was dispatched was made necessary by the circumstances, 
Hafner is not recorded as having made any protest against the order. 

When he reported to Bury that the job was done. Bury replied, "It is 
right so", 

* * * (1 , 

As was suggested at the beginning of this seotion,' > the argument 
that a soldier oannot, undor conditions of military discipline, lightly 
disobey an order is not without some weight, and the plea basod on argu¬ 
ment by Defence counsol in the Masuda Trial has ofton been repeated else¬ 
where, A variation is to bo found in the argument of Counsol for Dr, 


Klein, one of tho aoousod in t ho Bplaor 


Lj' ' Counsol claimed that if 


a British soldier rafused to obey an order ho would face a Court Martial, 
whore ho would bo. ablo to contest the lawfulness of the order, whereas 
Dr, JQLoin had no suoh protection. 

Nevertheless tho rights of tho unfortunate victim must also bo kept 


(1) Soo p,35* 

(2) Soo War Orlmo Trial Law Roports. Volume II, p,79* 












constantly in mind. 

The material comprising this section has bean of two kindsi 

i) Matorial sotting out tho aircumstuncea in which the plea may 
be or has been successfully put forward. Quotations from tho various 
authorities which make the illegaltiy, or tho recognition of the illegality, 
or otherwise, of the order in some way or other the criterion fall into 
this category, as do also the descriptions of such trials as tho Wagner 
Trial and the Masuda Trlal (3) in which the plea had some effect. 

It is difficult to soy at present how for such criteria as those 
set out on pages 46-48 are followed by Courts and how far they constitute 
suggestions do lege foronda . but indicatims of a realisation that all 
cases cannot be troatod alike are not lacking. The prosecution in its 
opening statement in tho Trial of Wilhelm List and others .(3) in 
discussing the controversy which had arisen over the trial of high-ranking 
ex-onoqy eonaonders, saidi 

"Others and quite different doubts havo been raised by some who, 
with a blurred vision of military discipline, suppose that military men 
are a sort of race apart, who are not responsible for their actions 

t 

because they are expected to oboy orders. But the law and code of the 
Gen.ian Army itself says that it is tho duty of evory soldier to refuse 
to obey orders that he knows to be criminal. This may be hard for the 
ordinary sol '.ier acting under pistjl-point orders from his lioutenant . 

It is far less difficult for high-ranking commanders such aa the men in 
the dock . 11 ^) 

• i 

ii) Material defining the legal effect of the plea when successfully 
put forward. The enactments and other authorities set out above make it 
clear that, while the Defence can never claim that superior orders represent 
an absolute defence which would remove the logal guilt of the prisoner (as 


(1) See p. kQ - 9. 

(2) See p. M3. 

(3) Hr a United States Military Tribunal in Nuremberg. The trial has 

not yet been c ’Upleted. . * 

(4) Italics inserted. 
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would, for instance, a successful plea of insanity), the Court r.ioy consider 
the fact that an offence was committed under orders as a mitigating oiroum- 
stanco and may therefore inflict a lighter penalty than would have toon 
imposed, or nay inposo no penalty at all. 

The following translated extract from pages 243 - 5 of Professor 
Michel de Juglort's work. Repertoire Methodloue de la Jurisprudence 
Militaire Is reproduced here since it sums up, not only the problem 
involved in th admissibility or otherwise of the plea of superior orders, 
but also the various possible approaches to the question, and, in its 
conclusion, the solution generally adopted! 

"Will it be necessary to punish without discrimination those who, in 
obedience to Superior Orders, have struck prisoners, shot hostages and 
pillaged property? A distinction has always been made in this connection 
between civilians and soldiers. Civilians are assumed to have an 
opportunity for consideration, for discussing the orders they received 
from their superiors, and one theref ore considers in general that they 
coiomit on offence if they cany out on order which they regard as illegal ,,, 
On this question, the rules of (French) substantive law wore in consequonoo 
sufficiently flexible and sufficiently precise to permit of the punishment 
of the many offences committed during the war against Frenchman by German 
civilians in Germany or in Franco, 

"For soldiers on the other hand the demands of hierarchical authority 
and of discipline profoundly alter tho situation. But is it nc^essary 
to admit that a soldier shall escape all criminal consequences under the 
pretext that he was bound to obey the one who gave him illegal orders? 

This question occupied tho minds of French penologists a 
extent during the war of 1914 to 1918, when the application of Municipal 
Law to acts of war in vi,latim of International Law was being discussed 
by the Socidto des prisons . The majority agreed to recognise that 
military discipline was absolutely indispensible, that one could not admit 
that soldiers, non-cor.nissioned officers, or even commissioned officers 
should discuss the orders which were given them, it being admitted that thoy 















cannot In general ostlmto tho-logality of thoao ardors* ThO'Cxoul- 

pating olroumatanooa dosoribod in Article 327^ was thua in largo port 

admitted* Oonsoquontly tho oxtont of the application of punishment 

to acts of war was considerably roduood and thoro only renainod, as a 

last shrift, tho possibility of the rosort to reprisals, dangorous 

though it was for a pooplo such as ours to make uso of such a method* 

■ 

" It was on this question that tho legislator in 1944- was lod to mako 
a now departure. In amending tho logoi toxts ho hod tho ohoioo between 
threo alternatives* Ho could first oonooivo of legislation in which 
tho ciroumstanoos sot out in Artiolo 327 would always have boon 

excluded not only as a complete dofonco but also as an oxtonuating 

\\ ' 

circumstanoo or an oxcuso from tho momont ho found himsolf foood with 

an offonoo committed by a civilian or a soldior during war. This was 

tho solution which M. Huguonoy sooms to approve, in a much noro 

gonoral way it is trao, for ordors givon to of floors, and he quoted 

tho example of a colonel who roooivod from his superior ordors to mako 

( 2 ) 

his troops intorvono to support a ooup d'dtat . It is not so nruoh the 
manifest illegality of tho order roooivod as tho wry situation in 

..i 

which tho aooused is ploood which oxplains this solution. For others 
it would soom host to oxanino in detail ouch particular oaso in order 
to find whether a criminal olomont is involvod. Was ho who oommittod 
tho offonoo acting on spooifio ordors? Was ho,for oxanplo, a monbor 
of an execution squad? ^hon ono should not condemn him booauao ho 
oould do no othorj on tho othor hand was ho relying on a kind of gonoral 
order or a gonoral authorisation which statod: "You may kill"# and did 
ho porform tho killing in virtuo of an ardor of this nature? Ho has 
oonmittod a orimo for whioh ho is fully rosponsiblo. (3) 

li is this 

9 

approach which Judgo Jackson sooms to support in his report to 
President Truman, in which ho writosj 

La 1 ) Ariiolo 327 of bho Fronoh Cpdo i’dnal provide st ^o orimo or doliot 
is oonmittod when tho homioido, wounding or striking was ordorod 
by tho law or by lGgal authority." 

(2) Huguonoy, Traitd do droit plnal militairo. p#398* 

( 3 ) Normand, Socl6tfl don prisons, 16th Juno 1915s Rovuo plnitontlajro . 

1915# P.470. 


" 'Thoro oxists a provinoo In whioh obodionco to suporior ordors 
shall prevail as a dofonco; if a soldier is ploood iq an oxooution 
squad ho nust not bo made rosponsiblo for validity of the aontonoo. 

But tho quostion is vexy difforont when a porson; by reason of his 
rank or,of tho latitude of tho ordors whioh ho has received has full 
liborty of action* Suporior ordors as a moans of defenoo oould not 
apply in tho oaso of voluntary anticipation in an organisation of 
criminals or oonspirators liko tho Gostapo or the 3.3*' 

" Thoro oxists an intermediary approaoh whioh tho logislators of 

■ 

tho Ordinanoo of 19A4 have adoptod; it consists in excluding in general 
tho oommand of tho law or tho ordors of legitimate authority as a justi¬ 
fying oirounstonoo, whilo rotaining thorn as an oxtonuating factor or 

• * 

oxouso*. Tho orlminal character of tho act therefore always remains, 
but an individualisation of tho ponalty, imposod more or less severely 
according to tho oaso, pormita a modification of tho consoquonoes* It 
is by this system that tho draftsmen of tho Oodo Pdnal and tho Opdo da 
Justioe M<litairo have s motimes boon inspired* It is thus that in the 
oiroumstanoo dosoribod in Article M4 of tho Code Pdnal and Article 221 
paragraph 3 of tho Code do Jnstioo Hjijtairs * a lessoning of tho 
ponalty is providod for in the cos a of cortain porsons prosecuted for 
pillago in gangs, or destruction; for if those porsons prove that thoy 
had with them porsons who instigatod or provoked tho offonco thoy may 
(by tho first provision) or must (by tho sooond) bonofit from a 
lessoning of tho ponalty* An o xamination of theso toxts shows that the 
legislator has two ways at his disposal of so curing in this oonnootion 
an individualisation of tho ponalty; ho can in tho first place impose a 
lossoning of tho ponalty, and this is what ho has dono in Artiolo 221 
paragraph 3 of tho Oodo do Justioo Mjiitairo. but ho oan also loavo it 
to tho Judgo to apply v/horo dooirablo (a'il y a liou ) a loss sovoro 
ponalty (Artiolo 4A1 of tho Oodo Pdnal ), or oven to irposo no ponalty* 

It is tho lattor oourso whioh tho Ordinanoo of tho 28th Ootobor, 19W* 
hod adoptod*,. ... 












The rules relating to evidence and jirocedure which arc applied in 

trials by oourts of the various countries, and by the International 

Military Tribunals in Nuremberg and Tokyo, y/hen viewed as a whole are 

seen to represent an attempt to secure to the accused his right to a 

fair trial while ensuring that the obviously guilty shall not escape 

punishment because of legal technicalities. Gortain typical examples 

ore examined in the following paragraphs. 

♦ 1. Right of Accused to know the Substance of the Charge 

4 ' .. " 

Paragraph (a) of Article 16 of the Charter of tba Nuremberg 

International Military Tribunal, v.hich falls under the heading: IV-Pair 
Trial for Defendants, provides that: 

"The Indictment shall include full particulars specifying in 
detail the charges a,;ainst the Defendants. A copy of the Indictment 
and of all the documents lodged with the Indictment, translated into 
a language which he understands, shall be furnished to the Defendant 
at a reasonable time before the Trial." 

Similarly, Article 9 (&) of Scotion III - Fair Trial f jr Accused • 
of the Tokyo International Military Tribunal runs os follows: 

"(a) Indietnent . The indictment shall consist of a plain, 

concise, and adequate statement of each offence charged. Each accused 
shall be furnished, in adequate time for defence, a copy of the indict¬ 
ment, includin; ary amendment, and of th s Charter, in a language 
understood by the accused." 

The Pacific September and December Regulations and the China 
Regulations for trials by United States Military Commissions all provide 
that: "The accused 3hall bo entitled: 'a. To have in advance of 
triad a copy of the charges and specifications, so worded as clearly to 
apprise the accused or each offence charged'," 
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The equivalent provision governing trials by British Military Courts 
is Rule of Procedure 15, which states that: "15 (A). The accused, 
before he is arraigned, shall bo informed by an officer of every charge : 
on which he is to be tried*.*,the interval between his being so informed 
and his arraignment should not be leas than twenty-four hours, (B). The 
officer, at the time of so informing the accused, shall give the aocusod 
a copy of the charge-sheet, and where the accused is a soldier, should, i 
if necessary, explain the charge-sheet and charges to him, and should " 
also, if he is illiterate, read the charges to him," 

2, Right of Accused to be Present at Trial and to give 

Evidence . 

Article 16 (6) of the Charter of the Nuremberg International Military 
Tribunal provides that: 

"A Defendant shall have the right through himself or 
through his Counsel to present evidence at the Trial 
in support of his defence, and to cross-examine any 
witness oalled by the Prosecution," 

Article 9 (d) of the Charter of the International Military Tribunal 
for the For East rum as follows: 

"d. Evidence for Defence, an accused shall have 
the right, through himself or through his counsel 
(but not through both), to conduct his defenoe, 
including the right to examine any witness, subject 
to such reasonable restrictions as the Tribunal may 
deteimine," 

Rule of Procedure 40 makes the foil>wing provision relating to trials 
by British Military Courts: 

"40 (A). At the close of the evidence for the prosecution the 
acoused shall be told ty the court that he may, if he wishes, give evidence 
as a witness, but that if he gives evidence he will subject himself to 



c» 


cross-examination. 

















The proctioo la for the Judge Advocate or, if there is none, the 
Resident of the Court, to tell the accuaed that he has three alternatives: 
to give evidence on oath, to make a statement not on oath or to remain 
silent, and to explain to him his position along the lAnes set out in 
the following footnote to Rule of Procedure 40 (A): "The Judge Advocate 
or, if there is none, the president must ejqolain in simple language to the 
accuaed, especially if he is not represented by counsel or defending 
officer, that he need not give evidence on oath unless he wishes to do 
so* Hu must also be told that if he gives sworn evidence he is liable to 
bo cross-eafcamined by the prosecutor and questioned by the court and 
Judge advocate. He should also be informed that evidence upon oath will 
naturally cany more weight with the court than a mere statement not 
upon oath," 

The right of an accused to appear at his own trial and to give 
evidence if he pleases is also safeguarded, either explicitly or illicitly, 
by the regulations governing trials by United States Military Commissions* 

3* Right of Accused to have the aid of Counsol 

Article 16 (d) of the Charter of the International Military Tribunal 
provides that: 

"(d). A Defendant shall have the right to conduct his own defence 
before the Tribunal or to have the assistance of Counsel*" 
Article 9 (c) of the Charter of the International Military Tribunal 
for the Par East seems to go even further, in view of its final sentence: 
"(c). Counsel for Accused . Each accused shall have the right to 
be represented by counsel of his own selection, subject to the 
disapproval of such counsel at any time by the Tribunal, The 
accused shall filo with the General Secretary of the Tribunal the 
name of his counsel. If on accused is not represented ty counsel 
and in open court requests the appointment of counsol, the Tribunal 
shall designate counsel for him. In the absence of such request 
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the Tribunal may appoint counael for an accused if in its 
.Judgment such appointment is necessary to provide for a fair 
trial." 

i • « • t 

Regulation 7 of the Royal Warrant provides that Counsel may appear 
on behalf of the Prosecutor and accused in like manner as if the Military 
Court were a General Court Martini. The appropriate provisions of the 
Rules of Prooeduro, 1926, apply accordingly. In practice accused 
persona tried as war criminals ore defended either by advocates of their 

i- ’ \ 

own nationality or by British serving officers appointed by the Convening 
Officer, who may or may not be lawyers. 

The relevant United States provision assure a similar right to the 

V 

accused. The following provision is c >ntained in Article 5 b of the 

# 

Pacific December Regulations) 

"The accused shall be entitled: .....To be represented, prior to 
and during trial, by counael appointed by the convening authority or 
counsel of his own choice, or to conduct his own defence. 

• • 

To testify in his own behalf and have his counsel present relevant 
evidence at the trial in support of his defence, and cross-examine each 

f 

adverse witness who personally appeared before the commission." 

The corresponding wording in the China Regulations (Article 14 (b)), 
even contains a mandatory elenont: 

"The accused shall be entitlod: ....To be represented prior to 
and during trial by counsel of his own choice, or to conduct Ids own 
defence. If the oooused fails to designate his counsel, the commission 
shall appoint competent counsel to represent or advise the accused." 

4, Tlie Right of the Accused to have the Proceedings 
made Intelligible to him by Interpretation 

Most persons accused of war crimes do not speak the same language 
as the members of the court, or of most of the witnesses (particularly 
those called by the Prosecution) or of counsel. Consequently the 


J 









question of making the proceedings intelligible to the accused usually 
arises. i f 

Article 16 (c) of the Charter of the International Military Tribunals 
states that: "A preliminary examination of a Defendant and his Trial 
shall be conducted in, or translated into, a language which the Defendant 
understands'* • 

Article 9 (b) of the Charter of the International Military Tribunal 
for the Par East provides as follows: 

"b. Language. The trial and related proceedings shall be conducted 
in English and in the language of the accused. Translations of documents 
and other papers shall be provided as needed and requested," 

In Article 9» the United States European Directive lays down that: 

"The accused shall have the right to have the proceedings of the 
conmission interpreted into hi3 own language if he so desires." 

The Pacific September Regulations in Article 14 (d), provide that 
the accused shall be entitled: 

'To have the charges and specifications, the proceedings and ary 
documentary evidence translated when he is unable otherwise to understand 
the®," 

The China and Pacific Denember Regulations contain the same rule, except 
that’ the latter makes reference to "the substance of the charges and 
specifications" instead of "the charges and specification," 

An examination of the records of war crime trials indicates that this 
right of the accused has been well preserved. 

Thus, in the Belsen Trial,iimodintely before the hearing of tho 
evidence of the Prosecution witness Dr. Ada Bimko, Lieutenant Jedrzejowicz, 
Defence Counsel to the Polish accused, said that, if the witness gave 
evidence in German, h® would not require it to be translated into Polish. 

The Judge Advocate felt bound to advise the Court that in his view, 
in this particular kind of Court, the accused must hear the evidence in the 
language which they could understand. Counsel could not possibly know 
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how to orosB-examine except on instructions from the ocousod whom he 
represented and his instructions must necessarily be determined by the 
ovidenoe, The Judge Advocate advised the Court that he did not khink 
that anybody should waive the rights of a person who did not understand 
a language when serious accusations of faot were being made* The 
Defending Officers were no doubt endeavouring to shorten the proceedings 
but he thought that the suggestion would be wrong in law. 

The Court decided that the evidence must be translated into Polish 
oo that the Polish accused would understand it, except in ary case where a 
particular witness was called to make a specific aocusation against one or 
two of the German accused and there was no question of that witness raising 
any point against the Polish accused. In oases where the Polish aocused 
might be implicated by the witness, however, the evidence must be translated 
into Polish, 

Again, in the trial of Erich Killinger and four others by a British 
Military Court, Wuppertal, November 26th - December 3rd, 1945 qtnmum Mjr ». 
since they were ex-members of an interrogation centre tho accused all had 
a knowledge of English, The Court, after receiving a reassurance on the 
point from the Defence, permitted the non-translation of the oral evidence 
from English into German, while at the some time stating that a translation 
would be provided should any accused ask for it. 

Some indication of the limits beyond which the courts would not be 
prepared to go in this natter is provided, however, ty the Trial of 
Oberleutnant Gerhard Grumpelt ty a British Military Court held at Hamburg, 
Germany, on 12th and 13th February, 1946.(1) At the very outset of the 
proceedings, defending Counsel applied for the whole of the proceedings 
to be translated to the accused. Counsel stated that he would himself 
address the Court and speak during the whole trial in German, 


(1) The Scuttled U-Boats Case, see War Crime Trial Law Reports, Vol, X, 
pp. 55 - 70. 











The Judge **dvocate thereupon explained the position as follows* 

"The language of the Court is English, and it is quite unusual for 
the Court to be addressed in German. What we noremally do is to 
translate all the evidence so that the accused understands it, but it is 
quite unusual to translate everything the defending Counsel scya. H 

iifter ascertaining that Counsel had some knowledge of English, the 
Judge Advocate requested that Counsel should do his best to address the 
Court in English, and so far as the evidence was concerned, that would be 
translated to the accused. The defending Counsel's reply was as follows* 
"I must insist upon it that all the most important ports which will 
be decisive for the judges to judge Gerhard Grumpelt must be in the 
German language, and I uust insist that the Geman language should be 
acknowledged here as having the same rights as the English language. 

I am quite satisfied that things which are not important need not be 
translated ao that the proceedings should not be unduly interrupted, 
but ivy opaning and closing speech, which are decisive, ! shall give in 
German." 

After the Court had conferred, the Judge ^dvjcate xjrovisionally 
ruled that al1 the evidence would be translated, but that the Prosecutor's 
opening address should not be translated in iho ordinary way. Counsel 
stated that this was agreeable to him and added that he understood enough 
English to follow the Prosecutor, but not enought to deal -with the 
witnesses when in the witness box or in his addresses to the Court. In 
fact, the defending Counsel's short opening address was node in German 
and translated at once,and the German text inal address, -written by 
himself, was attached to the proceedings. 

The interests of the accused in this case were fully safeguarded by 
the fact that two, and later .m, during the evidence for the defence, a 
further three, officers and soldiers were detailed to act as interpreters. 









It ie to be noted that the rules of procedure as specified in the 


Royal Warrant do not contain any express provial ;n either as to the 
language of the Military Courts trying war crimes cases, or as to the 
rights of the accused and duties of the defending Counsel as to the 
language in which they should address the court* 

The rules of procedure followed in war crimes trials by British 
Military Courts are with certain exceptions those followed in English 
civil courts* It seems beyond doubt that an English Court would have 
a right to insist on Counsel addressing it in English* The English law 
on the rights of a non-English spooking accused is at present contained 
in an obiter dictum of Lord Reading, C.J., in R^_ v, Lee Kun (1916) 1 K.B, 

337, to the following effect: When a foreigner who is ignorant of the 
English language is on trial on an indictment for a criminal )ffence, and 
is not defended by Counsel, the evidence given at the tried must be translated 
to him, and compliance with this rule cannot be waived by prisoner. If 
he is defended by Counsel, the evidence must be translated to him unless 
he or his Counsel express a wish to dispense with the translation and the 
judge thinks fit to permit the omission, but the judge should not permit 
, it unless he is of opeinion that the accused substantially understands the 
nature of the evidence which is going to be given against him. 

The action of the Court in the Grumpelt trial could in ar iy case be 
fully explained ty reference to two relevant provisions. Regulation 13 
of the Rpyal Warrant states that "In any case not provided for in these 
Regulations such course will be adopted as appears best calculated to do 
justice," The same is provided by Rule 132 of the Rules of Procedure made 
under the authority of the Arr^y Act, 

5, Rules Regarding Appeal and Confir.viatijn 

An acouaed may bo further preserved from ai\y kind of summary treatment 
by provisions relating to apjjoal and confirnnti jn. 
















* 

While Article 26 of the Charter of the International Military 
Tribunal statea that* "The judgment of the Tribunal aa to the guilt or the 
innocence of any Defendant shall give the reasons on which it is based, and 
shall be final and not subject to review," Article 29 provides for 
possible intervention by a higher agency in the determination of sentence i 
"In case of guilt, sentences 3hall be carried out in accordance with 
the orders of the Cmtrol Council for Gernary, which nay at any time 
reduce or otherwise alter the sentences, but nay not increase the severity 
thereof,.,." 

While the question of appeal is not specifically mentioned in the 
Article, various of those sentenced at Nuremberg did in fact appeal to 
the Control Council for Germany, though without success. 

Similarly Article 17 of the Charter of the International Military 
Tribunal for the Par East contains t»e following paasago: 

"Judgment and Review . ^ho judgment will be announced in open court 
and will give the reasons on which it i3 based. The record of the trial 
will be transmitted directly to the Supreme Commander for the Allied 
Powers for his action. Sentence will be carried out in accordance with the 
Order of the Supreme Conmander for the Allied Powers, who may at any time 
reduce or otherwise alter the sentence, except to inoroase its severity." 

f 

No right of appeal in the ordinary sense of that word exists against 
the decision of a British Military Court. The accused may, however, within 
48 hours of the termination of proceedings in Court, give notice of his 
intention to submit a petition to the Confirming Officer against the finding 
or the sentence or both, and the petition must be submitted within 14 days. 
If it is against the finding it must be referred by the Confirming Officer 

to the Judge advocate General or to his deputy,(^) 

► 

Confirmati m by higher military authority is in any case necessary. 

The finding and ary sentence which the Court hod jurisdiction to pass, if 
confirmed, arc valid, notwithstanding ary deviation from the Regulations or 


(1) Regulation 10 of the Royal Warrant, 











the Rules of Procedure or ary defect or objection, technical or other* 

An exception exists only in the case where "it appears that a substantial 

miscarriage of justice has actually occurred, "(•*■) 

* * 

Similarly, the sentence of a United States Military Commission nuat 
not be carried into execution until it has been approved 1 yy the appointing 
authority. Death sentences oust, in addition, be confirmed also by the 
Theatre Commander, The approving and c jnfirming authorities have before 
them, in acting, a review and recom. endati on by the appropriate Judge 
Advocate, Thus, while no "appeal" as that tern is used in judicial 
proceedings is provided f or, every record of trial is scrutinised os to 

i ' • 

the facts and points of law, and the Corxianding General has trained legal 
advice as to the right course to take. 

A person convicted by a United States Military Government Court has 
the right to petition for review of the finding or sentence. The petition 
must bo filed with the C->urt within 10 days of conviction. 

No sentence of a Military Government Court shall be carried into 

execution until the case record has been examined by an Arny Military 

» 

District Judge Advocate and the sentence approved by the officer appointing 
the Court or by the Officer Commanding for the tine being. No sentence 
of death 3hall be carried into execution until confirmed by higher authority* 
The reviewing authority may, upon review, inter Alia-: 
confirm or set aside any finding, 

substitute the finding of guilty by on amended charge, 
confirm, suspend, reduce, commute or modify any sentence 
or order, or 

increase ary sentence, where a petition for review which 
is considered frivolous has been filed and the evidence 
in the case warrants such increase. 

The reviewing authority racy at ary tine remit or suspend ary 

sentence or part thereof. 

The proceedings shall not be invalidated nor ary findihgs or sentences 
disapproved for any error or omission, technical or otherwise, occurring at 
ary such proceedings, unless in the opinion of the reviewing authority it 

(1) Regulation 11 of the Royal Warrant, 










shall appear that the error or emission has resulted in injustice to the 
accused. 

A war criminal sentenced by a Norwegian Lagmannsrott has tho right to 
appeal to the Supreme Court of Norway on points of Law c* on the question 
of the severity of sencence, but not on the facts. 

Stench Law makes provisions regarding appeals from French Military 
Tribunals of which persons condemned by the Permanent Military Tribunals 
can avail themselves. 

In tine of war, according to the provisions of a Decree of 3rd 
November, 1939, Permanent Military Appeal Tribunals ore to be set up, 
their number, seat and jurisdiction being fixed by decree. They are to 
deal only with cases involving persons oonvicted by Military Tribunals. 
Article 135 of the Code de Justice t.ilitaire states that such persons shall 
have twenty-four hours during which they nay appeal to such a court# This 
period begins to run at the end of the day on which the judgioont of the 
Military Tribunal is read. 

This appeal to a Permanent Military Appeal Tribunal is the only 
one possible in war time against a decision of a Permanent Military 
Trie inal. The former, in accordance with Article 133 of the Code de 
Justice Militairo is not concerned with reviewing the whole trial conducted 
by the inferior tribunal, but only with finding whether tho judgment 
delivered thereby constituted a correct application of the law.(^) 

Article 134 states that: "Military Appeal Tribunals can annul 
decisions only in the following coses: . 

(1) when the Military Tribunal has not been composed in accordance 
with the provisions of the Code, 

(2) when the rules of competence have been violated, 

(1) The Permanent Military Appeal Tribunal does not, therefore, enquire 

into mere questions of fact. 










(3) when the penalty laid down by the law has not been applied to 
the note deolared to be provod by the Uilitary Tribunal or 
vhen a penalty has been pronounced which goes beyond the cases 
stated by the law, 

(4) when there lias been a violation or omission of the formalities 
laid down by law as a condition of validity, and 

(5) when the Military Tribunal has omitted to deoide upon a request 
of tho accused, or an application of the Public prosecutor, 
which aims at making use of a power or a right accorded by the 

, law," 

A'*.-or ding to the provisions of the Decree of 3rd November, 1939: 

"In all cases where a Military Appear Tribunal haa been established, persons 
sentenced by Military Tribunals cannot appeal to the Court of Appeal 
(Cour de Cassation) against the decisions of Military Tribunals and of 
Military appeal Tribunals." 

In peace-time, in accordance with Article 100 of the Code de justice 
Militalre . jud&aents delivered by Military Tribunals can only be challenged 
by way of an appeal to the Court of Appeal, for the reasons and under the 
conditions set out by Article 407 ot seq of the C ode d’Inatruction Criminelle^ 
A convicted person has three whole days, after that on which Ms sentence 
has been notified to him, in vhich to inform the Clerk of the Court-of 
his dAsire to appeal, 

6, The Stress placed on Expeditious Procedure 

The care shown in ensuring to the accused his essential rights during 
trial is balanced by an attempt at ensuring that there shall be no un¬ 
necessary delays arising out of purely technical disputes. 

Article 12 of the Charter of the International Military Tribunal 


for the Par Eaet makes the following provisions in its paragraphs a - o 
(which are substantially the sane as those made in Article 16 of the 
Charter of the Nuremberg International Military Tribunal)} 
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" Conduot of Trial . The Tribunal shall: 

a ( Confine the trial strictly to an expeditious hearing of the 
issue8 raised by the chargos. 

b. Take strict measures to prevent ajy action which would cause 
any unreasonable delay and rule out irrelevant issues and statements of 
any kind whatsoever. 

o. Provide for the maintenance of order at tho trial and deal 

sunmarlly with any contumacy, imposing appropriate punishment, including 

> 

exclusion of any accused or his counsel from some or all further proceedings, 
but without prejudice to the determination of the charges," 

Similar provisions were laid down by tho Pacific September and 
December and by the China Regulations, 

The learest examples of the attempt to avoid misoarriage of justice 
through unnecessary legal technicality are provided hy the rules of 
evidence applied in war crime trials, to which attenti;n is now turned, 

7, Rules of Evidonco in General 

In general the rules of evidence applied in Y.’ar Crime trials are 
less technical than those governing the proceedings of courts conducting 
trials in accordance with the ordinary criminal law. This is not to say 
that any unfairness is done to the accused; tho aim has been to ensure 
that no guilty person will escape punislir.ient by exploiting technical rules. 
Tho circumstances in which war crime trials are often held make it 
necessary to dispense with certain such rules, libr instance many eye 

' \ i • 

witnesses whoso evidence was needed in trials in Europe had in the meantime 
returned to their homes oxrerseas and boon demobilized. To transport then 
to the scene of trial would not have been practical, and it was for that 
reason that afiilavit evidence was permitted and so widely used. In tile 
Bclsen trial, the Pr>secutor pointed out that although tho trial was hold 
under British law, the Regulations had made certain alterations in the 
laws of evidence for the* obvious reason that otherwise many people would 
be bound to escape justice because of movements of witnesses« A number 
of affidavits had been taken from ex-prironorc from Bclson, out uiany of 
the uep >nents had sinco disappeare 1. Therefore the Prosecution wouI-a 
call all the witnesses available and would then put the affidavits before 











the Court and ask for the evidenco contained therein to be accepted. 


Artiole 13 (Evidence) of the Charter of the Military Tribunal for 
the For East provides as follows: 

"a. Admissibility . The Tribunal shall not bo bound by technical 

4 

rules of evidence. It shall adopt and apply to the greatest possible 
extent expeditious and non-technical procedure, and shall admit ary evidence 
which it deems to have probative value. All purported admissions or 
statements of the accused are admissible.*' 

The President's order of 2nd July 1942, appointing a Military Commission 
for the trial of the alleged saboteur! ^included the provision that "Suoh 
evidonce shall be admitted as would, in the opinion of the President of the 
Commission, have probative value to a reasonable nan." The provisions laid 
down in overseas theatres were clearly influenced by this drafting. 

The Mediterranean Regulations (Regulation 10) provide expressly that 
the technical rules of evidence shall not be applied but any evidence shall be 
admitted which, in the opinion of the president of the Commission, has any 
probative value to a reasonable man. Similar provisions are c ontained in 
paragraph 3 of the European Directive, in Regulation 16 of the Pacifio 
September Regulations, in Regulati n 5(d) of the SCAP Rules and in 
Regulation 16 of the China Regulations. 

In the Mediterranean Regulations it is added that without limiting the 
scope of this rule the following in particular will apply: 

"(a) If ary witness is dead or is unable to attend or to give 
evidence or is, in the opinion of the president of the 
commission, unable to attend without undue delay, the 
commission may receive sccjndary evidence of statements 
made by or attributed to such witness. 

"(b) Ary document purporting to have been signed or issued 
officially by ary member of ary allied or eneny force 
or by ary official or agency of ary allied, neutral 
or eneny government shall be admissible as evidence 
without proof of the issue or signature thereof. 


(1) With the exception of the on mission of tire final sentence. Article 19 
of the Charter of the International Military Tribunal of Nuremberg 
has the same wording. 

(2) The Case Ex Parte Quirln , }17 U.S.l (1942), 








"(o) Any report by cuy person when it appears to the president 
of the oomnissi ;n that the pers jn in making the report was 
. acting within the scope of his duty nay be admitted in 
evidence, 

"(d) Any deposition or record of aiy military tribunal may be 
admitted in evidence. 

"(e) Any diary, letter or other docuncnt may be received in 
evidence as to the facts therein stated. 

"(f) If ary original document cannot be produced, or, irt the 
opinion of the president of the commission, cannot be 
produced without undue deity, a copy or translated copy of 
auoh document or other secondary evidence of it 3 contents 
may be received in evidence. A translation of aty 
document will be presumed to bo a correct translation 
until the contrary is shown. 

"(g) Photographs, printed and ni..ieographed matter, and true 
copies of papers are admissible without proof, 

T - • x j k) 1 . 

"(h) Confessions are admissible without proof of circumstances 
or that they were voluntarily made. The circumstances 
surrounding the taking of a confessing may be shown by the 
accused and such showing may be considered in respect of 
the weight to be accorded it, but not in respoot of its 
admissibility," 

Similar but not identical provisions are contained in other United Stator 
instruments. Hn^SCAP Rules, for instance, it is also provided 
(Regulation 5v^) (2)) that the Co. mission shall toko judicial notice of 
facts of common kno ledge, official government documents of any nation 
and the proceedings, records and findings of Military or other Agencies of 
any of the United Nations, a provision which corresponds to .ort. 21 of 
the Charter of the International Military Tribunal, annexed to the Pour- 
Power Agreement of 8th August 1945. 

The Royal Warrant provides that, except in so far as therein 
otherwise provided, the Rules of Procedure applicable in a Field 
General Court Martial of the British An.y shall be applied so for as 
applicable to the Military Courts for the trial of war criminals. 

In so far as rules of evidence are concerned exceptional provisions 
are made by jjaragraph 8 (i) and 8 (ii) of the Royal Warrant. Of 
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these, the former runs as follows: 

"8 (i) At ary hearing before a Military Court aonvened under 
these Regulations the Court may take into consideration any oral state* 

mcnt or ary document appearing on the face of it to be authentic, 

, • 

provided the statement or document appears to the Court to be of 
assistance in proving or disproving the oharge, notwithstanding that 
such statement or document would not be admissible as evidence in 
proceedings before a Field General Court Martial, and without prejudice 

to the generality of tire foregoing in particular!- 

• 1 . 

(a) If ary witness is dead or is unable to attend or to give 
evidence or is, in the opinion of the Court, unable so 
to attend without undue delay, the Court nay receive 
secondary evidence of statements node ty or attributable 
to such witness; 

• * 

(b) ary document purporting to have been signed or issued 
officially by ary member of ary Allied or eneey force 
or by ary offioiol or agency of ary Allied, neutral or 
eneqy government, shall be admissible as evidence with¬ 
out proof of the issue or signature thereof; 

(o) the Court may receive as evidence of the facts therein 
stated ary report of the "Comite International de la 
Croix Rouge” or by any representative thereof, by ary 
member of the medical profession or of ary nodical 
service, by ary parson acting as a "nan of confidence" 

(horjno do confianco), or ty ary other person whom the 
Court may consider was acting in the course of his duty 
whon making the report; 

\d) the Court may receive as evidence of the facts therein 
stated ary depositions or ary record of ary military 
Court of Inquiry or (ary Summary) of ary examination 
made ty ary officer detailed for the purpose by ary 
military authority; 

(e) the Court nay receive as evidence of the facts therein 
stated ary diary, letter or other document appearing to 
contain information relating to the oharge; 

(f) if ary original document cannot be produced or, in the 
opinion of the Court, cannot be producod without undue 
delay, a copy of such document or other secondary evidence 
of its contents r.uy be received in evidence; 

It shall be the duty of the Court to judge of the weight to be 
attached to ory evidence given in pursuance of this Regulation which 
would not otherwise bo admissible." 












A study of the application of those rules shows that the practice 
of the Courts has boen to interpret then widoly, so as to render admissible 


a considerable range of evidence and to allow ‘the Court then to decide 
what weight to place on each itan 
8. The Admissibility of Affidavits 

Much reliance as ovioonce has been placed during war crime trials on 
affidavits, that is to say on written sworn and signed statements by a 
witness* Defence Counsel havo more than once protested against such 
evidence, nainly on the ground that, unlike a witness in the box, an 
affidavit cannot be cross-examined, but there con bo no doubt as to their 
admissibility at least in proooedings before such courts as operate under 
the rules quoted under the last heading. 

In this connection certain arguments which aroso during the Belaon 
Trial arc worth quoting, since the wey in which they wore decided strongly 
influenced the British practice in subsequent trials. 

In his Opening Speech, the Prosecutor pointed out that although 
the trial wa3 hold under British lav/, the Regulations had made certain 
alterations in the laws of evidence for the obvious reason that otherwise 
many people would bo bound to escape justice because of movements of 
witnesses* A number of affidavits had been takon from ox-prisonera 
from Belsen, but many of the deponents had since disappeared. Therefore 
the Rrosecution would call all the witnesses available end would then 
put the affidavits before the Court and ask for the evidoncc o jntainod 
therein to be accepted. 

On October 3rd, the Judge Advocate asked the Proscout <r what he 
relied on in putting in the affidavits. The Prsecutor replied that 
he relied on Regulation 8 (i). 

The Judge Advocate asked whether Regulation 8 (i) (a) was not 
intended to bo read, at any rate so far as on affidavit was concerned, 
to the effect that the Court hod first to bo satisfied that the witness 







* 
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i»b dead, or was unable to attend or to give evidence or was, in the 
opinion of the Court, unable to attend without undue delay. 

The frosecutor replied that the general introductory provision 
of Regulation 8 (i) na.le paragraph (a) acadenic by stating that 
Regulation 8 (i)(a) was "without prejudice to the generality of the 
foregoing". To the question whether the Prosecutor took the view 
that, even if there was a witness in the flesh who could be obtained, 
the Prosecutor would still be inclined to roly on the affidavits, the 
Prosecutor replied that technically he should take that view. It 
would, of course, be a matter for the Court to decide whether they 
considered that the statement or document appeared to be of assistance*. 

The Judge Advocate advised the Court that the regulation was 
so wide that the ft*osecution's view of it was a correct one. 

Captain Phillips then objected to the use of affidavit evidence, 
which would generally not be admissible before a Court, It was, he 
said, only admissible, if at all, as a result of Regulation 8 (i), and 

4 

that Regulation, in his submission, was merely permissive. It said 
that the Court might take into c.nsidoration certain types of evidence. 
The objection of the Defence was that this was not a case in which the 
Court should receive such evidence. The Defence did not say that the 

Court Could not do so, but they said that the Court had a discretion 

. • 

and that it should exercise its discretion here in favour of the Defence 
by refusing to accept the evidence. The whole of the evidence contained 
in these affidavits was, in the submission of the Defence, completely 
unreliable, thoroughly slipshod and incompetent, 

9 

The Judge Advocate said that it wr.3 entirely a natter for the 
Court's discretion whether they accepted this evidence or not. It 
was for the Court to consider what weight should be attached to any 
affidavit. In his view, all those exhibits would be admissible in 
evidence, but what wcb left for the Court to decide was how much weight 
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they would attach to any particular document, having hoard the whole 
of the circumstances and having considered it in the light of other 
evidence. 

The Court decided that they would receive in evidence the 
affidavits tendered by the Prosecution, They added, however, that 
when they cane to decido what weight should be attached to ary 
particular affidavit, they would bear in mind any observation nhich 
the Defence night address to then. 

On 19th September, 1945, the affidavit of Colonel Johnston was 
pot In by the Prosecutor, One of the Defending Officers objected to 
three paragraphs of the affidavit on the ground that they contained 
nerely conaent on points which it was the Court's duty to decido# A 
difficulty arose from the fact that the Court oust know what was in a 

1 1 * 

paragraph in order to decide whether to admit it or not. The Prosecutor 
pointed out that thi3 m 3 inevitably so in a systen of Courts Martial, 

under which the Court was judge both of law find of fact. The Court 

oust, in fact read themselves, or have road to then, the paragraphs in 
order that they might consider the legal point; then they must do the 
impossible and say "we refuse to allow this to bo put before us and 
in our capaoity of judges of fact, we will ignore them, although in 
our capacity of judges of law we oust consider thon first". 

One of the paragraphs objected to was left out on the advice of the 
Judge Advooate, who remarked that the deponent was going rather outside his 
province, Ae to the two remaining paragraphs, the Court decided that thagt 

should not be entered the words "In short such orders and the carrying out 

of such orders was mass murder" and a reference to "accomplices in mas 

^ t 

murder"• 

During the hearing of the evidence for the defence, the question 
aroso whether, at that stage of the trial, affidavits node by witnesses 
who had been heard by the Court in person could be put in, in order to 
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show the unreliability not 1 of the witnesses involved but of the 
affidavits aa a whole, all of theta having been produced by the sane 
War Crimes Investigation Unit. 

The Defence argued that it was essential, in the present case, 
where the evidence for the Prosecution was largely documentary, for 
the Defence to be able to challenge the whole system whereby that 
documentary evidence was produced by pointing out discrepancies 
between what witnesses had said in Court and what they had said in 
written statements not yet entered as evidence. 

This was opposed by the Prosecution on the ground that the ^ . . 
examination and the cross-examination of the respective witnesses 
was the proper time to point out discrepancies between the affidavits 
and the oral evidence of witnesses and that if the defending officers 
had missed tWL» opportunity, they could not submit the affidavit at 
a time when the witnesses had no opportunity of explaining the alleged 
discrepancy in the course of their cross-examination. 

The Court ruled that, if there were any witnesses who gave evidence 
in Court personally and wer** cross-examined- in regard to affidavits that 
they had made, and if those affidavits were not put in as evidence, the 
Court would allow any Defending Officer to put in such affidavits during 
the course of his defence, for the purpose of establishing the manner 
in which these affidavits had been taken. 

On the other hand the Court felt that, in the case of witnesses 
who gave evidence in person and were not cross-examined in regard to 
their affidavits, the Court should not admit such aifidavits, because 
they would carry no weight with them unless accompanied by a cross- 
examination of the witnesses so that the Court could appreciate exactly 
what their evidence would be in regard to the taking of the affidavits. 

During the trial of Ei*ich Killingcr and four others by & British 
Military Court, Wuppertal, November 26th - December 3rd, 1945* beltora 


o 

C. 

c. 























•77- 


the entering of the affidavit evidence for the R'oaccution, the Defence 
•applied for one deponent to be produced in person* The Defence had been 
given to understand that the British Officer in question would be -available 
for questioning. The Court decided, after hearing argument, that the 
deponent could not be produced "without undue delay" (in the wording of 

\ 4 

.Regulation 8 (i) (a)), and the president of the Court added the significant 
statement that "we realise that this affidavit business does not cony 
the weight t£ the man hiraself here, as evidence, and when it is read we 
will hear what objections you have got to anything that tha affidavit says, 

♦ and we will give that, as a Court, due weight". The President's words 
may fairly be taken as a reference to the fact that if evidence is given 
by means of an affidavit the person providing the evidence is not present 
in Court to be exanLned, cross-examined and re-exanined. 

Nevertheless, in his sunning up, the Judge Advocate in the trial of 
Karl Adam Golkcl and thirteen others, by a British Military Court, Wuppertal 
Genaai>y, 15th - ‘21st May, 1946, stressed that: "There is no rule that 
evidence given in the witness box mat be given more weight than evidence, 

• statements, token on oath outside the court. As I said earlier, tako 
•into aocount all the circumstances.A discussion of the relative 

♦ value as evidence of pre-trial statements produced in Court in docuncntary 

( form and of oral testiraoxy delivered in the witness box had arised fron the 

• 4 fact that four of the accused withdrew in Court wholly or in large part 

the evidence which they had given in pre-trial statements against five 
Other accused. Emay fairly be said that five accused, Pahl, Pilz, 

Limb, rg, Thilker and Bott, wore found not guilty as a direct result of 
this fact. There were also less sensational but similar recantations 
of evidence relating to others amjng the accused. 

9. The Admissibility of Pre-Trial Stateiaenta by one 

Accused against Another 

In the Special Order appointing the Commission which conducted the 
trial of Albert Bury onl "ilhcln Hafncr^/United States Military Commission, 







•I 



•itting at Freising, Germniy, 15th JUly, 1945, powur was granted to it to Date 


such rules for the conduct of the proceedings, consistent with the powers 

of a Military Commission, as were doemed necessary for a full and fair 

trial. The Conxaission announced at the outset that its proceedings 

were to "be governed generally by the rules of prjeedure and evidence 

as laid down in the Manual for Courts-Martial with the following changes. 

Statements made by the accused in the course of investigations which 

appear to be regularly and properly authenticated will be admitted in 

evidence, subject to such attack as the accused nay desire to make. 

The statements made by the accused that are admitted in evidence will be 

received generally against all of the accused subject to such rebuttal as 

the accused or any of .them may elect to make..." 

During the Belsen Trial, on the 5th October, objection was raised by 
• / 

Major Cranfield, one of the Defence Counsel, to the admission of an 

affidavit made ty the accused Kopper. It was submitted that the affidavit m 

•* • — '* . \ * * ' •* .... , 

objectionable as evidence against any of the other accused. 

Major Cranfield pointed out that while this affidavit was admissible 
under Regulation 8 of the Royal Warrant, that provision was merely permissive 
He called on the C^urt t.r> reject the ovidence aa being completely worthless. 

k 1 « 

The Prosecution's own witnesses had colled Koppor an informer and one who 
lied. In support of his argument he quoted a passage from page 94 of the 
British Mawal of Military Law governing the procedure followed in Courts 
Martial: "If the Rrosecution find it necessary to call one suspected 
participator in a crime as a witness against the others the proper course la 
nofc^arraign him or, if he has been so arraigned, to offer no evidence and 
to take a verdict of acquittal.'* The reason was clear. f’he spectacle of 
one criminal turning on his fellow criminals to save his own skin was not 
one which woo attractive to British justice. 

The Prosecutor submits d tliat the meaning of the Regulation W 0 * that 
the Court could admit evidence that would not otherwise be admitted, but 
that if they found that they might accept it then they must accept it. 
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subject to such weight as they night attach to it afterwords* The 
Court had not a discretion to sayj '•all this evidence is legal and wo 
will accept this part and roject that part". The oasc cane within a 
spcoific category nentioned under Regulation 8 (i). Any deposition, 
any summary, or any examination node by any officer dotailod for ths 
purposo by ary military authority was included, and the Court had hoard 
that Major Champion and Major Smallwood, (two officers wiio had appearod 
as witnesses), were in fact Both dotailod. Regulation 8 (ii) rendered 
it pemissible to enter evidence by ?ne accused against another* 

Replying, major Cranfield said that in his view the object of 
Regulation 8 (i) was to introduce into the law of procedure governing 
the Court the proposition that if one of the accused were proved a member 
of a unit, then evidence against another member of that unit would bo 
evidence against the occusqd, merely because he was a member of the unit* 
Regulation 8 (ii) did not render the affidavit admissible, 

After quoting Regulation 8 (i) the JUdge Advocate said that he saw 

* tr -.Wt VVl' 

no reason in law why the Court should reject this affidavit. They would 

» , 

have to read the document and then say whether they wore satisfied that it 
appearod to be an authentic document on the face of it, Wiey must then 
say whether it was a document which would help in proving- or disproving 
the charges* 

The Court decided that the document would be admitted, while 
reserving the right to judge what weight to place on it. 

w 

One view of the attitude which a court might possibly be expected to 
take towards such evidence, v^iether in affidavit form or from a "live" 
witness, is provided, however, by the Judge advocate in the trial of 
Werner Rohde and eight others by a British Military Court at Wuppertal, 
Germany, on 20th May - 1st June, 1046, who in his summing up, pointed out 
that a great deal of the evidence in the case was provided by accomplices 
"that is, persons who are also charged, or obviously could be charged, with 
having token pert in the 3 ame offence," Ho warned the Court "that the 
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evidence of on accomplice uist bo regarded always with the greatest 
auapioion, Evexy accomplice is giving evidence which is of a tainted 
nature. He may have many reasons for not telling the truth hinaelf. 

Ho any be trying to exculpate hinself and throw the blame on somebody 
else, and there may be a hundred and one reoaorawhy he should not be 
telling the truth.... This does not mean that you oannot believe hin or 
you cannot accept the evidence of on accomplice, but it means that before 
you do so you must first caution yourselves on thoso lines. If, having 
done so and in spite of having so warned yourselves, you believe that what 

• e 

he is saying is true, you are perfectly free to act upon his evidence." 

He addedi "When you are looking for corroborati m of on accomplices's 
evidence oneaccomplice cannot corroborate another." 

In making these remarks the Judge advocate was applying to the oase 
the practioe followed in English Criminal Law, according to which, "where 
a witness was himself an Accomplice in the very crime to which an indictment 
relates, it is the duty of the judge to caution the jury strongly as to the 
invariable danger of convicting upon Buch evidence without corroboration. 
Moreover this corroboration must confirm not merely a material particular 
of the witness's story, but some particular which connects the prisoner 
himself with it.,... Corroboration by another accomplice, or even by 

several accomplices, docs not suffice.But these common-law rules as to 

the necessity of corroborating accomplices amount only to a caution and 
not to a corjaand." (1) 

10« The Admissibility of Hearsay Evidence 

Further examples of the more drastic rulea of evidence permissible 


o 







before courts trying war criminals are found in the frequency with which 
"hearsay" evidence is admitted. For instance, in English Civil Courts, 
subject to exceptions, a statement, whether oral or written, made by a 
person who is not called as a witness is not admissible to provo the truth 


(1) Kenny, Outlines of Criminal Law , 15th Edition, pp. h39 - 6l, 
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of ary matter c?ntained in that statement (see Harris and Wilshert>*s 
Criminal Law , Seventeenth Edition, p» 482)', Such evidence is rendered 
permissible by Regulation 8 (i)' of the Royal Warrant provided it satisfied 
the conditions laid down therein*^) In the Belsen Trial much hearsay 
evidence was admitted, including some contained in the offivaditu 
entered, 

11♦ Acousod not Entitled to the lights of a Prisoner 

, I 

of War as Regards Trial 

In the trial of General Ant >n Dostler, Co .mander of the 75 th German 
Arqy Corps Ly a United States Military Co.mission in Rone, 8th - 12th 
October, 1945, and in the Trial of General Yanoshita by a United States 
Military Tribunal at Manila, Philippine Islands, Ootober 29th - November 
7th, 194-5* the Defence unsuccessfully claimed on behalf of the accused and 
in > >nnection with their trial the benefits of the 1929 Geneva Prisoners 
of War Convention, The reply of the Prosecutor in the fomer trial was 
that the provisions of the Geneva Convention with regard to the trial of 
prisoners of war, which the Defence had put forward, pertained to offences 
committed by a prisoner of war in captivity, and did not pertain to offences 
coixiitted against the Law of Nations prior to his becoming a prisoner of 
war. 

If the argument of the Defence regarding the interpretation of the 
Genova Convention were correct, it would have far-reaching o .nsequences with 
regard to the trial of such war criiainals as had boen members of the armed 
foroos of the energy and had therefore, on being capturod, acquired the 

• 4 • * 

status of pris .ners of war. War Criminals would be protected by Article 6^ 
of the Geneva Convention which provides that: "A sentence shall only 

be pronounced on a prisoner of war by the some tribunals and in accordance 
with the some procoaure as in the case of persona belonging to the armed 
force i of the detaining Power." This Article would guarantee them, within 



(1) See p.72 
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the United States Jurisdiction, the statutory safeguards of the Articles 
of War and the protection of the "due process of law" clause of the 

Fifth Amendment, and in other Jurisdictions all the procedural rights 

. ; * . 

granted by the law of the capturing State to its own soldiers. Further¬ 
more the interpretation of the Defence would make the provisions of 
Articles 60 - 66 of the Geneva Convention applicable. It would therefore, 
be necessary for the authorities instituting the proceedings to notify 
the representative of the protecting Power (Art, 60), the representative 
of the protecting Power would have the right to attend the hearing of the 
case (Art, 62, para. 3), the alleged war criminal would hate the right of 
appeal against any sentence against him in the same manner as persons 
belonging to the armed fortes of the detaining Power (Art. 64 ), sentences 
pronounced against prisoners of war would have to be oonmunicated immediately 
to the protecting Power (Art. 63 ) and, if sentence of death were passed on 
a prisoner of war, a communication setting forth in detail the nature and the 
circumstances of the offence would have to be addressed to the representative 
of the protecting Power for transmission to the Power in whose armed forces 
the prisoner served (Art. 66, para. 1); and it would, finally, be forbidden 
to carry out the sentence before the expiration of a period of at least three 
months from the date of the receipt of this communication by the protecting 
Power (Art. 66, para. 2). 

The Military Commission in the Dostler trial deoided that the provisions 
of Art. 63 of the Geneva Convention were not applicable to the case. As 

A k ' 

is customary, the reasons of the Military Commission were not given. 

The decision of the Military Coiirdsaion on this point is in accordance 
with the decision of the majority of the Supreme Court of the United States 
in the case of the Japanese General Yomashita (delivered on 4th February, 
1946). The Supreme Court, per S+ one, C.J., held that Art. 63 (and Art. 60 ) 
of the Geneva Convention have reference jnly to offenceB committed by a 
prisoner of war while a prisoner of war and not to violations of the law of 


O 

q 


u 





















-83 





war comntttod while a combatant. ThiB conclusion of the majority of the 

Supreme Court is based upon the setting in which those articles are placed 

• 

in the Geneva Convention. art. 63 of the Convention appears in Part 3 
• • 

("Judicial Suits") of. Chapter 3# entitled "Ponalties applicable to Prisoners 

» * * • 

of War." ThiB forms part of Section V, "Prisoners' Relations with tho 

a • , 

Authorities," one of the sections of title III, "Captivity," All taken 
together relate ynly to the conduct and control of prisoners of war while in 
captivity; Chapter 3 is a comprehensive description of- the substantive 

1 

L < ' ' * 

offences whioh prisoners of war may coiTiait during their imprisonment, of 
the penalties which may be imposed on account of such offences, and of the 
procedure by which guilt may be adjudged and sentence pronounced. The 
majority of the Suprene Court therefore thought it clear that Part 3» and 

r 

Art. 63 which it includes, apply only to judicial proceedings directed 
against a prisoner of war for offences corxdtted while a prisoner of war. 

Mr. Justice Rutledge, in his minority opinion, in which Mr, Justice 

• ‘ *"*. * 

* , • | 

Murphy joined, held that tile context in which Arts. 60 and 63 are placed 

... * 4 

did not give ary support to the argument of the majority of the Court. 
Neither Art. 60 nor Art, 63 c^nta ned, in the opinion of the minority, such 
a restriction of meaning as the majority read into then. In the absence of 

4 

ary such limitation, it would seen that they were 'intended to c over all 

judicial proceedings, whether instituted for crimes allegedly comaitted 

before the capture or later. In Mr. Justice Rutledge's opinion, policy 

supported this view. For such a construction was required for. the security 

of United States soldiers, taken prisoner, as much as for that of prisoner:; 

taken by the United States. And the opposite view/ wrould leave prisoners of 

war open to any form of trial and punishment, for offences against the law 

of war, which their captors might wish to U3e, while safeguarding them, to 

the extent of the treaty limitations, in cases of disciplinary offences. 

This, in mar^y instances, the minority contended, would be to make the treaty 
« 

strain at a gnat and swallow a camel. 








-flip. 

The view that an allogod war criminal is not entitled to the 
status of a prisoner of war was, however, token also by the Fronoh 
Oour de Cassation in the appoal of ftobort Wagner, Bx-4auloitor of 
Alsace, and others against the sontonoos of doath passod on them by the 
Permanent Unitary Tribunal at Strasbourg on 3rd May 1946. The 
attitude of the Court on the quost ion here undor disouesion arose out 
of one of the loss important arguments put forward by tho appollants, 
a plea put forward by Wagnor, Rohn and Sohuppol, and basod upon tho 
allogod violation of Ari,156 of tho Code do Juatlco iijlltalro«olft*wring 


that tho Military Tribunal was irrogularly oomposod booauso Wagnor had 
tho rank of a Goneral oonnonding on Army Corps and tho Tribunal oould 
not, therefore, proporly bo proaidod over by a Colono1. 

Tho Judgnont of tho Court of Appoal pointod out that, aocording to 
Art.3 of the Ordinance of 28th August 1944, "For adjudicating on war 
orimos tho Military Tribunal shall bo constituted in tho way laid down 
in tho Cods do Jnstioo Mjiitairo. 11 

The provisions of Art.10 ot soq . and 156 of the Code do Juatloe 
Militalro. which varied tho composition of Military Tribunals aocording 
to the rank of the accused, applied only to frenoh military personnel 
and to persons treated as such. 

Paragraph 13 of Art. 10, aocording to whioh Military Tribunals 

* 1 

0 ailed upon to try prisoners of war oro composed in tho same way as for 
tho trial of French military porsonnol, that is aocording to rank, would 
not bo applied to Wagnor, who was not Bont boforo a Military Court as 
a prisoner of war. It is thoroforo right that the appellants were 
brought boforo a Military Tribunal composed in accordance with Arts. 156 
and 186 of the Oodo do Justico Militalro. 


(This section on the rights of the accused ia to be completed by 
the addition of a few additional relevant provisions and a final paragraph 
is to bo added summarising how tho contents of tho section demonstrate tho 
way in whioh tho regulations, undor whioh war crime trials aro hold,"ropro- 
sont an attempt to soouro to tho accusod his right to a fair trial while 
ensuring that the obviously guilty shall not osoapo punishment booauso of 
logal technicalities.") 
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A, LEGAL B A SIS 


The Nuremberg Tribunal found its being in the 
Agreement entered into in London on August 8, 1945* by the 
Pour Major Powers, in whioh they provided for the establish- 
ment of an International Military Tribunal for the trial of 
war criminals whose offenoes have no "particular geographical 
looation", and,' in an Annex to the Agreement, they provided 
also a Charter of the Tribunal setting forth in 30 artioles 
the constitution, jurisdiction and general principles, and 
powers of the Tribunal, the procedure to be followed in the 
oourse of the preliminary investigations and oonduot of the 
trial, and the provisions concerning the judgment and sentence. 

In aooordanoe with Article 5 of the Agreement 19 

( 2 ) 

Governments of the United Nations have expressed their 
adherenoe to the Agreement, and the Charter, both of which 
had been oonoluded by the Pour Powers "aoting in the interests 


0 ) 


( 2 ) 


Agreement by the Government of the United States of America, 
tne Provisional Government of the French Republic, the 
Government of the United Kingdom of Great Britain and 
Northern Ireland and the Government of The Union of 
Soviet Socialist Republics for the Prosecution and Punish¬ 
m ent of the Major War Criminals of the European Axis , 
sigocil in London on 8th August, 1945, H.M.S.O. Crad. 6668. 


These Governments are the following: 

Greeoe, Denmark, Yugoslavia, the Netherlands, Czechoslovakia 
Poland, Belgium, Ethiopia, Australia, Honduras, Norway, 
panama, Luxemburg, Haiti, New Zealand, India, Venezuela, 
Uruguay, and Paraguay,' 










of all the United Nations” ^ 

The establishment of the Tribunal was a natural 
and logical outcome of the many declarations made from time 
to time during the recent war by the Governments of the 
United Nations of their intention that War Criminals should 
be brought to justioe, ^ After recalling in the Preamble 
that, in accordance with the Uoaoovr Declaration of 30th 
Ootober 1943, those Germans who have been responsible for or 
have taken a consenting part in atrocities and crimes will be 
"sent baok to the countries in which their abominable deeds 
were done" in order that they may be tried by the National 
Courts of those countries, the Agreement provides in Article 

1, as already indicated, that an International Tribunal shall 

• *• 

be established "for the trial of war criminals whose offenoes 
have no particular geographical location", these being the 
major war criminals. 

This deoision of the Signatories is also re-stated in 
Article 1 of the Charter itself with the addition that the 
Tribunal shall be established for the Just and prompt trial and 
punishment of these criminals. 

The Tribunal was invested by the Charter with power 
to try and punish persons who had committed orime3 against peaoe, 
war crimes and orimes against humanity as defined in t he 
Charter. 

In its Judgment the Tribunal stated that in oreating 
the Tribunal the Signatory P 0 wers "have done together what any one 
of them might have done singly; for it is not to be doubted 


( 1 ) 

The Preamble to the Agreement, paragraph 4« 

See,by this Rapporteur, Historloal Survey of foe Problem 
of Violations of Human Rights. Part II. 1939-1945» 


( 2 ) 
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* 




that any nation lias tlie right thus to sot up special courts 
to administer law. With regard to the constitution of the 
court, all that the defendants (were) entitled to ask (was) 
to receive a fair trial on the facts and law", (1) 

In addition, the Tribunal expressed the opinion that 
the making of the Charter was the exercise of the aovereigi 
legislative power by the countries to which the German Reich 
unconditionally surrendered; and the undoubted right of these 
countries to legislate for the occupied territories has been 

(sv 

recognised by the civilised world, 

Th©3© brief statements of the Tribunal, as well as 
the relevant provisions of tho Agreement and the Charter, 
raise a number of intrinsic problems and questions aB to the 
exact status of the Nuremberg Tribunal and its military, 
international, judicial and ad hoo ohara a 4, eristics r/hioh are 
of primary relevanco for assessing properly the importance of 

4 -,i 

the Nyremberg Trial and the authority of the Nuremberg Judgment 
for the development of International Law in general, and in the 
sphere of the protection of human rights in particular. Here, 
the problem also arises whether and to what extont the attitude 
of the Tribunal with regard particularly to tho question of 
violations of human rights which cone v/lthin the notion of 
crimes against humanity, and its interpretation of the law in 
general, was or is binding for tho decision in other cases tried 
or to be tried before other courts, be it tho International 
Military Tribunal for the Par East, or municipal, occupational 
or military tribunals of other United Nations or other count ties. 




( 1 ) 

( 2 ) 


Judgment of the International Militar y Tribunal for 
Trial of German Major War Criminals, Nuremberg 1946, 
H.M.S.O., Qnd. 6964, p.' 


tho 


Ibid, p, 38, 


J 








Analysis of all these highly important problems oan 
however be made only after all preliminary questions as to 
the law of the Charter, as well a3 the exposition of the 

facts related to the violation of human rights, as they 

• ' « * 

have been established by the Tribunal, have been dealt with* 
They must therefore be lef b for one of the oonoluding sections 
of this part of the Report, 

1 

In accordance with Article 2 of the Charter, the 
Tribunal oonsisted of four members, each with an alternate, 
one member and one alternate having been appointed by each of 
the Signatories, (1) 


B. JURISDICTION OF THE TRIBUNAL . 


Fart II rX the Ctvirter of the International 

Military Tribunal at Nuremberg ^ which sets forth the 

} 

jurisdiction and general principles to bo followed in ■(ho 
conduct of the trial of the major war criminals of the 


0) 

These members were the following: 

Lord Justice LAWRENCE, Member for the United Kingdom 
of Great Britain and Northern Ireland; Mr, Justice BIRKETT, 
Alternate Member, 

Mr, Franois BIDDLE, Member for the United States of 
America; Judge John J, PARKER, Alternate Member, 

M, le P r ofesseur Donnedieu de VABRES, Member for the 
French Republic; M, Le Conseiller R. FAL00, Alternate Member, 

Major General I. T, NIKHCHENKO, Member for the Union 
of Soviet Socialist Republics; Lieutenant Colonel A.F. V0LCHK0V, 
Alternate Member, 

Lord J u 3tice Lawrence was elected President of the 
Tribunal for the Trial Nuremberg, in accordance with Article 
4(b) of the Charter, 


i 

(2) Charter of the International Military Tribunal, annexed to the 
Agreement for the Prosecution and Punishment of the Major War 
Criminals of the European Axis, siyned in London, on 8th Au#ist, 
1945. 
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European Axis countries, and in partioulor its Articles $, 

« • 

7, 8 and 9» is technically speaking the law which the 
Charter required the Tribunal to administer, and by which 
the Tribunal was bound, 

Artiole 6 provides that the Tribunal "shall have 

the power to try and punish persons who, acting in the 

interests of the European Axis countries, whether as 

individuals or as members of organisations, oonmitted any 

of the following orimes". According to the specific 

provisions of this article "the following acts, or any of 

them, are orimes coming within the jurisdiction of the 

Tribunal for whioh there shall be individual responsibility:- 

Crimes against peaoe : namely, planning, pre¬ 
paration, initiation or waging of a war of 
aggression, or a war in violation of international 
treaties, agreements or assurances, or partioipa* 
tion in a oonmon plan or conspiracy for the 
accomplishment of any of the foregoing; 

War crimes : namely, violations of the laws or 
oustcms aT war. Such violations shall inolude, 
but not be limited to, murder, ill-treatment cr 
deportation to slave labour or for any other 
purpose of civilian population of or in occupied 
territory, murder or ill-treatment of prisoners 
of war or persons on the seas, killing of hostages, 
plunder of public or private propex*ty, wanton 
destruction of oities, towns or villages, or 
devastation not justified by military necessity; 

CriraeB against humanity ; namely, murder, exfier- 
mination, enslavement, deportation, and other 
inhumane aots ooranitted against any civilian 
population, before or during the war, or per¬ 
secutions on political, racial or religious grounds 
in exeoution of or in oonneotioh with any orime 
within the jurisdiction of the Tribunal, whether or 
not in violation of the domestic law of the country 
whore perpetrated, 

"leaders,. organist -a, r^figatorar-tind aoooraprlioes ‘ 
participating i'j the fornu-*L‘^irfri or ox.' n nitioh* bf^H obnxnpn 
plan or conspii to cAmrni# any of the fOrtcTpiflK'^ritncs nf% 
responsible for' ll aots ^performed by #ny peroojtrt in execution 
of suoh plan 1 . 


«(a) 


"(») 











The above text of sub-paragraph (o) is the English 

text as amended by the Berlin Protoool of 6th October, 1945 

* / , * 

by virtue of which the semi-oolon originally put between "the 
war" and "or persecutions" was replaced by a comma following 
the discrepancy which had been found to exist, between the 
originals of Article 6, paragraph (o) of the Charter in the 
Russian language, on the one hand, and the originals in the 
English and Frenoh languages, on the other, all of which have 
equal authenticity. 

Consequently, the Protoool deolares that Article 

6 (o) in the Russian text is correct, and that the moaning and 

intention of the Agreement and Charter require that the said 

semi-oolon in the English text should be changed to a comma, 

and that the Frenoh text should be amended to read as follows; 

"LES CRIMES CONTRE L'HUMANEPfi, Cest h dire, 

■ l'assassinat, 1*extermination, la r&luotion en 
esolavage, la deportation, et tout autre note 
inhuraain oommis centre toutes populations oiviles, 
avant ou pendant la guerre, ou bien lea persecutions 
pour des motifs politiques, raoiaux, ou religieux, 
lorsque oes actes ou persecutions, qu'ilB aient 
oonstitue ou non une violation du droit interne 
du pays oh ils ont ete perpetres, ont 6te ooranis 
h la suite de tout orime rontrant dans la oempetenoe 
du Tribunal, .ou en liaison aveo oe crime", 

, « 

• i , 

The original Frenoh text of Article 6 (o) prior to the 

amthdoent, was as follows 

"LES CRIMES CONTRE L'HUMANZrS: o'est h dire 
l'assassinat, 1'extermination, la reduction en 
esolavage, la deportation, et tout autre note 
inhuraain ooranis oontre toutes populations oiviles^ 
avant ou pendant la guerre; ou bien les persecutions 
pour des motifs politiques, raciaux, ou religieux, 
ooranises h la spite de tout orime rentrant dans la 
competence du Tribunal International ou s'y rattachant, 
que oes persecutions aient oonstitue ou non vine violation^, 
du droit interne du pays oh elles ent ete perpetrees," 


(1) Protocol Rectifying Pi3orepanoy in Text cf Charter, drawn up 
by the Governments who had concluded the Agreement of 8th 
August, 1945; published in "Trial of the Major War' Criminals 
before the International Military Tribunal", Vol, I,, 
Official Documents, Nuernberg, 1947, 
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t The corrections made by tho Berlin Protocol have 

on important bearing on the interpretation of the notion of 

crines against humanity, Tho oonseqnenoe is also that the 

■ > 

words "in execution of or in oonneotion with any crime within 
the Jurisdiction cf the Tribunal" refer now to the whole text 
of Artiole 6 (o), ^ 

It has been said at the outset that the Charter is 
the law by which tho Tribunal was bound, _ The general attitude 
of the Tribunal in regard to thi3 particular question found its 
expression in the Judgrant which says that "tho law of the 
Charter is decisive, and binding upon the Tribunal," ^s 
to the character of t he Charter itself the Tribunal made the 
following declaration, which his already been referred to in , 

part when discussing the legal basis of the Tribunal; 

"The making of the Charter was the exeroiae qf 
the sovereign legislative power by the countries to 
whioh the German R e 4oh unconditionally surrendered; 

and the undoubted right of these countries to 

' • 

legislate for the occupied territories has been 
recognised by the civilised world. The Charter is 
not an arbitrary exercise of power on the part of the 
victorious nations, but inth view of the Tribunal, 

i • 

as will be shown, it is the expression of international 
law existing at the time of its oreation; and to that 
extent is itself a contribution to international 

• t * 

• law", & 


( 1 ) 

( 2 ) 


See under I (b), Jurisdiction over Crimes against Humanity, 
The Judgrant, p. 3. 


( 3 ) 


Ibid,, p, 38, 
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The Tribunal was of oourao bound by tho law of the 
Charter also in regard to the definition which tho Chartor 
gives both of war crimes and crimes against humanity. (^) 

This particular question ia tho subject of some specifio and 
more elaborated statements mado by tho Tribunal in tho Judgnonfc. 
Before coming however to the exposition of what was tho attitude 
of tho Tribunal to the substantive law os laid dov/n in tho 
Charter, it will bo ncoossary to analyse first, but as briefly 
as possiblo, the relevant provisions of the Charter and to 
point out their most characteristic features. For only 
through tho examination of tho rules laid down therein and then 
by contrasting with them the manner in which tho Tribunal 
applied these provisions and the effect it gave them in its 
considerations and judcpont oan we find a correct answer to the 
question to what extont and in what way human rights violated 
by various crimes arc or are not protected by the existing rules 
of International Law. tftion discussing tho attitudo of the 
Tribunal, wo shall tako into account only its general considera¬ 
tions, reserving a detailed exposition to a further Section of 
this part of the Report where the subject of violations of the 
rl{£its of the victims will be presented. 


I. Jurisdiction over offences 

a)_ • War Crimes. 

In contradistinction to hostile acts of soldiers by 
which the latter do not lose their privilege of being treated as 
lawful members of armed l’orocs, and ii. contradistinotion to all 


( 1 ) 

The Judgment , p. 


64 





















Barts of foroe or means applied by a belligerent against enemy 
armed foroes and other enemy persons or property, and directed 
to the overpowering of the enemy as well as to the occupying 

i • \ 

and administering of the enemy territory by all legitimate 
means, war crimes in-the conventional sense are such acts of 
soldiers or other Individuals whioh constitute violations of 
the laws and oust cm3 of warfare, T^ey inolude acts contrary 
to International Low perpetrated in violation of the laws of 
the criminals's own State, as well as criminal acts contrary 
to the laws of war committed by order anchor on behalf of the 
enemy State, Suoh acts constitute violations of municipal 
penal laws, of international, conventions, and of the general 

• . y 

principles of criminal kw as derived from the criminal law of 

m 

all civilised nations. To that extent the notion of war 
crimes is based on the view that States and their organs are 
subject to criminal responsibility under International Law, 

The right of the belligerent to punish during the 
war, war criminals as fall into his hands is a well-recognised 
principle of International Law, It is a right of whioh he 
may effectively avail himself after he has occupied all or port 
of enemy territory, and is thus in the position to seize war 
orlminals who happen to be there. He may, as a condition cf the 
arndstioe, impose upon the authorities of the defeated State 
the duty tc hand over persons oharged with having oonmittod war 
arises, regardless of whether such persons are present in the 
territory actually occupied by him or in the territory which, at 
the successful end of hostilities, he is in the position to 
occupy. For in both cases the accused a re, in effect, in hiB 
power. And althou; < the Treaty of Peace brings to an end the 
right to prosecute war oriminals, no rule of International Law 
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p re vent s the victorious belligerent from Imposing upon the 
defeated State the duty, as one of the provisions of the 
armistice or of the Peace Treaty, to surrender for trial 
persons accused of war crimes, 0) 

In spite of the uniform designation of various acts 
as war primes, a number of different kinds and types of war 
crimes oan be distinguished on aooount of the essentially 
different character of the acts, namely: a) according to 
whether these acts have been committed by members of the enemy 
armed foroea or by individuals who belong to or represent 
enemy authorities other than military, or are anting in the 
interest of the enemy; b) according to what rights of 
individual persons or groups of peoples have been violated; 
and/or what legitimate interests of other belligerents or 
general interests of the oemmunity of nations have been 


outraged. 


It will be observed that, without exception, all the 


or lines specifically enumerated in Artiole 6 (b) of the Charter 
as constituting war orimss in their technical sense, are 
crimes whloh constitute attacks on the integrity of the . 
physical being of individuals or groups of people* and of 
property, thus violating the inherent human ri£\t». But, 
from the law as stated in that artlole, and in particular f*oa 
the words: ”Suoh violations (i,e. of the lows or customs of 
war) shall include, but not be limited to, ,,, M it is clear 
that these crimes are not the only ones whloh the authors of 
the Charter had in mind and with whloh the Tribunal was 


• L, Opponhelm, International Law. Vol II,, Sixth 
Edition, Longmans Green A Co,, London,' 1%4# PP.450-V5Q* 

As to examples in the past of provisions of the Ibaoe 
Treaties imposing upon the defeated State the duty to surrender 
for trial of persons aoouaod of war orlmes, see, by this Rapporteur, 




y % 
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expected to be oonoerned in the Trial. It follows also that 

not only crimes of the atrocities type but also violations of 

* * 

any other law or oustcm of war may bo oonsidered war orixws 

r 

irrespective of whether suoh crimes might or might not violate 

* 

oertain human rights and if in the latter>oocsu they constitute 

# . 

a purely technical offence only. 

We shall see later in more detail and in the li^it 
of the Indictment and the Judgnent what human rights have in 
fact been violated in connection with speoifio war orimes 
ooranitted, and how they have been violated. Here, we are only 
oonoerned with the law relating to war crimes. As has already 
been pointed out i!ie Tribunal considered itself bound by the 
Charter, in the definition whioh it gives of war crimes. 

However, the Tribunal stated that the crimes defined by Article 
6 (b) "were already recognised as war orimes under International 
Law, They were covered by Articles 46, 50, 32 and 56 of the 
Hague Convention of 1907, and Articles 2, 3, 4, 46 and 51 of 
the Geneva Convention of 1929. That violations of these 
provisions constituted orimes for whioh the guilty individuals 

were punishable is too well settled to admit of argument", ^ 

% 

However, when explaining the law of the Charter in 
connection with the criminality of the planning or waging of a 
war of aggression, and in particular when dealing with a 
fundamental pinciple of all law that there can be no punishment 
of crime without a pre-existing law, the Tribunal found an 
opportunity oi touching indirectly upon, this question and expressed 
its view in the following way; 




0 ) 


The Judgnent, p, 64, 
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The Hague Convention of 1907 prohibited 
resort to certain methods of waging war. These 
included the inhumane treatment of prisoners, the 
employment of poisoned weapons, the improper use of 
flags of truce, and similar matters. Many of 
these prohibitions have been enforced long before 
the date of the Convention; but since 1907 they 
have certainly been crimes, punishable as offences 
against the laws of war; yet the Hague Convention 
nowhere designates such practices as oriminal, nor 
is any sentence prescribed, nor any mention made of 
a court to try and punish offenders. For many years 
past, however, military tribunals have tried and 

t 

t punished individuals guilty of violating the rules 

of land warfare laid down by this Convention* " ^ ^ 

The Tribunal said further that it must be 
remembered that International Law is not the product of an 
international legislature, and that international agreements 
have to deal with general principles of law, and not with 
administrative matters of procedure. The Tribunal went on 
to say that: 

The law of war is to be found not only in 
| treaties, but in the customs and practices of 

states whioh gradually obtained universal 
recognition, and Acorn the general principles of 
justioe applied by jurists and practised by 
military courts. • This law is not static, but by 
continual adaptation follows the needs of a changing 

world. Indeed, in many oases troaties do no more 

• • • 

than express and define for more accurate reference 


0 ) 


The Judgment, p. bO 










"the principles of law already existing", 0) 

The Tribunal thought it also important to recall 
that in Artiole 228 of the Treaty of Versailles, the German 
Government expressly recognised the right of the Allied 

Powers to bring before military tribunals persons accused 

• } 

of having committed acts in violation of the laws and customs 
of war, ( 2 ) 

Dealing with the Defence argument that the Hague 
Convention does not apply in this case, beoause of the 
"general participation clause" contained in Artiole 2 of the 
Hague Convention of 1907# to which several of the belligerents 
in the reoent war were not parties, (5) the Tribunal expressed 
the opinion that it was not necessary to decide this question, 
and added; 

"The rules of land warfare expressed in the 
Convention undoubtedly represented an advance over 
existing international law at the tine of their 
adoption. But the Convention expressly stated 
that it was on attempt 'co revise the general laws 
and customs of war,' which it thus recognised to be . 
then existing, but by 1939 these rules laid down in 
the Convention were recognised by all civilised 
nations, and were regarded as boing declaratory of 
the laws owl customs of war which ore referred to 
in Artiole 6 (b) of the Charter," 






^ The Judgnent, p, AjO, 

W Ibid., p, U. 

(3) This olause provides; "The provisions contained in the regulations 
(Rules of Land Warfare) referred to in Article I as well as in the 
present Convention do not apply except between contracting powers, 
and then only if all the belligerents are parties to the Convention", 
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"A further submission was made that Germany 
was no longer bound by the rules of land warfare 
in many of the territories occupied during the war, 
beoause Germany had completely subjugated those 
countries and incorporated them into the German 
Reich, a faot which gave Germany authority to deal 
with the occupied countries as though they were part 
of Germany, In the view of the Tribunal it is 
unnecessary in this case to decide whether this 
doctrine of subjugation, dependent a 3 it is upon 
military conquest, has any application whore the sub¬ 
jugation is the result of the crime of aggressive war, 
• 4 The doctrine wa 3 never considered to be applicable 

so long as there was an army in the field attempting 

* 

to restore the occupied countries to their true 
owners, and in this case, therefore, the doctrine 
could not apply to ary territories occupied after the 
l*t September 1939* As to the war crimes committed 
in Bohemia and Moravia, it is a sufficient answer 
that these territories were never added to the Reioh, 
but a mere protectorate iris established over them”,( 2 ) 




As has already been pointed out, the Nuremberg Charter 
is the first international legal enactment which has formulated the 


( 1 ) 

For a detailed analysis of the notion of crimes against 
humanity reference is made to the article of E, Sohwelb on 
"Crimes against Humanity", written for The British Year Book of 
International Law, 1947» aid whioh has been used as the basis for 
the drafting of this seotion, with the author's kind permission, 

A number of preparatory papers on this subject issued by the 
Oonmission for purposes other than this Report have also been 
utilised, 

(2) The Jhdgnoerrt p. 65 











definition of crimes against humanity, though the conception of 

i 

them is not entirely novel, 

• . 

l 

Th« provision o f sub-paragraph (o) of Article 6 of the 
Charter appears prima faoie to lay dam a set of novel principles or 

t * ' 4 

at least, to pave the way for considerable progress in the 
relationship between the community of nations, its member states 
and individual citizens of these states, and between International 
Law and municipal law. 

The following throe elements of the definitions of 
crimes against humanity as laid down in Article 6 (o) appear to 
oontain these novel principles: 

(1) "before and during the war", 

(2) "against any oivilian population", 

(3) "whether or not in violation of the domestic law of the 
country where perpetrated", 

v We shall therefore analyse in more detail each of these 

elements as they appear from the context of Article 6 (o) as 
well as in the light of the Judgnent pronounced by the Nuremberg 
Tribunal, 

The first principle indicated by the words "before or 
during the war" apparently implies that International Law contains 
penal sanctions agplnat individuals, applicable not only in time 
of war, but also in time of peace. This means that there is in 

existence a system of international criminal law under which 

^ . • 

I • I 

individuals are responsible to the oocmunity of nations far violas 
tions of rules of international criminal law, and according to whioh 
attacks on the fundamental lioerties and constitutional rights of 
peoples and of individual persons, i,e, inhuman aots, constitute 
not only in time of war, but also in time of peace, in certain 
circumstances, international crimes. 

The adoption by the Charter of this principle token 













) 
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# 

together with the principle that it is irrelevant whother or 

not suoh orimes are committed in violation of the domestic law 

of the country where perpetrated, haa found its expression in 

the oroation of the international judicial organs, 0) which 

were called upon to determine the guilt or innoooncc of a certain 

category of the alleged criminals responsible for the ooinnission 

of suoh inhuman cots, thu3 overriding the national sovereignty and 

the municipal law of the states of which the perpetrators are 

subjects and where the crimes had been committed. 

However, it must bo pointed out at onoo that this 

principle finds a consideruole limitation in the specific 

qualification laid down by the provision, as amended by the 

Berlin Protoool, namely, that in order to constitute crimes 

against humanity which call for international penal sanction and 

which are of 3peoial concern to the international community, the 

inhumane acts specifically enumerated in Article 6 (o) must be 

oonmitted in "execution of or in connection with any crime within 

the jurisdiction of tlie Tribunal", i,e, only if it is established 

that they were conneoted with a crime against peace or a war 

crime proper. This qualification constitutes a very important 

restriction of the scope of the concept of crimes against 

humanity, which thus, under the Charter, have no independent 

status, with a further consequence that their greatest practical 

( 2 ) 

importance in peace time is seriously affected, ' 

T)je second principle expressed by the words "against 
any civilian population" is to the effect that tiny civilian 
population is under tlie protection of international criminal 


0 ) 

Reference is made here t,o the Nuremberg and Tokyo Tribunals, 

( 2 ) 

The position under Law flfo, 10 of the Control Counoil of 
Germany is different. 
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law and that the nationality of the viotims affected ia ir¬ 
relevant* It seems also to imply that such protection has 
been extended/ also to oases where the alleged violations of 
human rights have been perpetrated by a State against its own 
subjects. The term* therefore* includes crimes both against 
allied and against enemy nationals. 

In particular* it follows that a civilian population 
remains und*r the protection of the provisions regarding crimes 
against humanity irrespective of whether it is a); the popula¬ 
tion of a territory whioh is under belligerent occupation which 

i 

was effected with or without resorting to war (e.g. Austria and 
parts of Czechoslovakia in 1938 and 1939)* or b)t the popula¬ 
tion of other States not under occupation, where armed forces 
of one belligerent were stationed (e.g. German forces in Italy), 
or of countries neighbouring on a certain belligerent (e.g, persons 
who were subject to kidnapping or other violence); or o): the 

. I 

population of a belligerent itself (o.g. German or Italian 
nationals of the same or different race in their relation to the 
respective State authorities or other national bodies). 

From the v/ovls *’civilian population^ it appears that 
the term "primes against human It}'* in restricted to inhumane acts 
committed against civilian populations as distinct fr® members 
of* the armed forces, whihh are outside the s? jpe of t'v» provision. 

The word "population" appears to indicate that a larger 
body of viotims is visualised and that single or isolated acts 
oonmitted against individuals should deoide on the soope of the 
oonoept of orimes against humanity, 

A violation of a certain human right protected by 
Artiole 6 (o) may or may not simultaneously constitute a 
violation of the laws and customs of war im d therefore a war orime 
sensu stricto. ooming under Article 6 (b). This results from . 
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tho fact that the terms "criiaos against humanity" and "war crimes" 
as has already been indicated, overlap to a certain extent. Yte 
shall see in raoro dotnil later how this particular problem has 
been dealt with by the Prosecution in tho Indictment and by tho 
Tribunal in its Judgnont. Hero, it will be sufficient to 
point out the following. 

• . i • 

The provision dealing with war crimes (Artiolo 6 (b) ) 
expressly states that its enumeration of specific criminal 
acts is not exhaustive. No such statement is to- bo found in 
Artiolo 6 (o). The wide scope of the term "other inhumane acts" 
indicates, however, that the enumeration of Article 6 (c) is 
also not exhaustive at least so far os the substance is concerned. 

Thero are two types of crimes against humanity: crimes 
of tho "murder-type", namoly, murder, extermination, enslavement, 
deportation, and other inhumane acts; and "persecutions". With 
regard to the latter the provision roquiros that thqy must have 
been oomittod on political, racial or religious grounds. 

The acts of the "murder-typo" enumerated in Article 6 (o) as 
orimos against humanity arc similar to, but not identical with, 
those which are mentioned as war crimes in Article 6 (b). 

Murder is included both in the list contained in Artiolo 6 (b) 
and (c). Extermination, mentioned only in Artiolo 6 (o) is 
apparently to be interpreted as murder on a large scale (mass 

murder). The inclusion of "extermination" in addition to 

* 

"murder" may bo token to indicate that taking part in laying 
down a policy of extermination and/or othor activities in its 
implementation not directly connected with actual criminal acts 
of murder, may be punishable as complicity in the crimof of 
extermination. 

Whether there is a differ ojkjo betwcon "deportation to slave 
labour or for othor purosco" as mentioned under (b), and tho 
tw separate items "enslavement" and "doportation" mentioned 
under (o) is difficult to decido ut this stage. "Ill-treatment 
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which is contained in sub-para, (b) p has been omitted in sub¬ 
para, (o). Whether or not this particular crime falls under 
"Other inhumane acts'* depends on the general interpretation of 
the latter expression. 

Finally, the third principle that it is irrelevant whether 
an offence alleged to be a crime against humanity was or was not 
c rmdttod in violation of the domestio law of the oountxy where 
perpetrated, means that it is no defence that the aot alleged to 
be a crime against humanity was legal under the domestio law of 
that country. The exolusicn of this plea is closely connected 
with the provisions of the Charter contained in Article 8 and 
regarding the defence of superior orders. 

We came now to the question of the attitudo of the 

Q 

Tribunal to the law relating to crimes against humanity. 

As already indicated, the Tribunal stated that it is 
bound by the Charter, in definition which it gives of crimes 
against humanity, ^ ^ The r -a■-xA. considerations of the 
Tribunal on the law as to crimes against humanity are contained 

in the following statement: 

» 

"With regard to crimes against humanity, there 
is no doubt whatever that political opponents were- 
murdered in Germany before the war, and that mary of 
them were kept in concentration camps in circumstances 
of great horror and cruelty. The policy of terror 
was oertainly carried out on a vast scale, and in mary cases 
was organised and systematic. The policy of ]x3r- 
secution, repression and murder of civilians in Gemary, 
before the war of 1939 who were likely to be hostile 
to the Government, was most ruthlessly carried out. 


( 1 ) 


The Judgment, p, 64 , 










"Dm persecution of Jews during the sane period 
is established beyond all doubt. To constitute 
orines against humanity, the aots relied on before 
the outbreak of war must have been in execution of, 
or in connection with, any orime within the Juris* 
diction of the Tribunal. The Tribunal is of the 
opinion that revolting and horrible as many of these 
orines were, it has not been satisfactorily proved 
that they were done in execution of, or in connect¬ 
ion with, any such crime. The Tribunal therefore 
oannot make a general declaration that the aots before 
1939 were crimes against humanity within the meaning 
of the Charter, but from the beginning of the war in 
1939 war orimea were oocndtted on a vast scale, which 
were also orines against humanity; and. insofar as the 
lnhuaane acts oharged in the Indictment, and oomrltted 
after the beginning of the war, did not constitute 
war orines, they were all ootanitted in execution of or 
in oonneotlon with, the aggressive war, and there¬ 
fore constituted orimea against humanity", ^ 

ITom the above statement it follows that the Nuremberg 
Tribunal prooeeded on the basis of the Berlin Protocol and applied 
the qualification "in execution of or in oonneotlon with ary orime 
within the Jurisdiction of the Tribunal" to the whole provision, i.e, 
both to orimea of the nurder type and to persecutions, with 
the oonsequonoee already indicated at the outset of this seotlon. 

As will be seen in a separate part of the Report, this 
statement does not imply that no orime oocndtted before 1st 
September 1939 can bo considered as a orime against humanity. 


( 1 ) 


The judgment, p. 69. 









3oob o rimes occcdtted prior to 1st September 1939 have been 

% 

reoognieed by the Tribunal as constituting crimes against 

« ,1 

humanity, i«e. in oases where their oohneotion with the crime 

» 

against peace was established. 

On the other hand, in cases where the o ami salon of 
inhumane acts charged in the Indictment took place after the 
beginning of the war and did not constitute war crimes, their 
connection with the war has been presumed by the Tribunal, and 
therefore considered as orimes against humanity* 

Although in theory it remains irrelevant whether a 
crime against humanity was oocmitted before or during the war, 
in praotioe it is difficult to establish a connection between 
what is alleged to be a Grime against humanity, and a crime 
within the Jurisdiction of the Tribunal, if the act was 
oocmitted before the war, 

• ,, t ' 

o) Gripes against peace . 

It has already been pointed out that this particular 
type of crime, as such is outside the scope of the Report, 

However, crimes against ^peaoe have some definite bearing upon 
violations of human rights, and for this reason it seems 
neoessary to record here the views of the Tribunal on this 
point. 

When dealing with the question of "the conraon plan or 

i 

conspiracy and the aggressive war", the Tribunal declaredi 

ft * * * * 

"The charges in the Indictment that the 

4 V • , 

defendants planned and waged aggressive wars are charges 
of the utmost gravity. War is essentially an evil 
thing. Its consequences are not confined to the 
belligerent states alone, but affeot the whole world, 

"To initiate a war of aggression, therefore, is . 
not only an international crime; it is the supreme inter- 












"national crime differing only from other war orlasa 
in that it contains within iteelf the accumulated 
evil of the whole, 

"The first aots of aggression referred to in 
the Indictment ore the seizure of Austria and 
Czechoslovakia and the first war of aggression 
charged in the Indictment is the war against Poland 
begun on the 1st September, 1939•" 0) 


Later in the Judgment the Tribunal acoepted the 
contention of the Prosecution as to the aggressive character 
of the seizure of Austria and Czechoslovakia, ^ and made 

t , r^| , ) ' V 

the following atatonent in regard to the war against Polandt 


"The Tribunal is fully satisfied by the evidence 

t- 

that the war initiated by Germany against Poland on 
the 1st September, 1939, was moat plainly an aggressive 
war, which was to develop in due course into a war 
which eebraoed almost the whole world, and resulted 
in the oonaiaeion of countless orlmea, both against 
the laws and customs of war, and against humanity", ^ 

, • 

* It will be observed that in making the above statements 
the Tribunal touched upon the general effect which the waging of 
a war of aggression has on violations of human rights. Taking 

inter alia these consequences into account. the Tribunal thought it 

" \ 

Justifiable nd of primary importance to declare the initiation 
and waging of ware of aggression as a supreme war orims. This 
should be construed as meaning a supreme war crime in a wider sense 
thereby constituting also in a general non-teohnical sense a 
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supreme ortno against humanity . 

The question of violations of human rights perpetrated 
as part of the planning, preparation . or conspiracy to wage wars 
of aggression will be presented in a separate part of the 
Report* 

d) Conspiracy to oonnit war primes and crimes against 
human ity 4 

A few words on the question of conspiracy, i,e. the 
doctrine under which it is a criminal offence to conspire or 
to take part in an alliance to achieve an unlawful ob Jeot, or 
achieve a lawful objeot by unlawful means* The Charter in 
its Artiole 6 (a) provides that "conspiracy" to oonnit crimes 
against peace is punishable, but contains no such express pre¬ 
vision as to a "conspiracy"to commit war orimes or crimes 
against humanity* 

Consequently, the International Military Tribunal 
allowed in its Judgment a very limited scope to this dootrlne 
and held that, under the Charter, a conspiracy to oosndt 
primes against peace is punishable, and convioted certain of 
the defendants on that basis; but it declined to punish conspiracies 
of the other two types as substantive offences, distinct from any 
war orime or crime against humanity, and expressed the opinion 
that the provision contained in the last paragraph of Artiole 
6 do not define or add as a new and separate orime any con¬ 
spiracy except the one to commit acts of aggressive war. In 
the opinion of the Tribunal the above provision is only designed to 
establish the responsibility of persons participating in a 
conxnon plan, and for these reasons the Tribunal decided to dis*» 
regard the charges of conspiracy to commit war crimes and crimes 
against humanity. ^ 1 ^ 



( 1 ) 


The Judgment, p. 44* 







JURISDICTION OVER PERSONS . 


II. 


( grog Article 6) . "Leaden, organisers, instigators, 
and uocorjpiioeaparticipating in the formulation 
or exeoution of a eomnon plan or oonspiraoy to 
oonnit ary of the foregoing crimes are responsible for 
all aots performed by ary persons in exeoution of 
such plan", 

(Article 7) . "The official position of the 
defendants, whether as Heads of State or res¬ 
ponsible officials in Government Departments, 
shall not be considered as freeing them from 
responsibility or mitigating punishment." 


(Article 6) . "The fact that the Defendant acted 
pursuant to order of his Government or of a 
superior shall not free him from responsibility, 
but may be considered in mitigation of punishment 
if the Tribunal determines that Justice eo requires*. 


(Prcin Artiole 9) . "At the trial of any individual 
member of any group or organisation the Tribunal 
may declare (in connection with any aot of which 
the individual may be convicted) that the group 
or organisation of which the individual was a meshes 
was a criminal organisation". 


(Artiole 10) . "In canes where a group or organisa¬ 
tion is declared oriminal by the Tribunal, the 
competent national authority of any Signatoxy shall 
have the right to bring individuals to trial for 
membership therein before national, military or 
occupation . courts. In any such oase the orlminal 
nature of the group or organisation is considered 
proved and shall not be questioned." 


As already cited the Nuremberg Tribunal was invested 
h? the Charter with power to try and punish persons who, aoting 
in the interests of the European Axis countries, whether as 

* , , ,, 4 

individuals or as members of organisations, oocmitted ary of 
the orimes enumerated in Article 6 tinder (a), (b), and (o). 

In accordance with the purpose for which the Tribunal 
waa established the scope of the individuals over whioh the 
Tribunal had to exercise its jurisdiction was limited to the 
major war criminals . This is evident from Articles 1 and 6 of 
the Charter, whioh, however, do not contain ary definition or 



I 


explanation as to who should be regarded as a major war orig¬ 
inal, The only indication in this respect is provided by the 
Moscow Declaration of the 30th Ootober, 1943, according to 
whioh major war criminals are those whose offenoes have no 
"particular geographical location", Exactly the same des¬ 
cription is used in paragraph 3 of the Preamble and in Article 
l.of the London Agreement of 8th August, 1945, whioh have thus 
left open to the disoretion of the signatory Powers the question 
whioh persons should be included in this oategory of war 
criminals. In the Indictment lodged with the Tribunal ^ 
a total of 24 persons were charged at Nuremberg, who, in 
accordance with Article 14 (b) of the Charter had been design 
nated as major war criminals by the Committee of the Chief 
Prosecutors of the Signatory Powers, 

The opening sentence of paragraph 2 of Article 6 lays 
dam the rule that for acts enumerated in that article as con¬ 
stituting orimes against peace, war crimes and crimes against 
humanity, there shall be individual responsibility* 

• On this question the Defence submitted that Inter¬ 
national Law is concerned with the actions of sovereign states, 
and provides no punishment far individuals; and further, that 


Indictment presented to the 
sitting at Berlin on 18th October 


iter national Military Trit 
J45, etc, H.M.S.O. Cmd. & 


(2) The names of the 24 defendants are as follows:- Hermann 
Wilhelm GORING, I^dolf HESS, Joaohim von RIB^ENTROP, Robert LEY, 

Wilhelm KEITEL, Ernst KAIITENBKUMKER, Alfred ROSENBERG, Hans PRANK, 

Wilhelm FRICK, Julius SXREICHER, Walter FUNK, HJalmar SCHACHP, Gustav 
KRUPP von BOHLEN u nd HALBACH, Karl DCNITZ, Erioh RAEDER, Baldur von 
SCHIRACH, Fritz SAUCKEL, Alfred JODL, Martin BORMANN, Franz vein PAEOf, 

Artur SEYSS-3NQUART, Albert SPEER, C 0 natahtin von NEURATH and Hans FRITZSCHE4 

All individual defendants named in the Indictment appeared before the 
Tribunal except: K 0 bert LEY, who committed suicide 25 October 1943} 

Gustav KRUH* von Hohlen und Halbaoh, owing to serious illness; and 
Martin BORMANN, who was not in custody and whom the Tribunal decided to 
try in absentia. 

In the latter base the Tribunal evidently found it necessary, in the 
interests of justice, to conduct the hearing in his absenoc, thus availing 
itself of the ri#it accorded to it by Artiole 12 of the Charter, 
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where the act in question is an act of state, those who carry 
it out are not personally responsible, but are protected by 
the doctrine of the sovereignty of the State. Doth these 
submissions had been rejeoted by the Tribunal whioh expressed 

• f * . . - 1 - - . 

the opinion that the principle that International Law isjpoaes 

« 

duties and liabilities upon individuals as well as upon States 
has long been reoognised. In this oonneotion the Tribunal 
reoalled in its Judgnent the reoent oase of Ex Parte Quirin 
(1942, 317 US I), bef@re the Supreme Court of the United States, 
in whioh persons were oharged, during the war, with landing, in 
the United States for purposes of spying and sabotage. In this 
oase the late Chief Justice Stone, speaking for the Court, said 
that from the very beginning of its history that Court has 
| applied the law of war as including that part of the law of 

nations whioh prescribes for the oonduot of war, the status, 
rights and duties of enemy nations as well as enemy individuals. 
Chief Justice Stone went on to give a list of oases tried by the 
Courts, where individual offenders were oharged with offences 
against the laws of nations, and particularly the laws of war, 

* * * . » 1 

Many other authorities on this matter oould have been cited, bpt 

• 1 

the Tribunal was satisfied that there is sufficient evidenoe 
to show that individuals can be punished for violations of 
International Law, After recalling the provisions of 
Article 228 of the Treaty of Versailles as illustrating and 
enforcing the view of individual responsibility, the Tribunal 
oondluded with the argument that "crimes against inter¬ 
national law are committed by men, not by abstract entities, 
and only by punishing individuals who occrait such crimes 
can the provisions of international law be enforced. M (1) 

(1) 

The Judgment, p, 41, 
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The soope of the individuals liable to prosecution 
is further determined by the last paragraph of Artiole 6 of 
the Charter, phioh provides that leaders, organisers, instigators 
and aooocBplloes. participating in the formulation or execution of 
a ocxomon plan or conspiracy to oomnit any of the orimes enumerated 

/ . t j 

in that Artiole under (a), (b) and (o) are responsible for all 
acts performed by any persons in execution of such plan. From 
this provision stipulating the vicarious liability of leaders, 
organisers, etc. it appears that the leaders and organisers are 
also responsible for aots committed by third persons. Nothing 
, is said in this provision about the responsibility of the actual 
perpetrators, but it seems to be implied that the perpetrators 
are also oriminally responsible though the Charter itself in 
general and this provision in particular, deals only with persons 
responsible on a high level. This is borne out by the Control 
Council haw Nb. 10, which was promulgated to give effect, inter 
alia, to the London Agreement of 8th August, 1945» 

There is also nothing said in the Charter as to 
what degree of connection with a crime must be established in 
order to attribute to a defendant, judicial guilt, i.e, the 
degree of responsibility of prinoipal3, accessories, and accom¬ 
plices. Nor doe8 the Charter say anything on the very 
important <**estion of attempts , namely, whether or not an attenpt 
to oomnit an international orime is in itself a crime. All 
these questions, in respect of which the International Penal 

• I 

Law is itself most unsettled, have been left open by the Charter. 

In one respect only, the degree of individual respon¬ 
sibility for the crimes ooming within the jurisdiction of the- 

Tribunal has been defined by the Charter in Article 7, which 

# 

says that the official position of the d efendants , whether as 
Heads of State or responsible officials in Government Departments, 
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shall not be oonsldered as freeing them from responsibility 
or mitigating punishment. 

On this particular question and in further elaboration 
of its argument as to the individual responsibility, the 
Tribunal expressed the view that the prinoiple of International 
Law, which under oertain oiroumstanoes protects the represent** 
atives of a state, oannot be applied to aots which are condemned 
as criminal by International Law and the authors of such acts 
oannot shelter themselves behind their official position in order 
to be freed from punishment in appropriate preoeedings. As 

• 

the very essence of the Charter is that individuals in general, 
and the representatives of a state in particular, "have 
international duties which transcend the national obligations of 
obedienoe imposed by the individual State", the Tribunal took 
the view that he who violates the laws of war oannot obtain 
iomunity while aotirife in pursuance of the authority of the 
State if the State in authorising aotion moves outside its com¬ 
pete noe under International Law. 

It may be of interest to insert here in this 
oonneotian a few remarks from Lord Wright's comments, which he 
wrote on this particular subject. He says; 

"The J^dgnent accordingly is proceeding on the basis 
of the Coranunity of Nations and on the nature of 
international law as the law not of one bation but of all, 
whioh transcends the law of the particular individual, 
and the obedience which he owes to his state. The 
foot that the Individual is obeying the national law is 
no defenoo if he is charged before the competent Court 
for violation of the international law. He is thus 


(1) 


The Judgsent, p. 42. 










■subject to a double set of laws which in certain 
oases may oonfliot. He has a divided duty* T^ere 
Is nothing peculiar or unusual in this. In every 

Federal state the oitizen owes obedienoe to the 

• 

Federal Low and also to the State or Provincial 
law, and may be punished if he violates either by 
the appropriate authority. Federal constitutions 
generally provide far the dominance of one system 
of law over the other if they oonfliot, but • 
generally the areas of eaoh are sufficiently dis¬ 
tinct. A British soldier remains subject to his 
country's laws though he is also subject to Military 
. Law as being a soldier. In the international penal 
oode a man may be held guilty of violating the oode 
though what he does is justified under the National 

Law. The principle there Is similar to what is 

• • 

often referred to as the defenoe of superior 0wdeov!L£l) 

According to the established principles of Inter¬ 
national Law, the faot that rules of warfare have been violated 
in pursuance of orders of the belligerent Government or of an 
individual belligerent commander does not deprive the sot in 
question of its oharaoter as a war orlme; neither does it, in 
principle confer upon the perpetrator immunity frem punishment 
by the injured belligeront. This view is governed by the major 
principle that members of the armed forces or other authorities 
are bound to obey lawful orders only and that they cannot therefore 

■ i ■ , i . . — ■ ■ ■ ■ — ■ ■ - — 

(D 

See Lord Weight 's article on "Nuremberg " , recently written 
for "Obiterbiota% Canadian Law Journal. 





oaoape liability if, in obedience to & command, they commit 
acts which both violate unchallenged rules of warfare and 

r , 

outrage the general principles of hunanity. 0*) 

Accordingly, Article 8 of the Charter lays down the 
rule that the fact that the defendant acted pursuant to order 
of his Government or of a superior shall not free him from 
responsibility, but may be considered in mitigation of punish¬ 
ment if the Tribunal determines that Justice so requires. It 

, > • 

may be pointed out that this rule applies to all acts coming 
within the notions of Crimea against peace, war Crimea and 
crimes against humanity. 

On bohalf of most of the defendants it was submitted that 
in doing what they did they were acting under the orders, of 
Hitler, and thereforo cannot be held responsible for the acta 
committed by them in carrying out these orders. When dealing 
with this submission the Tribunal stated that it considered the 
provisions of Article 8 to be in conformity with the law of all 
nations. The Tribunal added that the true test, whioh la found 
in varying degrees in the criminal law of most nations, is not 
the existence of the order, but whether moral choice was in fact 
possible. (2) •• 

Finally, there remains the question of groups and 
organisations of which the individual defendants were members. 

Article 9 of the Charter provides that at the trial 
of any individual member of any group or organisation the Tribunal 
may declare that the group or organisation of which the individual 
was a member was a criminal organisation. Such a declaration 
may have been made by the Tribunal in conneotion with any act of 
which the individual may have been convicted. 


^ L. Oppenheira, 1. oit. 

( 2 ) 


Tho Judgnent, p. 42 
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Aooording to Artlole 10 of the Charter, in oases where 
a group or organisation is deolared criminal by the Tribunal, the 
competent national authority of any Signatory has the ri^kt to 
bring individuals to trial fcr membership of suah bodies before 
national, military or occupation courts. In any such case the 
criminal nature of the group or organisation is to be considered 
as proved and shall not be questioned. 

The above provision makes it dear that the declaration 

• * 

of criminality against an accused organisation is final, and cannot 
be challenged in any subsequent orixoinal proceeding against 
individual members. The effect of such a declaration is well 
illustrated by Law No, 30 of the Control Council of Germany, 
which provides that a member of such an organisation may be 
punished for the arlme at- membership by death. 

As regards the general attitude of the Tribunal in 

• J 

this respect, it is to be mentioned that the Tribunal considered. 

these provisions as a far-reaching and novel procedure, the 
« 

application of which, unless properly safeguarded, may produce 
great injustice, t 1 ) We shall see in onelof the eubsbquent 
Motions In mqpo detail hose, the law of.'tho Charter was applied 
by; the Tribunalsto< the organisations alleged by the Indictment 
to be criminal. 

• s' f • 

r—'- 0000 - — 




(1) 


The Judgaent, p. 66. 
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UNITED NATIONS WAR CRIMES COMMISSION. 

HUMAN RIGHTS REPORT: PREPARATORY PAPERS. 

INFORMATION ON HUMAN RIGHTS 
IN TRIALS OTHER THAN THOSE CONDUCTED BY 
THE INTEmTIONAL MILITARY TRIBUNALS. 

SUMMARY 

of tho Results of tho Rosearch 
30 far oarrlod out, 

BY G» BRAND. LL.B,, LEGAL OFFICER. 

In oo»non with all ports of t ho Report on Human Rights in War 

l 

Crime Trial a, tho shortago of timo has provontod tho part doaling with 
Infomatlon on Human Rights in Trials othor than thoso oonduotod by 
tho International Military Tribunals from boing drafted in Its entirity. 

It hos boen thought of use, hwaver, to sot out in note form, in 
tho prosont papor, tho outoomc of tho rosoaroh so far oarrlod out on 
tho part roferrod to abovo, following tho plan of arrangomont suggested 
by tho present Rapporteur in Doouraont III/96. Tho sections on whioh 
work has boon oomplotod and papors oirculatocl aro indioatod, and in 
relation to tho other soctions tho legal provisions and tho Trial Records 
which have boon found to bo rolcvant aro sot out. 

Should it bo dooidod at somo future data to comploto tho rosoaroh 
on Human Rights in War Crimo Trials it i3 hopod that tho oollootions 
of onootmonts and rofcrcncos to trials sot out in the presont notes will 
prove a valuablo guido and staxting pointo 


( 1 ) Documents IH/96 and III/ll 2 , which contain the texts of certain 
completed parts of the Report, 
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At. I MRODUOTION, 

The introductory pages of ths part of tho li'juaau Rights Roport 
which duals with trials other than cJiouu oonciuctocl by tlie International Milit.Jjr 
Tribunals have been set out on pages 3-10 of Dueuiaent 111/96. * 

B* TH5 RI' U TS OF THU VICTIMS OF^WA.R.ORIMSS^ 

1* Alliod Iniiabitor .ta o f Oooupiod To rritor ios, 

IiL Tho Right s to hjfo ,, Health and Pors. ma l i'ntogritv* 

A largo nunbor of offuncus for which war criminals havo boon 

t ♦ 

oondoraned havo constituted violationn of tho righto to lifo, health 
and personal integrity of ulliod inhabitants of ocaupiod torritorios. 

Ono rolovant gonor."l pro vu. a ion via 0 I 1 v«u: quoted, for instanoo, in tho 
indiotmont in tho coso againat Otto O'nluudorf and 24 othars, Subsequent 
Proceedings Case No>9. hold before nn American MiJitary Tribunal at 
Nuremberg, is Arbialu 43 of the iiuguu Gonvuntion, 'rtiich roads os 
follows I 

_• j . , 'f 

w Tho authority of tho power of tho Stato having passed do 
facto inti) the hands of tho occupant, the xattor shall*"cIo 
TSTin his power to restore, ani onouro, as f ir as 
possible, puttie order and j;ifoty, rospouting at tho samo 
time, unlops absolutely prevented, tho laws in foroo in 
tho country* " 

The provision moat uiton quotod during v.ar orlmo trials in this 
oonnootion, howavor.. is Article 46 of cho fluguo Convention, perhaps ] 

booouso it foxbidn more explicitly tiio typor of offonoos for whioh 
the alleged war criminals aro brought beforo tho ocurta* This 
art id 0 reads as follows: 

" Family honour and rights, individual lifo, and private 
property, us woll as raligious convictions and vjorship, 

Bust bo roapoctocU 

Private property uust not bo oonfiaoatod, " 

Artido 46 ia often quotod, for instance, in ouaoontration oomp 
trials* For oxamplo, tho prosocutor in the trial of Josef Kramer 
and i»4 others, held ooforo a British tfor Crimen Goiu*t at Lttnoburg 
from 17 th Soptesibor - 17 th Nuvambuv 1945 (the Bolson trial), in hia 
closing addross, claimod tliat the inhabitants uf ocuupiod territories 
were protootod by Artiolo 46 and wont on to qaoto tlw text of paragraph 









383 of Chapter XIV of the British Manual of Military Law, which boars 
a strong likeness to tho article of tho Haguo Convention: "It is the 
duty of the oooupant to soo that tho livos of inhabitants aro 
rospootod, that thoir domostio poaco and honour aro not disturbed, 
that thoir religious convootions aro not interfered with, and generally 
that duross, unlawful and oriminal attacks on their porsons, and . 
felonious actions as rogards thoir proporty, ore just as punishable as 
in times of poaco, w (^) 

In the Zyklon B oase (the trial of Bruno Tosoh and 2 others, 
hold boforo a British Military Court at Hamburg from 1st - 8th Maroh, 

1946) tho owner of a firm which arrangod for the supply of poison gas 
to Ausohwitz, among othor destinations, and his socond-in-oommand 
woro found to have known of tho foot that this poison gas was usod 
for killing Alliod nationals internad in concentration oomps and woro 
sontonoed to doath, Hero again, tho prosocution relied upon Art ,46 
of tho Haguo Convention, to which, as tho prosooutor pointed out, both 
Go many and Croat Britain woro partios. 

To quoto a trial hold in tho Far East, it may bo pointod out that 
Art, 48 appears among the provisions said to have been violated by 
Takashi Sakai, tried by tho Chincso War Crimes Military Tribunal of tho 
Ministry of Nati -nal Dofonco, Nanking, on 27th August 1946* This 
accused was found guilty, inter alia , of inciting or permitting his 
subordinates to wound non-combatants, to rape, to plundor, to deport 
oivilians, to indulgo in orucl punishments am} torturo, and to causo 
dostruotion of proporty. 

Among the many othor trials which aro rolovant in this connection, 
tho following nay bo raontionodj The trial of Max Pauly 
ami 13 others held at Hamburg from 18th March to 3rd 
May, 1946, (tho Noucngar.ee Trial), the trial of Hermann Vogel 

"‘•P- 1 - - 1 1 ~ . " 

(l) Soo War Crime Trial Law Reports published for the United Rations War 
• ’ • ( 

Crimes Coiaaissian hy H«K. Stationery Office, London, Volume II,p.105, 
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ail 5 others, hold boforo the Polish SJpooial Criminal Court in Lublin 

from 27th Novmnbor - 2nd Docombor 1944 (tho Majdanok trial) and tho 

trial of Yanura Saburoh hold boforo tho Nothorlonde Tomporory Courts 

Martial at Bolikpapon (N.E.I.) on tho 13th Soptorabor 1946# 

' Franco, as an ox-oocupiod territory, haa hold a largo numbor of 

trials for offonoos comnittod against oiviliana, oapooially offonoos 

causing doath and porsonal injury. A largo numbor of roporta on such 

trials arc in tlio custody of tho United Nations War Criaos Commission, 

1 : ,• 1 9 • ♦ f * 

but tho rolovant artiolos of international oonvontions aro not montionod 

in tho Pronch documonts supplied, (of, Doo, 111/96, p,6.) It is oloar, 
however, that tho many oasos of unjustified killing, v/ounding, oto. 
which appear in tho so trials, would ooxao within tho soopo of Art ,46 of 
tho Haguo Convontion, 

Allegations of terrorism against tho civilian population aro 

rolovant in this oonnootion. (cf, tho Dutoh trial montionod above and 

• • * 1 

the trial of Eborhard von Mackonson and Kurt Moolzor, Gorman nationals, 
triod by a Military Court for tho Trial of War Criminals at Romo on 
18th - 30th November 1946.) 

Casas of rapo fall within this hooding, (of. trial of Hans Muller, 
held boforo a Military Tribunal at Angors on 30th November 1945#) and 
also oasos involving nodical oxporimonts (of.tho trial of Martin 
Gottfried Weiss and 39 others hold boforo a General Military Govommont 

*t * 

Court at Daohau from 15th N 0 vombor - 13th Docombor 1945 /tho Daotaau 
Concentration Co^ip tria^7 ^nd tho trial of Erhard Miloh boforo an 
Amerloan Military Tribunal at N u romborg from 4th Fobruary - l6gh April 
1947 ^uraraborg Subsequent P r ocoodingB Trial Nj.2_7») 

In oonnootion with morcy killings, roforonoo should bo nado to 
the trial of 0tie C’lkipp and Kurt Kiehno, Goncral Military Government Court at 
Ludwigsburg, 9th Attfil, 1946. 


O 


















o Fr o odom of Movomont 


Oaaos involving ohargos of <loxx>rtation aro rclovant in this 
connection. Soo for instanco tho trial by a Ohinoso Military Tribunal 
rcfcrrod to above; soo trial of Robort Wagnor and 6 others, hold boforo 
a Fronoh Military Tribunal at Strasbourg on tho 3 rd May 1946; soo trial 
of Wilholm Artur Konstatin Wagnor boforo tho Norwegian Eidsivating 
Lagmonnsrott, from August - Ootobor 1946. Slave labour is dealt with 
in tho trial of Erhard Milch, triod by an American Military Tribunal at 
Nuromborg from 4th February - l 6 th April 1947* in tho trial of OaJrl 
Krauoh and 22 others v.hioh was oponod by an American Military Tribunal 
on Nuremberg on tlio 14bh August 1947 and in tho trial of Alfrled JCrupp 
von Bohlon. und Halbocli and 11 others, which will bo hold at Nuremberg 
boforo an American Military Tribunal (Subsoquont Proooodings Cases 
No a. 2, 6 and 10). 

Conditions undor whioh deportation booonos a crime, are sot out 
in the Judgment of tho Miloh trial. Rofcronoo should also be made to 
the trial of Capt. Eitaro Shinohara and 2 othors boforo on Australian 
Military Court at Rabaul from 30bh March - 1st April 1946. 

(iii) Tho Right to a ffair^T r-jjxL. 

Evon mombors of an underground movomont havo tho right to a fair 
trial on capture. Many of tho trials mentionod under ”2. Allied 
Civilians in Oocupiod Torritorio 3 who tako up Arms against the Enemy" 

(soo later), aro relevant horo. Tho quostion of tho wrongful oxten- 
tion of Nazi law and courts to oocupiod territories is doolt with in 
the trial of Josof Altatottor and 15 others, triod by Amorioon Military 
Tribunal at Nuremberg (Subsoquont Proceedings Case N 0 # 3 ), and roforenoe 
should also bo made in tlus connection to tho trial of Robert Wagner and 
6 othors before a Prono^ Military Tribunal, at Strrsbourg on 3rd May 1946* 
(lv) Famil y R^ghts. 

"Family Rights" are spocifioniiv pr^taotod by Art .46 of tho Hoguo 
Convention, and mary of bho offences for which war criminals havo boon 
condemned havo, in fact, constituted violations of thosa rights. 

Examplos aro providod, for instanco, by tho splitting up of families for 
purposes of deportation to slavo labour. 
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In tho trial of Hoinrioh Gorike and 7 others before a British 
Military Court at Brunowiok from 20th Maroh to 3rd April 1946 (the 
Velpko Children's Homo Casa), tho prosecution rolled upon Art.46. In 
this oaso, various acousod woro found guilty of boing "oonoomod in 
tho killing by wilful nogloat of a numbor of ohildron, Polish nationals!' 

It was shown that they wore implicated in tho osfcabliahmont and running 
of a home to which Polish fomalo workors in a district of Gorraajy wore 
forood to sond thoir ohildron, tho objoot boing to froo tho parents 
for forcod labour for tho bonofit of tho German oconony. Many of 
the ohildron dlod through nogloot. 

( v) Roligious Rights. 

It will bo noted that "roligious convictions and worship" are also 
protected by Art.46 but vory littlo uso has boon mado in v/ar orimo 
trials of this aspect of the provision. 

Violations of roligious rights, intor alia , wore allogod in tho 
trial of General Toraoyuki Tanashita, triod boforo an A^orioon Military 
Commission at Manila, Philippine Islands, from 1st Octobor - 7th Dooombor 
1943. In this coso, it was shown tha4 among the groat destruction 
oausod by troops undor tho ooousod's connand, figured tho dostruotlon 
of roligious odificos. Such destruction of roligious property may however 
possibly bo bottor classed undor tho hooding of devastation of property 
rathor than undor tho hooding of violation of individual roligious 
functions. 

(vi) p roperty Rights. 

Allegations of violations of proporty rights have boon froquont 
in war orimo trials. Onco again, "privato proporty" is spooifically 
mentioned in Art.^. 

Thero ate many oxamplos among tho trials by French Military 
Tribunals of the dostruotion or tlioft of proporty in occupied Franco. 

Among other trials dealing with destruction of xiroporty may bo 
mentor ’ tho trial of Takaolii Sakai by tho Chino so War Crime s Military 
Tribunal of tho Ministry of National Dofonoo, Nanking on 27th August, 

1946. 
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Tho trial of Priodrich Fliok and 5 others, boforo an American 
Military Tribunal at Nuroraborg (Subsequent Pro ex: c dings Trial No*5), 
and tho Krupp trial, (Subsequent Procoodings No*10), deal with eoononio 
pillago among other nattors. Also of intcrost in the soma connection 
aro tho Miloh trial (Subsequent Proooodings No*2) tho trial of Oswald 
Pohl and 17 others, tried boforo an Amoeban Military Tribunal at 

t 

Nuremberg (Subsequent Ppoooodings No*if), and tho trial of Carl Krauoh 
and 22 others, which was opened boforo an American Military Tribunal at 
Nuremberg on tho 14th August 1947 (tho I.G*Farbon Industrie case, 
Subsoquont Proceedings No.6) 

(wil) Civic Rights* 

Perhaps oases involving denationalisation would fall undor this 
hooding; see for instance tho trial of Ulrioh Groifolt and 13 others 
which will be hold at Nuremberg boforo an American Military Tribunal 
(Subsoquont Proceedings No*8) in which tho allegations includo charges 
of Genocide* Gonocido is also chargod in tho trial of Otto Ohlondorf 
and 23 othors (tho "Einsatzgruppon" trial) whioh is being held at 
Nuremberg bofore an American Military Tribunal (Subsoquont Proceedings 
No* 9)* Two further trialB whioh aro of intcrost in this connootlon 
aro tho Fronoh trial of Robert Wagnor, in which ono of tho chargoa 
ooncoms rocruitmont for tho bo no fit of tho ono my and also tho Trial 
of Josef AlstSttor (Subsoquont Proceedings No#3)* 

2* Alliod Civilians in Occupiod Tarrltorios 
who lake up Arms against tho Enorcy* 

Provisions relative to t ho quostion of tho legal position of 
allied civilians in oooupiod territories who tako up arms against tho 
enemy aro Artidos 1 - 3 of tho Haguo Convention, whioh provide as 
follows; 

"Art,! * T^o lav/s, rights, and dutio3 of war apply not only to tho 
army, but also to militia and voluntoor corps fulfilling all tho 
following conditions: - 

(l) Thoy must bo oomnandod by a person responsible for his 
subordinates; 
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(2) They must linve a fixed distinctive sign rocognisable 
at a distance; 

(3) They must carry anna oponly; and 

(4) They ruxst conduct thoir oporation3 in accordance with 
the lavra and oustoms of war, 

1 

In oountrio3 vvhoro militia or vcluntoor corps constitute 
tho an ay, or form part of it, they aio inoludod undor the de¬ 
nomination "army ", 

Art,2, T^o inhabitants of a torritory not undor occupation 
who, on the approach of the enemy, spontaneously take up arms 
to resist the invading troops without having had time to 
organize themselves in accordance with Article 1, shall bo 
rogardod as belligerents if thoy carry arms oponly, and if 
thoy respect tho laws and customs of war. 

Art,3, The srrmod forces of tho Lolligoronts may consist of ' 
combatants and non-combatants. In the caso of capture by 
tho enony, both have tho right to bo treated as prisoners of 
war. " 

Trials which aru of interest in this connection include tho 
trial of Yamamoto Chusaburu hy a British Military Court at Kuala 
Lumpur on 30th January to 1st F 0 bruary 1946, tho trial of Karl, Buck 
and 10 others before a British Military Court at WUppertal from 6th 
to 10th May 1946, tho trial of Hoinrioh KLoin anl 14 others boforo a 
British Military Court at Wuppertal from 22nd - 25th May 1946, tho . 
trial of General Victor Aloxandor Friedrich Willy Scogor and 5 others 
boforo a Military Court a Wuppertal from 17th June - 11th July 1946, 
tho trial of General Tomoyuki Yanas id t a, tried by an American Military 
Comnission at Manila from 1st Octobor - 7th Doconber 1945# tho trial 
of Wilhelm List and 11 othors bo fore on American Military Tribunal at 
Nuremberg (Subsequent Proceedings Coso No,7)# the trial of l/0pl, 

Rehoi Okraura and 2 others boforo an Australian Military Court at 
Rabaul from 13th - 18th Doconber 1945# the trial of Womor Krotzschm&r 
before a French Military Tribunal at Angers on tho 27th March 1946 
the trial of Johann Gonz boforo a French Military Tribunal at Toulouse 
on the 16th April 19.46, tho trial of Richard Wilhelm Homonn Bruns 
and 2 othors boforc a Norwegian Eidsivating Lagnannsrott on 20th Maroh 
1946 and tho trial of KriuiiuilsekrctHr Willie August Kesting, and 
Nils Peter Beidiard Hjelnberg by the Gulating Lngmannsrett in Maroh, 
1946, and by the Supreme Court of Norway, July, 1946, 






On a harrow interpretation, the Hague Convention does not protect 
civilians outside of oooupied territory, sinoe the heading of Section 
II of the Hague Convention is "Military Authority over the territory 
of the Hostile State". This interpretation has not, however, prevailed* 
Por instanoe, in the Hadamar trial, (the trial of Alphons Klein and 6 
others before an American Military Commission at Wiosbaden which was 
oomplotod on the 15th October 1945,) various accused were found guilty 
of talcing part in tho deliberate killing of, among other people, over 
1*00 Polish and Soviet nationals, many if not most of whom were 
civilians, by injections of poisonous drugs. Here, tho fact that the 
offencos took place in Hadamar, Go many, and not in occupiod territory, 
was, of courso, treated as entirely irrelevant. Another example among 
the many in cxistonoo, is the Bolson trial. In this trial, tho offences 
ccranittod in Auschwitz and thoss conmitted in Belsen were treatod by tho 
Oourt as being on entiroly tho same footing, tho fact that Bolsen was on 
German territory and Auschwitz in occupied Poland being treatod as 
beside the point from the legal point of view. In his opening state¬ 
ment in tho trial, tho prosecutor quoted paragraphs 442 and 443 of the 
British Manual of Military Law: 

" 442. ^ar crimes may be dividod into four different classes: 

(i) Violations of tho recognised rules of warfaro by 
members of tho arrood forces... 

443» ^he more important violations are the following ••• 

ill-treatment of prisoners of war;... ill-treatment of 
inhabitants in occupiod territory..." 

Tho Prosocutor claimed that although tho words "inhabitants in 
occupiod countries" wore usod, it was obvious that they should be 
extended to "all inhabitants of occupiod countries who have boon 
deported from their own country," tho deportation, in fact, being 
a further infringement. 

In tho trial of Heinrich Gcriko and 7 others (tho Velpko 
Children's Homo case, to whioh reference has already boon mado^^), 
various aoousod wore found guilty of boing ooncemed in the killing 
by wilful nogloot of Polish ohildron born on Gorman territory* 
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Art iolo 1 *j 6 of tho Hague Convention waa drafted at a time when 

deportations for forced labour on tho scale carriod out by Nazi Germany 

oould not have been' contemplated, and strictly speaking, applies 

only to tho behaviour of tho occupying power within tho occupied 

territory. Novortholoss, it is clear that the gonoral rule laid down 

therein must bo valid also in respect of inhabitants of the oooupied 

territory who hove boon sent into the country of tho occupant for 

‘forood labour, as hd mothers of tho children who wore sent tolhe 

Velpke Baby Homo, and to tho childron born to them while in oaptivity. 

The prosecutor in this trial pointed out, as did tho prosecutor in the 

Belsen trial, that cucli deportati. waa in itself contrary to 

international law, as was stated in Oppenheim-Louterpacht, International 

Law, Vol.II, 6th Edition, on pp<> 3^5-6, in tho following passage: 

" ....there is no right to deport inhabitants to the oountry 
of tho occupant, for tho purpose of compelling thorn to work 
thero. When during the World War tho Gormans doported to 
Germany several thousands of Belgian and French non and 
womon, and compelled them to work thero, tho whole oivilised 
world sti^natiood this cruel practice as an outrage. " 

It could, of courso, have boon arguod by tho defence in both the 
Belsen trial aid in tho Velpke Baby Homo trial that the offence of 
deportation was c< mmitted by parsons c tiior than the accused; neverthe¬ 
less it soeras reasonable to assume that tho inhabitants of an occupied 
territory koep their rights under Internal!)nal Law ..hen forcod to 

9 

leave their own country, ovon though this is rx>t oxprossly provided in 
the Hogue Con-Amt ion. 

For the rights of deported labour, roferonco should bo made to 
the Judgmont in the Milch trial (Subsoquont Proceedings No#2). 

A» Non-Allied Nati onals. 

Eneny nationals ore loft unprotected in war crime trials proper, 
by contrast with trials of what are known as"orinios against humanity”. 
For instanco, tho British Royal* Warrant provides, in Regulation 1, 

f 

that the offoncoa to tried by British Military Courts shall only 

be violations of th-i lav/s _uy.~ usages of war • oomnittod during any 

war in which KLs Majesty has boon or may bo ongagod at any time sinoo 

* 

tho 2nd September 1939* 
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The question received some discussion during the course of the 

Belsen trial* On the 3rd October 1945# the defence objected to the 

in 

proposal of the prosecution to put /affidavits which included the 
allegation of an offenoe committed against a Hungarian girl* Dofenoe 
Counsel pointed out that the oharge against the accused referred to 
the committing of a war orime which involved the ill-treatment and 

killing of allied nationals* Counsel also thought that it was within 

• • • 

the knowledge of the court that a war orime could not be committed by 

a German against a Hungarian sinoe the latter would not bo an Allied 

national* The Prosecutor made two points in replying: Hungary, he 

said, loft the Axis bofore April 1945 * end had come on to the Allied 

side; at that time, therefore, the Hungarians were at least some form 

of Allies, though Counsel did not know to what extent* A more general 

point made by the Prosecutor was that what he was trying to prove was 
• \ * . 
the treatment of the Allied inmates of the camp* Ho thought that he 

« 

was perfectly entitled to put bofore the Court evidence of the treatment 
of other persons in tho camp* If there were ton people and ho wanted 
to prove that one of them was badly treated, in the Prosecutor's 
submission, he Was perfectly entitled to prove that the ten were badly* 
treated. The treatment of all the inmates in the camp was relevant 
to show the treatment of any individual inmate* 

The Court decided that the paragraph be included in the evidonoe 
bofore the Court. 

Colonel Smit^Claimed that only offences against Allied nationals 
could be regarded by the Court os war orime a, and that "Allied 
nationals" meant nationals of tho United Nations* The term therefore 
excluded Hungarians and Italians* As has been Been, the Prosecutor 


(l) Counsel for the Defendants in general 
















- 12 - 


himsolf In effect disclaimed any intention of charge ig the accused of 
orimes against persons other than Allied nationals. Both Pnoseoutlon 
and Defence therefore recognised that, under the Royal Warrant, the 
jurisdiction of British Military Courts is limited to the trial of war 
crimes proper and excludes orimes against humanity as defined in Artiole 
6(c) of the Charter of the International Military Tribunal. British 
Military Courts deal with suoh orimes only if they ore also violations 
of the laws and usages of war* 

Nevertheless, it must be added that offenpes against non-allied 
nationals do fall within the jurisdiction of some courts other than 
International Military Tribunals in Nuremberg and Tokyo, for instanoe, 

some of the United States Military Commissions appointed for the Trial 

> 

of War Crimes* 

Of these, tho narrowest jurisdiction is that vested in the Military 

Conmissions appointed in the Mediterranean Theatre of Operations* In 

1 

the Mediterranean Regulations (Rogulatlon l) tho expression "war orime" 

means a violation of tho-laws and customs of war* 

( 4 ) 

Under the European Directive (paragraph la), Military Commiesions 
are appointed for the trial of persons who are charged with violations 
of the laws or customs of war, of the law of nations or of tho lavra of 

9 

occupied territory, or aiiy part thereof* The European Dirootive adds 

therefore to the jurisdiction of Military Conmissions violations of the 

laws of nations other than tho laws or oustoms of war, and violations of 

tho loool law of tho oocupiod torritory. In Regulation 5 of tho Paoifio 

( 2 ) 

September Regulations, tho offenoes falling under the jurisdiction of tho 
Military Conmissions arc dosoribod as follows: 


(1) By command of General Eisenhower, a directive regarding Military 
Conmissions in tho European Theatre of Operations was made by an 
Order of 25th August 1945* 

(2) Similarly, by command of Gonorol MaNarney, Regulations for the 
Trial of War Crime for tho Mediterranean Theatre of Operations 
were made on the 23rd Soptombor 194-5 by circular N 0 *ll4* 
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" Muider, torturo or ill-treatment of prisoners of war or persons 
on the soaaj killing or ill-treatment of hostages; murder, torture or 
ill-treatment, or deportation to slave labour or for any other illogal 
purpose, of civilians of, or in, oocupiod territory; plunder of publio 
or private property; wanton destruction of cities, towns or villages; 
devastation, destruction or damage of public or private property not 
justified by military necessity; planning, preparation. Initiation or 
waging of a war of eggrossion, or an invasion or war in violation of 
international law, treaties, agreements or assurances; murder, extej> 
mination, enslavement, deportation or other inhumane aots committed 
against any civilian population, or persecution on politioal, racial, 
national or religious grounds, in execution of or in connection with any 
offence within the jurisdiction of the oonmission, whether or not in 
violation of the domestio law of tho country where porpetratod; and all 
other offences against the laws or customs of war; participation in a 
common plan or conspiracy to accomplish any of ths foregoing. Leaders, 
organisors, instigators, accessories and accomplices participating in 
ths formulation or execution of any such conmon plan or conspiracy will 
bo held responsible for all acts performed by any person in execution of 
that plan or conspiracy. " 

' < l > 

The Pacific Regulations of 5th December, 1945, define the offences 
to bo tried by the Military Conmissione in the Pacific Theatre in the - 

» s. 

following words (Regulation 2(b)): . 

"(l) Military Gonmissions, established hereunder shall have jurisdiction 
over ail offences including, not limited to, the following* 


(a) The planning, preparation, initiation or waging of a war 
of aggression or a war in violation of international 
troatios, agreements or assurances, or participation in 
a common plan or conspiracy for the acoonqplishment of 
any of tho foregoing. 

(b) Violations of the laws or customs of war. Such violations 
shall include, but not bo limited to, murder, ill-troatment 
or deportation to slavo labour or for any other purpose of 
civilian population of or in oocupiod territory; murder or 
ill-treatment of prisoners of war or internees or persons 
on the soas or el 30 whore; improper treatment of hostages; 
plunder of public or privato proporty; wanton destruction 
of cities, towns or villages; or devastation not justified 
by military necessity. 

(o) Ifordor, extermination, enslavement, deportation and other 
inhuman acts committed against any civilian population 
before or during the war, or persecutions on politioal, 
racial or roligious grounds in execution of, or in connec¬ 
tion with, ar\y crime dofinod herein, whether or not in 
violation of tho domostio laws of tho country where 
porpetratod. 


(2) The offence need not have been oonmittod aftojr a particular date 
to render the responsible party or parties subject to arrest, 
but in general should have been conmitted since or in tho period 
imaodiatoly preceding the Mukdon inoidont of 18th September 1931*" 


(l) "Regulations Governing tho Trial of Accused War Criminals", 
issued by General Mac Arthur. 










In tho China Regulations / tho jurisdiction of the Commission 

is circumscribed as follows} "The military commissions established 

« 

hereunder shall have jurisdiction over the following offenooss 
Violations of the laws or customs of war, including but not limited 
to murder, torture, or 111-troatmont of prisoners of war or persons 

• * m i ' 

r i 

on tho boos; killing or ill-troatmsnt of hostages, murder, torturo or 
ill-treatment, or deportation to slave labour or for any other 
illegal purposes, of civilians of, or in, occupied territory; plundor 
of piblio or privato property; wanton destruction of oities, towns 
or villages; devastation, destruction or deoago of publio or privato 
property not justified by military necessity; murder, extermination 
enslavement, doportatlon or other inhuman aots oomittod against any 
civilian population, or porsooution on political, rooisl, national or 
roligiaus grounds, In execution of or oonnoation with any offunco within 
tho jurisdiction of tho oomalssi,on, whether or not in violation of tho 
domostio lav/ of the oountry whoro perpetrated; and all other offunoos 
against the laws or customs of war; participation in a oonmon plan or 

i *■ 

conspiracy to aoooaplish any of tho foregoing. Loadora, organizors, 
instigators, aooessorlos and accomplloos participating in tho formula¬ 
tion or cxocutlon of any suoh oonmon plan or conspiracy will bo hold 
responsible for all aots performed by any person in oxooution of that 
plan or conspiracy. " 

In dosoribing tho offenooo subjeot to trial by Military Tribunals 
tho Reflations used in tho paoifio thoatro and in China reflect tho 

« • • ,9 

lnfluenoo of the lour Power Agreement of 8th August 19A5* and 
particularly of Article 6 of tho ^barter of tho International Military 
Tribunal annoxod to it. Under tho Charter tho International Military 
Tribunal has jurisdiction ovort 

(a) Crimes against poaoo, 

(b) War Crimes, namoly violation of tho laws or customs of war, and 

(c) Crimes against humanity* 

(l) A sot of Regulations issued for tho China Thoator on 21st January 
19A*. 










Military Commissions operating undor the p&oifio Regulations have 
jurisdiction over all offonooa, including, but not llraitod to, the 
throo typos of offonooa enumerated. It is also oxprosal/ stated 

there that tho offoncoa ncod not have boon oommittod aftor a particular 
dato, but in gonoral should have boon committed sinoo or in the period 
Immediately preceding tho Mukdon inoidont of 18th September 1931* 

Trials hold by oourts acting under Law No,10 of tho Allied Gontrol 
Council for Germany also, of course, possess Jurisdiction over crimes against 
humanity (and indcod ovor orimos against peace), as well os over war 
orimea. (Soe Dr, Mayr-Harting's section of the Roport,) it should 
be added that paragraph 2 of tho Danish Act of 12th July 194+6, 
regarding the punishment of war criminals states that N ,,,,Thi* act 
shall apply ,,, also to all acts which, though not specifically oitod 
above, are oovorod by Art. 6 of the Chartor of the International 
Military Tribunal,.,," 

Neutral oitizens are also, to somo degree, protootod by war 
orlxao trials. Fbr instonoo, .urtiolo 1 of tho N jrwogion Law of 13th 
Dooombor 194+6 on tho Punishment of Foroign War Criminals, provides) 

" Acta which, by roaaon of their character, come within tho 
aoopo of N 0 rwogian criminal legislation are punishablo, 
according to Norwegian law, if they woro oommittod in viola¬ 
tion of the laws and customs of war by enemy oitizons or 
other aliens who woro in eneuy sorvico or undor enemy 
ordors, and if tho said acts wero oommittod in Norway or 
were dirootod against Norwegian oitizens or Norwegian 
interests. In ocoordanco with tho torms of the Civil 
Criminal Code No. 12, paragraph 1+, with which should bo 
road r No.l3, paragraphs 1 and 3» tho above provision applies 
also to acts oommittod abroad to tho prejudice of Allied 

1 ) 

An explanatory memorandum of tho Norwegian Ministry of Justioe 
and Polios dealing with this lav/ statos that, in roforring to rights 
which are equivalent to Allied rights, the Draftsmen had in mind 
particularly: (a) Danish oitizons and their eoonomio interests, and 
(b) neutral oitizons in Norway or othor Alliod armed foroes or 
parsons employed in other Allied war work. 


legal rights or of rights which, as laid down by Royal 
Proclamation, aro doomod to be oquivalont thorelo, ^ ( 


(l) Italics not in tho original. 











Certain oatogorics of neutral citizons v/ould soora alBo to bo 
protootod by Artiolo 1 of the Pronch Ordinanoo of 28th -august 194A, 
oonooming tho prosooution of war orirainals,which providos as 
follows: 

" Artiolo 1. Enony nationals or agents of other than Fronoh 
nationality who aro serving onony administration or interests 
and who aro guilty of orimos or offoncos conmitted since the 
boginning of hostilities, either in Franco or in territories 
under tho authority of Franco, or against a Fronoh national, 
or a porson under Fronoh protootion, or a porson serving or 
having sorvod in tho Fronoh armod forces, or a statoloss 
person resident in Fronch territory before Juno 17th 1940, 
or a rofugoo residing in Fronoh territory, or against tho 
property of any natural persons enumerated aboV0| and against 
any French corporate bodios, shall bo proseoutod by Fronoh 
military tribunals and shall bo judgod in accordance with tho 
Fronoh laws in foroo, and according to tho provisions sot out 
in the prosont ordinanoo, whore such offonoos, ovon if 
oonmittod at tho time or undor the protoxt of an oxioting 
state of war, aro not justified by tho lows and customs of 
war. M 


Rolovant in this oonnoctior. also is tho trial of Johann 
Sohwarzhuber and 15 othors, tried before a Military ceort at.Hamburg 
from 5th December, 1946 - 3rd February, 1947, (the R&vonsbruok 
Concentration Crop trial), * * *. 

Of somD interost in connootion v/ith tho roquiromont that a 
brooch of tho lav/s and usages of war ' can', not involve offonoos 
by onoqy nationals against cno<jy nationals, is the ' * 

question whether territory oon bo annoxod whilo war is still in 
progress* Thus, in the Bolsen trial, the defence claimod that 
a number of the victims of atrocities conmitted in Bolson and 
Auschwitz hod oeosod to bo Allied nationals and had booomo Gorman 
subjects as a result of tho annoxation of tholr Homelands by Go many* 
The prosecution ropliod that before it was possiblo for a country to 
bo annoxod, tho war must bo ondod. Whilo a war was still in progross, 
tho oitizons woro ontitlod to tho protootion of tho Hague Convention* 
Opponhoim-Lautorpacht, International Lav/* Vol*I, Fifth Edition, 
p,450, statos that tho act of forcibly taking possession of a part of 
an enony's terr tory during the oontinuanco of war, "although tho 

« 4 

conqueror may intend to keep the oonquorod territory and thoroforo to 
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annox it, does not confor a titlo so long aa tho war has not terminatod 
oithor through simple cosaation of hostilitios or by a troaty of peace* 
Therefore, tho practioo, which aomotimoa prevails, of annoxing during 
a war a oonquorod part of oner\y territory cannot bo approved. For 
annexation of oonquorod onony territory, whether of tho whole or of part, 
confers a titlo only after a firmly established conquost, and so long 
as war oontinuea, conquost ia not firmly ostablishod. 

This doctrine was undorlinod in tho jud^nont o f tho International 
Military Tribunal at N u njmborg whore it was, statedj 

" A further submission v/as made that G a many wa3 no longer bound 
by tho rules of land warfare in many of the territories oooupied 
during the war bo cause Germany had aonplotoly subjugatod thoso coun¬ 
tries and incorporated them into tha Gorman Reich, a faot whioh gave 
Germany authority to deal with tho occupied oountrie3 as though they 
were part of Germany, In tho viow of tho Tribunal it is unnecessary 
in this cose to decido whether this doctrine of subjugation, dependent 
aa it is upon military conquost, lias any application whoro tho 
subjugation is the rosult of tho orimo of a&'rossivo v/ar. Tho dootrine . 
was novor oonsidorod to be applicable so long as there v/as an amy in 
tho field attempting to restore tho occupiod countries to their true 
ownors, and in this oaso, thoroforo, tho doctrino could not apply to 
any territories occupiod aftor the 1st deptombor 1939* As to the v/ar 
crimes committed in Bohomia and Moravia, it is a sufficient answer that 
theso territories wero novor added to the Roich, but a more protectorate 
was established over them, " v ‘ ' 

i » , 1 

t 

The same problem was touched upon in tho Milch trial. 


5. Armed Forces. 

Very few trials have so far been brought to the attention of the 
United Nations War Crimes Conmission in which allegations of violations 
of laws and customs of war,designed to protect tho fighting forces 
against illegal means of warfare, have been the 3ubjoct of trials* 


(l) British Command Paper, Cind. 6964, p. 65. 









In the trial of S.S. Brigadeftlhrer Kurt Meyer, held try a 
Ca n adia n Military Court at Auriph from 10th - 28th Deoember, 1945 , it 
was alleged, inter alia , that the accused, in violation of the laws and 
usages of war, during the fignting in 1943 - 1944, in Belgium and Stance 
"incited and counselled troops under his coaaand to dery quarter to 
allied troops," and this was ono of the charges on which Meyer was 
found guilty. Nevertheless, it is doubtful whether such offences 
should be classified as offences against the members of armed forces 

, * t 

or Offences against prisoners of war. They are of course specifically 

prohibited by Article 23(d) of the Hague Convention whioh provides) 

/ "Artiole 23 , In addition to the prohibitions provided by special 
Conventions, it is particularly forbidden) 

(d) To declare that no charter will be given;" 

• i 

6 ^ Prisoners of War , 

Cases concerning offences against prisoners of war and against 
inhabitants of occupied territories form the two nain categories of 
war crime trials, 

(i) Interpretation of the term "Prisoner of war H . 

Under this heading, the following questions, among others, 
should be examined) 

(a). The interpretation of the Hague and Geneva. 

Conventions so as to cover crimes committed not in camps, but 
on the line of march. 

Trials which are relevant to this point include the trial of Amo 


I 


i 



Hearing, hold boforo a B r itish Military 0 o urt at Hannover from 24th 

- 26th January 1946* in which a mombor of a guard company was aoousod ' 

of ill-treating member a of tho British any and othor British and 

Alliod nationals while on tho march with a column of prisons rs of war 

from Marionburg to Brunswick. Tho a ecu sod was found guilty, tho 

prosecutor having submit tad that tho column of march dosoribed in tho 

trial was to all intonts tho samo and in the same position as a 

Prisoner of War Camp. All the duties sot out in the Genova prisoner 

of War Convention fell on tho shoulders of tho aocusod. 

Roferonco should also bo made to the trial of Oapt. Shoichi Yamamoto 

and 10 others. Japanese nationals, tried by an Australian Military 

Court from 20th - 27th May 1946 at Raboul. 

(b^ ThQ Application of tho Haguo and Genova Conventions 
to primes committed against prisoners of War in Concen¬ 
tration Campa. 

• During the oourso of tho Bolson trial/; )1, Smith (Defence, counsel) pointed at 
that in one of tho instancos ohargod, whero victims were prisoners of 
war, a British subject vtoo had been copturod as a prisonor of war 
was transferred to tho concentration oamp. This was a oloar 
international wrong, but tho wrong consisted in ceasing to troat him 
as a prisoner of war, in taking him out of the oamp whero ho was 
protected by the Gonova Convention, and putting him in a concentration 
camp whore he was exposed to tho same treatment as ary other inmate. 

Tho responsibility rested with thoso who sent him to Auschwitz or 
Belsenf but the responsibility of the peoplo at Ausohwitz and Belsen 
was the some in regard to that man as to any other inraato. Counsel 
did not know whether they oven knew he was a prisonor of war. In 
any case they hod no option but to treat him as anyone olso. 

In his closing address, tho Prosecutor olaimed that Colonol 
Smith had suggested that tho crime involved was tho moving of tho 
prisoner of war from tho prisoner of war camp into tho concentration 
oamp and that anything which hupponed to him thereafter was tho re by 
excused. Tho Prosecutor found it difficult to accept the suggestion 
that if a man woro ill-treated in a prisonor of war oaiip that Wus a 
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war crime, but if tho ill-treatment took plooe outside in the street 

or in a concentration camp, it was not# ^ 

(o) The interpretation given to Artiole 23(c) 
of tho Haguo Convention. 

Tho Hague Convention was drafted long before tho possibility of 
airmen osoaping from aircraft by paroohuto was thought of} neverthe¬ 
less, the artiole of the Convention has, of course, boon interpreted 
to oover baled-out airmen, whothor captured by tho enemy armed forces 
or by enemy civilians* Reference should be mode in this connection 
for instance, to the trial of Josef Hongobl before an American Military 
Oonmission at Dachau on the 18th October 1945, and to the trial of 
Alfred Keller before an American Intermediate Military Government Court 
at Ludwigsburg on the 2nd April 1946. In connection with the 
application of this artiole and of tho Genova Conventions to paratroops,see 
tho trial of Hans Wlohman before a British Military Court at Hamburg 
on the 29th N 0 vombor 1945 and tho trial of Heinrioh Klein and 14 others 

before a British Military Court, at Wuppertal from 22nd to 25th May, 1946* 
and also the trial of Kurt Student, boforo a,British llilitaxy Court,at - « 
Luneberg, Germany, from 6th - 10th May, 1946. 

(d) The question whothor members of Resistance 
Movements do come Prisoners of War on Capture. 

See for inatanoo, the roforonco made under Allied Civilians in 
Occupied Territories who take up Arms against the Enemy ; see also 
Trial of Carl Bauer and 2 Others before a Frenoh Military Tribunal at 
Dijon, of tfiioh the judgment was delivered on the 18th October 1945# 

the trial of Heinrioh Sasse and 3 others, before a Frenoh Military 

• \ 

Tribunal at Bordeaux, of whioh the judgnent was delivered on the 15th 
April 1946 and the trial of Johann Gonz, held before a Frenoh Militaiy 
Tribunal at Toulouse, of vhich the judgment v/as delivered on l6th April# 
1946. 


o 


(e) Tho luostian of the circunstanoea in which Prisoners 
of War ooiiic'T'bo treated as guapoctod war criininals . 

See trial of Genorol Victor Alexander Friedrioh Willy Seeger and 

5 others, hold beforo a British Military Court at Wuppertal from 17th 

Juno - 11th July, 1946. 

(1) In so far as it did not arrive at a special finding regarding the victim In 
question, who was mentioned on the bealen Charge Sheet the Court would appear 

to have rejected Colonel Smith's argument f 

0 

(2) See pp# 25 - 26, 
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( il) A General Provision Prote c ting prisoners of War 

0 n o general provision protecting prisoners of war is.Artiolo 18 

of tho Geneva P r isoners of tfar Convention, vrtiloh provides that: 

" fiach prisonor of Var Camp shall bo placod under tho authority 
of a responsible offloer..." 

This articlo was quoted, for instanoo, by tho prosooutor in tho 
trial of Arno HoOi*ing, hold boforo a British Military Court at 
Hannover, from 24th - 26th January, 1946* 

(ili) The Right to Ljfo and Health, 

Numerous provisions of tho Ha#io and Gonova Conventions attompt 
to secure for prisoners of war their rights to life and health. 

Thoso may be divided into two categories: 

(a) Those aimed at maintaining goneral minimum conditions conducive 

$ 

to lifo and health and placing on the authorities holding prisoners, 

a 

a duty to maintain prisoners of war. This class includes tho following, 
all of which have been quoted in aotual war crime trials: 

Hague Convention, Articlo 4: 

" Prisoners of war are in the power of the hostile •Gcv'eronanfc, tut 
not of tho individuals or corps who capture them. 

They must be humanely troatod. 

All their personal belongings, except arms, horses and military 
papors, remain their property. 

Hague Convention, Artiolo 7 i 

fChe Government into whose hands prisoners of war have fallen is 
charged with thoir maintenance. 

In dofault of special agreement between tho belligerents, 
prisoners of war shall be treated, as rogardo rations, quarters and 
olothing, on tho some footing as tho troops of tho Government which 
oapturod thorn. " 

Geneva Prisoners of War Convention, Articlo 2: 

" Prison? rs of war are in the power of the hoatile Government, but 
not of the individuals or formation vhich captured thorn. 

They shall at all times bo humanely treated and protected, 
particularly against acts of violence, from insults and from publio 
curiosity. 


Moasures of reprisal against them are forbidden. M 
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Go nova Convention, Articlo 3» 

"Prisoners of vftur aro ontitlod to rospoot for their persons and 
honour* Women shall bo trcatod with all oonsidoration duo to thoir 
sox* 

Ppisoners retain thoir full oivil oapaoity." 

Geneva Convention. Articlo U-i 

"The detaining Power is required to provide for tho maintenance 
of prisoners of war in its charge*, 

Differences of treatment between prisoners are permissible only if 
suoh differences aro based on the military rank, the state of physioal 
or mental health, the professional abilities, or the sex of those who 
benefit from them. " 

Geneva Convention. Article 7: 

"As soon os possible after their oapture, prisoners of war shall be 
ovaouated to depots sufficiently removed from the fighting zone for 
them to be out of danger* 

Only prisoners who, by reason of their wounds or maladies, would run 
greater risks by being evacuated than by remaining may be kept 
temporarily in a dangerous zone* 

Prisoners shall not bo unneoessarily exposed to danger while 
awaiting evacuation from a fighting zone*,.,* " 

Geneva Convention, Artiole 9» 

•Prisoners of war may be interned in a town, fortress, or other 
place, and may bo required not to go boyond certain fixed limits* 

They may also be interned in fenoed camps; they shall not be oonfined 
or imprisoned except as a measure indispensable for safety or health, 
and only so long os circumstances exist which necessitate suoh a 
measure* 

prisoners onptured in distriots which ore unhealthy or whose 
olimate is deleterious to persons coming from temperate climates shall 
be removed as soon as possible to a more favourable climate* 

• *•*••••••••• '• 

Geneva Convention, Article 10 1 

"Prisoners of war shall be lodged in buildings or huts which afford 
all possible safeguards as regards hygiene and salubrity* 

i ► 

The premises must be entirely free from damp, and adequately 
heated and lighted* All precautions shall bo takon against tbe danger 
of fire* 

As regards dormitories, their total area, minimum cubic air space, 
fitting and bedding material, the conditions shall be the same os for 
the depot troops of tho detaining Power* " 

Geneva Convention. Articlo lit 

"The food ration of prisoners of war shall be equivalent in quantity 
and quality to that of the depot troops* 

Prisoners shall also be afforded tho means of preparing for them¬ 
selves such additional artiolos of food as they may possess* 
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Sufficient dr ink in t ’, wator shall bo suppliod to thorn. • The uso 
of tobacco shall bo authorised. Prioonars may bo employed in the 
kitohons. 

All oollootivo disciplinary measures offooting food ore prohibited.“ 
Geneva Convention. Article 12: 

" Clothing, undorwear and footwear shall bo applied to prisoners 
of war by the detaining Power. The rogular replacement and ropair of 
such artioles shall be assured. Workers shall also roooivo working kit 
wherever the nature of tho work roquire a it. 

In all oanpa, oantoenB shall bo installed at which prisoners shall 
be able to procure, at the looal market price, food oommoditiea and 
ordinary articles. 

Tho profits accruing to tho administrations of the camps from the 
canteens shall be utilised for the benefit of the prisoners. " 

Geneva Convention. Article 13i 

. " Belligerents shall bo roqaired to take all necessary hygionio 

moasuros to ensure the oloanlinoss and salubrity of camps and to prevent 
epidemics. 

Prisoners of war shall have for their use, day and night, 
conveniences which conform to the rulos of hygiene and euro maintained 
in a constant state of cleanliness. 

In addition and without prejudice to the provision as far as 
possiblo of baths and shower-baths in tho camps, the prisoners shall 
bo provided with a sufficient quantity of water for their bodily 
cleanliness. 

They shall have facilities for ongaging in physical exorcises 
and obtaining the bonofit of being out of doors*" 

Genova Convention. Artiolo 14i 

"Each oorap shall possess an infirmary, where prisoners of war 
shall receive attention of any kind of which they may be in need. Jf 
necessary, isolation establishments shall bo reserved for patients 
suffering from infeotious and oontagious disoasos. 

'The expenses of treatment, including those of temporary remedial 
apparatus, shall bo borne by the detaining Power; 

Belligerents shall bo required to issue, on demand, to ary 
prisoner treated, an offioial statement indicating the nature and 
duration of his lllnoss and of tho treatment received; 

It shall be perminsi ble for belligerents mutually to authorise 
each other, by means of spodal agreements, to retain in the comps 
doctors and medical ordarlios for tho purpose of oaring for their 
prisoner oompatriots. 

Prisoners who havo contracted a serious malady, or whose condition 
nooo8sitatos important surgical treatment shall be admitted, at the 
expense of tho detaining Fbwor, to any military or oivil institution 
qualified to treat thorn. " 












" Belligerents shall oncourago os much as possible tha organisation 
of intollootuol and sporting pursuits by the prisoners of war* * 

Geneva Convention, Article 251 

» Unless the oourso of Military operations demands it, siok and 
wounded prisoners of war shall not be transferred if their recovery 
might bo projudiood by tho journey, " 

av& Convent ion, Artiolo 27: 

" Belligerents may employ as workmen prisoners of war who aro 
physioolly fit, other than offloors and persons of oquivalent status 
according to their rank and their ability. 


Non-ooraaiseionod officers who aro prisoners of war may bo 
compelled to undortoko only supervisory work, unloss they expressly 
roquost remunerative occupation. 


Geneva Oonvontion, Article 28: 

" Tho detaining Power shall assume ontiro responsibility for tho 
msintonnnoo, a aro, treatment and tho payment of the wagos of prisoners 
of war working for private individuals, " 

Geneva Oonvontion, Artiolo 32: 

" It is forbidden to amply prisoners of war on unhealthy or 
dangerous work. 

Conditions of work shall not bo rondo rod moro arduous by 
disciplinary measures, " 

Genova Convention, .ctlclo 33: 

"Conditions governing labour detachments shall bo similar to thoso 
of prtaonors-of-war comps, particularly as oonooms hygionio conditions, 
food, oare in case of accidents or sickness, correspondence and the 
reception of parcels. 

Every labour detachment shall be attached to a prisoners’ camp, 

Tho commandant of this camp shall bo responsible for the obsorvanoo 
In tho labour detachment of the provisions of thoprosont Convention* 0 

% 

It will bo notod, of oourso, that Artioles 14 and 25 ore also 
relevant in ocnnoction with the rights of the siok and wounded (seep* 34 -J 

Examples of trials in which these artiolos have been quoted and in 
whioh tho rights of prisoners of war to life and health have been 
vindicated, are tho following* Trial of Martin Gottfried Weiss and 39 
others, bo fore an American Gcnoral Military Government Court at Dachau, 
from 15th November - 13th Dooorabor 1945, (the Dachau Conoontration Camp 
case), the trial of Maj.Gon, Otsuka and 43 othors before on *morioan 
Military Oomnission at Singapore from 8 th august - 10th Ootobor 1946, 













tho trial of aiulio Oldoni, an Italian national, trlod bo fore an 
Amerioan Military Commission at Floronoo from 31 fl t October to 7th 
Novambor 1946; the trial of Oswald Pohl and 17 others, boforo an 
American Military Tribunal at Nuremberg (Subsoquont Proceedings Oaso 
No.4-1) tho trial of Friodrioh Flick and 5 others, boforo an <aaorloon 
Military Tribunal at Nuromborg (Subsoqaont Proooodings Oaso No«5)j 
tho trial of Oarl Krauch and 22 others before an Amorioan Military 
Tribunal at Nuromborg (tho I.G»Farben Industrio case), (Subsequent 
Proooodingo No. 6); tho trial of Josef Altstottor and 15 others, 
before an .aw rioan Military Tribunal at Nuremberg, (Subsequent 
Proooodings Caso No. 3)» the trial of Alfriod Krupp von Bohlon und 
Halbooh, before an American Military Tribunal at Nuromborg, (the Krupp 
caso),(Subsequent Proooodings No. 10); tho trial of Oapt. Wadami 
Shirozu and 35 others, boforo an Australian Military Court, from 2nd 
to 18th January 1946 at Ambon and from 25th January to 15th February 
1946 at Morotaij the trial of Lt. Toibuko Kawazumi and 8 others, before 
an ^stralian Military Court at Morotai from 5th - 14th February 1946; 
tho trial of Erich Killingor and 4 others boforo a British Military 
Court at Wupportal, from 26th November to 3rd Dooombor 1945) the trial 
of Arno Hooring, boforo a British Military Court at Hannover from 24th 
to 26th January 1946 and the trial of Kurt Studont bofore a British 

1 

Military Court at Lunoberg from 6th to 10th May 1946. 

(b) Thoso aimed at ensuring that prisonors of war are not exposed to 
unnooossary dangor, or wounded or killod without duo cause. The 
following ortiolos of this class have boon quotod in war crime trials; 
Hague Convention, Article 6: 

" The State may employ tho labour of prisoners of war other than 
offioers, aooording to their rank anl capacity. The work 3hall not 
be excessive, and shall have no oonnootion with the operations of the 
war. 

. 11 


Hague Convention, Article 23 t 

H In addition to the prohibitions provided by 3peoial Conventions, 
it is particularly forbidden! 












(o) To kill or wound an energy who, having laid down hi a arms, or 
no longer having moans of defence, has surrendered at 
diaorotion; 

(d) To declare that no quarter will be given;" 


Genova Convention, Artiole }h 

" Work done by prisonora of war shall have no direct oonneotion 
with tho operations of the war. In particular, it is forbidden to 
employ prisoners in tho manufooturo or transport of anna or munitions 
of any kird, or on tho transport of material dootinod for oombatant 
units* 

:: . ' . •» 

Article 32 of tho Geneva Convention, which has been quoted above, 

t 

is ol6c relevant in this oonneotion. 

Trials in which those articles have bean quoted and in which these 
rights have boon vindicated, oro the following? United Statos trial of 
General Tomohuki Yamoshita, (soe above), United States trial of Tikitaki 
Yoichi before a Military Commission at Yokohama on 7th March 1946; trial 
of Genji Matsuda and Joiohi Kuwashima, boforo an .wnerioan Military 
Commission at Shanghai from 5th - 13th September 1946; trial of Tomoki 
Nakamura, beforo an American Military Commission at Yokohama from 18th 
September to 28th Docctnbor 194b; trial of Hiroshi Fujii, a Japanoso 
national before an Anerican Military Commission at Yokohama from 28th 
September to 31st Docombor 1946; trial of Giulio Oldani, an Italian 
national beforo an American Military Commission at Florenoo from 31et 
Ootobor to 7th Novcmbor 1946; trial of Erhard Miloh, (Subsequent 
Proceedings case No. 2); trial of Oswald Pohl anl 17 others, (Subsequent 
Proceedings No. 4); tried of Friedrich Flick and 5 others, (Subsequent 
Proceedings No. 5); trial of Carl Krauoh and 22 others (Subsequent 
Proceedings No. 6); trial of Alfriad Krupp von Bohlon und Halbaah and 
11 others (Subsequent Proceedings No. 10); trial of General Anton 
Dostlor, boforo an ...ntrican Military Conmission, Romo from 8th to 12th 

October 1945; trial of Otto Sandrock and 3 others (tho"Aln»lo Trial") 

% 

boforo a British Military Court at Alraolo, Holland, from 24th to 26th 
November 1945> tho trial of Rear-Admiral Nisuko Masuda and 4 others, 
boforo a Unitod States Military Commission at Kwajolein Island, Marshall 
Islands, from 7th - 13th Dooamber 1945» (the "Jaluit Atoll Cose"); the 















the trial of Loo Rosonuu, boforo a British Military Court at Hanovor 
on tho 13th August 1946, and tho trial of Kurt Student before a 
British Military Court at Lunoberg from 6th to 10th May, 1946* 

Tho above aro, of oourse, only oxanplos of this type of trial, 
einoo oases involving allegations of tho killing or wounding of 
prisoners of war, probably 1 form the largest category of trials* 

Two trials in whioh tho prohibition oontainod in Artiole 23(d) of 

* 

the Hague Regulations v;os roferred to, oro the trial of S.S.Brigodo- 
ftthror Kurt Moyer before a Canailian Military Court at Aurioh, from 10th 
to 28th Deoember 19k5t and the trial of Karl Maria von Be hr an before a 
British Military Court at Hamburg on 28th to 31at May 1946* 

(iv) The Right to Integrity of tho Porson. 

General artiolos protecting this right aro tho Hague Convention, 
Artiole 4 ar4 Artiola 23 ( 0 ) (boo book), and tho Geneva Convontion, 
Articles 2 aid 3» ( a °o baok).(^) 

Those provisions havo boon quotod in nunwrous trials, particularly 
whore obvious ill-treatment of prisoners of war is involved. In tho 

t 

nature of the offonoos alleged, no such comparatively dotailed regulations 
are required to prohibit those offonoos ns are required to protect the 
health of prisoners of war. (Tho lattor must inolude, for instanoo, 
provisions relating to food and olothing, hygiono, washing facilities, 
provisions for physical oxoroiso, oto.) 

k 

Examples of trials which are relevant in this connection, inolude 
various of tho concentration camp cases. Reference can also be 
moda to tho trial of %kashi Sakai, boforo a Chinese War Crimes Military 


Tribunal of the Ministry of National Dofonco at Nanking on tho 27th 
August 1946, the trial of Karl-Hons Hermann Klingo, boforo tha Supremo 
Court of Norwry on tho 27th February 1946, tho trial of 3.S.Brigode- 
ftthror Kurt Moyor (see abo^e^ and tlw trials of Erich Kill Inge r and 4 
others, Arno Hearing, and Willi Mackenson, boforo British Military 
Courts (see sbo^o^ tho trials of Giulio Oldoni, before an American 
Military Commission (300 obo^fe^jNuromborg Subsoquont Proceedings Oases 
Nqs. 2, 3 and 4j tho French trial of Richard Raith before a Military 


(l) N.B. It is intended to supply cross-references, in such instances as 
this, in the text to be 3 ent to the United Nations, The desirability of send¬ 
ing part of the present paper to the roneo bofore the remainder was quite 
completed has so far prevented full cross-references from being made. 
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Tribunal at Nancy, of whioh judgment was delivered on the 18th May 194&I 
trial of Heiipioh Housch, boforo a French Permanent ililitory Tribunal 
at Metz on the 7th November 1946, and the trial of Piorre Humbert before 
a French Permanent Military Tribunal at Metz on the 9th January 1947* 

It is, perhaps, relevant to include here oases illustrating the 
prohibition of tho infraction of oxcossive punishment on prisoners of 

war. The role van t artiolos are* 

» 

Geneva Convention. Artiole 46 ; 

" Prisoners of war shall not bo subjected by the military authorities 
or the tribunals of the detaining Power to penalties other than those 
vfoioh are prescribed for similar acts by members of tho national forces. 

Officers, non-oommisaonod of floors or private soldiers, prisoners 
of war, undergoing disciplinary punishment shall not be subjected to 
treatment less favourable than that proscribed, as regards the same 
punishment, for similar ranks in tho armed forces of tho detaining Power. 

All forms of corporal punishment, confinement in promises not 
lightod by daylight and, in gonoral, all forms of cruelty whatsoever, 
are prohibited. 

Collective penalties for individual acts ore also prohibited.” 
Geneva Convention. Article 54? 

% 

"Imprisonment is tho most severe disciplinary punishment whioh may 
bo inflicted on a prisoner of war. 

T he duration of any single punishment shall not exceed thirty days. 


Relevant trials include Unitod States trial of Giulio Oldoni, 
and British trial of Arno Hearing, (boo abovo.) 

A trial illuBtrativo of tho prohibition contained in Artiole 2 of 

l 

the Geneva Convention, 00 neerningfoxposing of prisoners of war to 
insults and public curiosity, is tho trial of Lt.Gen. Kurt Maolzor, 
before an American Military Commission at Floronoe from 9th to 14th 
September, 1946. 

(jy) Tho Right to Froodom of Movement. 

Reference is mado to Document Ul/ 96 , pages 3-4 for certain 
material relating to tho shooting of prisoners of war while trying to 
osoapo. A prisonor of w«xr must not, of oourse, bo shot for attempting 
to oscopo. 

Artiole 50 of tho Genova Convention, providos as followsi 




I 











" Escaped priaonors of war who aro ro-oapturod boforo they havo 
boon ablo to rojoln tholr own armod forooa or to loavo the territory 
oooupiod by tho armed forooB whioh oapturod thorn shall bo liable only 
to disciplinary punishment. 

Prisoners who, aftor suooooding in rejoining thoir armod foroos 
or in leaving the territory oooupiod by tho armed forces which . 
oapturod them, aro again taken prisoner shall not be liable to any 
punlshnent for their previous osoapo.' N 

Relevant trials aro: trial of 9ub.Lt. M&tagi Honji and P/t} Bizo 

J 

Kurokawa, boforo an Australian Military Court at Morotai on tho 16th 
February 1946; trial of Copt, Hyotaro Yamamoto and 12 others, before 
an Australian Military Court at Rabaul from 3rd - 6th M ay 1946 and the 
trial of Capt. Toma Ikoba and 3 others, boforo an Australian Military 
Court at Rabaul from 13th to 16th May 1946* 

Further, the dofenoo that tho "prisoner was shot while trying to 
escape" cannot bo pleaded successfully if the only purpose of his 
osoapo was to save himsolf from being killed, contrary to international 
law; see trial of Johann Melohior and Walter Iiiraoho 1 mann before on 
Amor loan General Military Government Court at Ludwigsburg from 22nd to 
24 th January 1946 . 

The Geneva Convention provides, in Article 13, that prisoners of 
war "shall have facilities for engaging in pliyaioal exercises and 
obtaining tho bonefit of being out of doors". The Hague Convention 
providos, in Article 5» that ’• 

" Prisoners ofw may be interned in a town, fortress, ©amp, or 
other place, and are bound not to go beyond oertain fixed limits; 
but they oarmot be placed in confinement except as an indispensable 
measure of safety, and only while the circumstances which necessitate 
the measure oontinuo to oxist, " 

• * 

This last pair of provisions saoms to fall more naturally under 

the heading "Right to Freedom of Movement" than does the previous 
discussion of tho position regarding x^isonars who attempt to osoape. 
Nevertheless, the legal position regarding prisoners who try to osoape 
has some intoroat and this sootion would saem to be tho most appropriate 

one in which to incxLudo a roforenoo to tho point. 

Further 

/trials illustrative of tho protootion of tho right of freodom of 
movonont of prisoners of war aro tho followingi tho trial of Oolonol 
Stofano Orofalo, an Italian national, beforo a British Military Court at 










Afragola on 20th find 21st May I 946 ; the Dachau Conventration Camp 
case; the American trial of Johann Melchior and Walter Hirsohelnann, 

(see above); *>ubsoquent Proceedings cases Nos. 2, 3, k and 10, and 
the Canadian trial of Johann Neitz before a Militeiy Court at Aurich 
from 15th to 23th March, 1946. 

(v) The Right to Pair Trial 

A nuiber of provisions de.nl with the rij£)t to fair trial. Tha 
Geneva Prisoners of War Convention provides as follows in Articles 
60 to 67 , which comprise the contents of the section headed “Judicial 
Proceedings"! 

Article 60 : 

"At the commencement of a Judicial hearing against a prisoner of 
war, thedetaining Power shall notify the representative of the protecting 
Power as soon as possible, and in any case before the date fixed for the 
opening of the hearing. 

The said notification shall contain the following particula r a; 

! a) Civil status and rank of the prisoner, 
b) Place of residence or detention. 

c) Statement of the charge or charges, and of the legal 
provisions applicable. 

If it is not possible in this notification to indicate particulars 
of the court vdiich will try the case, the date of the opening of the 
hearing and the place where it will take place, these particulars shall 
be furnished to the representative of the protecting Power at a later 
date, but as soon as possible and in any case at least three weeks before 
the opening of the hearing," 

/ * • . 

Article 61 : 

"No prisoner of war shall be sentenced without being given the 
opportunity to defend himself. 


No prisoner shall bo oorapollod to almit that ho is guilty of the 
offonoo of which ho ia acouscd. " 

Artiolo 62: 

"Tho prisonsr of war ahull hnvo the right to be aasiatod by a 
qualified advooato of his own choioo, and, if neoessary, to have recourse 
to the offioos of a compotont intorprotor. Ho shall bo informed of his 
right by tho dataining Fovror in good tima boforo tho hearing* 

Failing a choice on tho part of tho prisoner, the protecting Power 
may procure an advooato for him. Tho dotaining P 0 wor shall, on tho roquost 
of tho protooting Povror, furnish to tho lattor a list of porsons qvxalifiod 
to conduct the dofonoo. 

Tho reprasontativos of tho protooting Powor shall havo the right to 
attend tho hoaring of tho oaso* 

The only exooption to this rule is whoro the hearing has to be kept 
sooret in tho interests of the safety of the State* The detaining Power 
would then notify the protooting Powor accordingly*" 

Artiolo 63: 

"A sentence shall only bo prunouncod on a prlsonor of war by the 
same tribunals and in accordanoo with tho same procedure as in the case 
of porsons belonging to tho armed foroos of tho dotaining Power." 

Artiolo 6ift 

"Every prisoner of war shall have tho right of appeal against any 
sentonce against him in tho soma manner as porsons belonging to the 
armed forces of tho dotaining Povror*" 

Article 65t 

"Sentences pronounood against prisoners of war shall be communicated 
immediately to tho protooting Povror*" 

Article 66 i 

"If sentonoe of death i 3 passed on a prisoner of war, a ccnmunioation 
setting forth in detail tho naturo and tho oircumstanoes of the offenoe 
shall bo addressod as soon as possible to the representative of tho 
protooting Power for transmission to tho Power in whoso armed forces tho 
prisoner sorvod. 

The sentonco shall not bo carried cut beforo tho oxpiration of a 
poriod of at least throe months from tho dato of the roooipt of this 
communication by tho protooting Tavor." 

Artiolo 67: 

»No priaonor of war may be doprived of tho bonofit of tho provisions 
of artiolo 42 of the present Convention as tho result of a judgnont or 
otherwise* " 

Any trial in which tho allegation is mado that prisoners were shot, 
without oauso is, of courso, an illustration of the violation of the right 


to a fair trial. In some cases, hovroyor, tho right to a fair trial has 
boen discussed in fUrthor detail. Roferoncu is made to tno following 

_ l A. -- 

■^15 Artiolo 42 ley 3 down the right of prisoners of war to make petitions to 
the captor authorities and to bring tho notice of the protecting Power 
to such petitions. 






trials l the trial of Karl-Hans Hormann K lingo, bo fora the Supremo Court 

of Norway on tho 27th February 1946; the trial of Karl Mam Go Ike 1 and 

" * 

13 othoro boforo a British Military Oourt at Wuppertal from 15th to 21at 
May 1946) the trial of Heinrloh Klein and 14 others before a British 
Military Court at Wupportal flnom 22nd to 25th May 1946; the t rial of 

• 1 

General Victor Alexander Friedrich Willy Soeger (see above); the trial 

of General Tomoyuki Yarnshita (soo .above); the trial of Jltauo Dato 

.* . • 

and 7 others boforo an .jnerioan Military Gonmission at Shanghai, from 
1st to 22nd July 1946; the trial of Tanaka Hisakcsu and 5 others* 
before on American Military Commission at Shanghai from 16th to 31st 
August 1946; the trial of Shigaru Sawada and 3 others* before an Amerioan 

1 . • "V , • 

Military Corm&sdon at Shanghai from 27th February - 15th April, 1946 and 
also the trial of Oswald pohl and 17 others, (Subsequent Proceedings Oaso 
No. 4. 

Tho above trials sho?/* inter alia, that all typos of prisoners* 

even captured guerillas are entitled to some form of trial before being subjected 
to execution or severe punistaent. 

(vi) Religious Rights, 

The religious rights of a prisoner of war are protected by Hague 
Convention* Article 16 and Geneva Convention* -Artiola l6» These provide 
as followst 

Hague Convention. Artiole 181 

" Prisoners of war shall enjoy complete liberty in the exercise of 
their religion, including attendance at the servioes of their own Churoh, 
on the sole condition that they comply with the polioo regulations 
issued by the military authorities. " 

Geneva Convention, Article 16: 

" Prisoners of war shall be permitted oomplete freedom in the 
performance of their religious duties* including attendance at the 
services of their faith* on tho sole condition that they comply with the 
routine and polioo regulations proscribed by the military authorities. 

Ministers of religion, .who aro prisoners of war, whatever may be 
their denomination, shall bo allowed freely to minister to their co¬ 
religionists. " 

Artiole 18 of the Hague Convention appoars among those whose 


violations is alleged in the Subsequent Proceedings trials against 
Carl Krauoh and 22 others, and Alfried Krupp von Bohlen und Halbaoh 
and 11 others, (Nos. 6 and 10.) 












In tto trial of Oswald Pohl and 17 othors, (Subsequent Prooeodinga 
Case No. If), it is alio god, lntor alia, that Genova Oonvontlon, Artiolo 
16 was violated by vurious of tho acouaod. 

( vii) Proporty Rights. 

Article If of tho Ha&io Convention provides that all tho personal 
property of prisoners of war, "oxoopt arras, horses and military papors, 
remain their property". Artiolo 6 of the Gonova Oonvontion provides 
as follows: 

"All personal offoots and artiolos in personal usa - except arms, 
horses, military equipment and military papors - ojiall remain in tho 
possossion of prisoners of war, as well as their metal helmets and 
gas-masks. 

Sums of monoy oarriod toy prlsonors may only bo takon from them 
on tho order of an officer and after tho amount has boon recorded. 

A reooipt shall bo given for them. Sums thus impounded shall be 
placed to the account of each prisonor. 

Thoir identity tokens, badgos of rank, decorations and artiolos 
of value may not be takon from prisoners. " 

Examples of tho protootion of those rights are afforded toy tho 
trials of Giulio Oldani, and of Oswald Pohl and 17 others, (Sutoeoquont 
Proceedings No. J*.)»(soc above). 

(viil) Civic Rights. 

Artiolo 3 of the Gonova Prisoners of tfar Convention lays down: 
"....prisoners retain thoir full civil capacity". It has toeon 
impossible, howovor, so far, to find a trial which would throw light 
on the significance of this provision. 

(ix) The Right not to too put to Slavery, 

Artiole 27 of tho Gonova Convention providea: 

" Belligerents may employ as workmen prisoners of war who are 
physically fit, other than officers and persons of equivalent status 
according to their rank md thoir ability. 

Nevertheless, if officers or persons of equivalent status ask for 
suitable work, this shall be found for them as far as possible. 

Non-oomnissionod officors who are prisoners of war may be compelled 
to undertake only supervisory work, unloss thoy exprossly request 
remunerative occupation. " 


Nevertheless, there aro limits to the oxtont to which the labour 
of prisoners of war may be used by tho capturing power. Trials which 










qjpq relevant in oonnootion with the right of prisoners of v.nr and others 

: vi.. 1 

not to be put to alavory inoludo tho trials of Erhard Miioh, Josef 
AJLtstottor and 15 others, and of Oswald Pohl and 17 othors, (Subsequent 

s 

Proceedings Cases Nos. 2, 3 and if). 


5« The Sick and Wounded. 

Special revision is made for the protection of the sick and 
wounded by the Genova Convention of 1929 for tho Amelioration of the 
Condition of tho Wounded and Sick in Armies in the Fiold. Of this 
Convention* tho following artiolos have been quoted in war orlme trials: 
Article 1; 

" Officors and soldiers and other persons officially attached to t ho 
armed forces who aro wounded or sick shall bo respected and protected 
in all oiroumstanoos; thoy shall be treated with humanity and cared for 
medLoally witaout distinction of nationality, by tho belligerent in 
vtaose power they may be. 

Nevertheless, tho belligerent who is compelled to abandon wounded 
or siok to the enemy, shall, as far as military exigencies permit, 
leave with them a portion of his medical personnel and material to help 
with thoir treatment." 

Article 19: 

"As a compliment to Switzerland, the heraldic emblem of tho red 
cross on a white ground, formed by reversing tho Fodoral colours, is 
retained as the emblem and distinctive sign of thn medical service of 
armed foroos. 

Novortholoss, in tho saso of countries which already use, in place 
of tho Red Cross, tho Rod i re scant or tho Rod Lion and Sun on a white 
ground os a distinctive sign, thoso omblems aro also rooognised by tho 
terms of tho present Convention. " 

Article 20s 

"Tho omblom shall figure: on tho flags, armlets, and on all material 
belonging to tho modicul sorvico, with tho permission of the competent 
military authority^' 

Article 22s 

"The distinctive flag of tho Convention shall be hoisted only over 
such medical formations and establishments as aro ontitled to bo 
respeotod under tho Convention, ani with tho consent of tho military 
authorities. In fixod establishments it shall bo, and in mobile 
formations it may bo, acoompaniod by tho national flag of the bolligoront 
to whom tte formation or establishment belongs. 

Nevertheless, medical formations which havo fallen into tho hands of 
tho enemy, so long as thoy are in that situation, shall not fly any other 
flag than that of tho Convention. 










' Bolligorents shall toko tho noouasary stop$ so far as military 

exigenoios pormit, to muko olearly visiblo to tho onemy forcos, whethor 
land, air, or son, the distinctive ambloma indicating mcdiool formations 
and establishments, in order to avoid the possibility of any offensive 
aotion. " 

In Article 2 of tho Convention it is statod that: 

" Except as regards tho treatment to bo provided for thorn in virtuo 
of tho procoding articlo, tho woundod and sick of an army who fall into 
tho hands of the onomy shall bo prisoners of war, and tho genoral 
provisions of international law concerning prisoners of war shodl bo 
applioublc to thorn* 

Bclligoronts shall, howovor, bo froo to prosoribo, for tho bonofit 
of woundod or sick prisoners, such arrangoraonts as they may think fit 
boyond tho limits of tho existing obligations." 

Examples of tho protootion of tho rights of the sick and woundod 
are provided by tho trial of Kurt Meyor before a Canadian Military Court 
at Aurioh from 10th to 28th Dqoomber 194-5; the trial of Capt* Wadomi 
Shirozu and 35 others before an Australian Military Court from 2nd to 
18th January 1946 at Ambon and from 25th January to 15th February 1946 
at Uorotoi; tho trial of Lt. Taisuko Kawazumi and 8 othors before an 
Australian Military Court at Morotai from 5th to 14-th February 1946; 
the trial of Hirostd. Funil, boforo on American Military Commission at 
Yokohama from 28th Septombor to 31st December 1946; and tho trial of 
Kurt Stu&mt boforo & British Military Court at Lunoboxg from 6th t q 
10th May 1946. 

6. Medioal Poraonnol. 


Trovision is mado for the safeguarding of the personal security of 
modical pcrsonnol by Articles 6 and 9 of the Genova Convention for tho 
Amelioration of tho Condition of the Woundod and Sick in Armies in tha 
Fiold, which provide as follows: 

Article 6: 

" Mobile modical formations, that is to oay, those which ara intended 
to accompany arndoa in tho fiold, and tho i’ixod establishments of tho 
nodical servico shall be rospoctod and protootod by tho bolligeronts." 

Article 9: 


"The personnel engaged exclusively in the collection, transport and 
treatment of the woundod and sick, ^nd in tho administration of medioal 
formations and establishments,and chaplains attached to armios, shall 
bo respootod and protootod under all oirerunstnneos. If thoy fall into 

tiro hands of tho onany thoy shall not bo treated os prisoners of war. 
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Soldiora specially troinod to be employed, In oaao of nooasaity, 
as auxiliary nurses or strotoher-boarors for tho collection, transport 
and troatmont of tho wounded and sick, and furnished with a proof of 
idontity, shall on joy tho sane troatnont as tho permanent medical 
personnel if thoy aro takon prisoners whilo carrying out those functions. rt 

i 

It will bo noted that modicol porsonnol aro not to be treated as 
prisoners of war on oapturo. 

Reference 1b mado in this oonneotion also to too trial of Kurt 
Student, mentioned above* 


7* Copturod Spies* 

Articles 29 and 30 of the Ha c ;uo Convontian mokes tho following 
provisions relating to captured spies: 

Artiole 29: 

" A person can only bo oonsidorod a spy when, aoting clandestinely 
or on false protoncos, ho obtains or ondoavours to obtain Information 
in the zono of operations of a bolligoront, with tho intention of 
oonmunloating it to the hostilo party* 

Aooordirgly soldiors not wearing a disguise who haws penetrated 
into tho zono of operations of.tho hostile army for tho purposo of ob¬ 
taining information aro not oonsidorod spies. Similarly, the following 
are not oonsidorod spies: Soldiers and civilians entrusted with the 
delivery of despatches intended eithor for their cwn any or for the 
enory’s any, and carrying out their mission openly* To this class 
likewiso belong persons sont in balloons for tho purposo of carrying 
dispatchos and, gonoraly, of maintaining comnunications between the 
different parts of an any or a territory. 

Artido 30: 

A spy takon in tho act shall not bo pUnishod without previous trial*” 

Trials which aro relevant in this connection aro the "Almolo Trial" 
(mentioned above); tho trial of Warner Rohdo and 8 others before a British 
Military Tribunal at ,Vup portal from 29th May - 1st June 1946; tho trial 
of Karl Maria von Bohron boforo a British Military Court, at Hamburg, 
from 28th to 31st Mau 1946; and the trial of L/t*Gon. Takoo Ito and 8 
others before an Australian Military Court at Rabaul on tho 24th May, 

1946. 
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3 IN WHIttl THE RIGHTS OP THE ACCUSED 
AND THE RIGHTS OF THE VICTIMS MAY BE 3A3D TO 
HAVE CONFLICTED AT THE TIME OF THE OFFENDS. 


1. Extant of Responsibility of a Commander 
for OffenooB Committed by his Troops. 

The text of this part of the Roport is oontainod in Doo.IIl/U2 

pages 1 - 3J1** 

/ 

2* Other Dogroos of Liability* 

It would not be entirely irrelevant to include at this point some 
investigation of tho various ways in which alloged war criminals may bo 

found guilty of offonoos v.hioh oonstituto violations of human rights* 

. \ 

i Such liability may attach to various other categories of persons apart 

from the person vho actually shoot3 tho prisoner of war or strikes a 
oonoontration camp inmato. Tho follov/ing paragraphs set out some of 
the oatogorioa whoso legal status will bo investigated hero. 

(i) Poraono who koap watoh v;hllo a orimo is oor.mittod . _ 

Trials which ore rclovant in this oonnootion are: the trial of 
Karl Adam Golkol and 13 othors, before a British Military Court at 
Wuppertal, from 15th to 21st 1-lay 19k£>i and tho tidal of Werner Rohde 
and 8 others, bofore a British Military Tribunal at Wuppertal, from 

29tn May to 1st Juno 1946. 

I 

In both of these trials, the offences allegod and proved was 
the illegal killing of a prisonor of war, but tho various accused 
wero not all implioatod in the some wuy. For instance, some of 
thorn wore shown to have stood by while prisoners wore shot or injected 
with a lethal drug. The Judgo Advocato acting in tho sooond of tho 
trials, in dooling with tho moaning of the torn "ooncornod in the 
killing", which appeared in the charge, oxplainod that to bo concerned 
in a killing it was not necessary that a person should actually have 
boon prosent* None of tho aoousod woo actually charged with killing any 
of tho viotinB concerned. If two or moro men sot out on a murder and ono 
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stood half a mila avray from whcro the actual murdorvms commit tod, 
porhops to koop guard, although ho was not actually proaont whon tho 
raurdor was do no, if ho was taking part with tho other man v.ith tho 
knowlodgo that that other man was going to put tho killing into offoot, 
thon ho Y/as just as guilty as tho porson who firod tho shot or dolivorod 
tho blow* 

(ii) Porsons who pass on orders from abovo. 

There havo also boon cosoo in which an accused has boon found 
guilty of offonoos although ho was only implicated in tho orimo insofar 
as he passed on to his subordinates orders for its porpotration which 
ho had rooeivod from his superiors* 

(ili) Persons who participate in lynching. 

Ttero haw also boon casos in which various accused havo contributed 
to tho killing of a viotim Y/itteut it being door which ono actually 
dolivorod tho fatal shot or blow. Thus, tho Eason Lynohing Caso, (trial 
of Erloh Hoyor and 6 otters boforo a British Military Court for tho trial 
of War Criminals at Essen from 18th - 22nd Docombor 1945)# involved 
neglect , of alliod prisoners of war on tho part of a German private 
who had tho duty to act as tho ir escort, and lynching on the part of German 
civilians who took part in their killing. It was shown that as tho 
prisonors of v/ar vrorc marchod through one of tho main stroots of Esson, 
tho crowd round thorn grew' bigger and startod hitting thorn and throwing 
stones and stioks at thorn, Whon they reached the bridgo, tho captives 
v;oro eventually thrown ovor tho parapet, Ono was killed by tho fall, 
otters v»ro killed by shots from the bridgo and by manbors of tho crowd 
who boat anl kiokod thorn to death. 

It was tho submission of tho prosecution that ovary person who# 
follovdng tho incitement to tho crowd to murder those man, (given by 
Captain Hoyor, another of tho accused who was found guilt^)^, voluntarily 
took oggrossivo aotion against ary ono of tho throo airmen, was guilty 
in that ho woo concerned in the killing. It was impossible to aoparato 
ary ono of those act3 from another; thoy all mado up v/hat is known as 
lynohing. Prom tho moment thoy loft those barracks, tho non woro doomed 




(l) See p, 40, 











and tho orowl know thoy wore doomed and ovory parson in that orowi who 
struok a blow was both morally and criminally responsible for the 
doaths of tho throo raon. 

Tho military osoort was sontonood to imprisonment for $ years for 
refraining from intorforing to protoot tho captives undor his charge* 

Throe of tho civilians uocusod in tho trial were sentonoed to death by 

*. -4 I • • It • * 

hanging and sontonoos of inprisonncnt for lifo and for 10 years; they 
wore found guilty booauso oooh ono of them had, in one form or another, 
taken part in tho ill-troatmant which ovor.tually lod to tho deaths of tho 

' i « - ' t 

victims, although against none of thoso accused had it boon oxaotly proved 
that ho had individually shot or givon blows whioh caused tho deaths* 

In tho trial of Hons Ronoth and 3 others bofore a British Military 
Court at Elten from 8th to 10th January 191*6, Hans Ronoth, Hons Polgrim, 

Friodrioh Wilhelm Grabowski and Paul Herman Nioko, at the time of tho 

. 

alleged offenoo, two policemen and two customs officials respectively, 
v.ero accused of oonmitting a war orimo, "in that thoy at Elton, Germany, 
on 16th September 19A4, in violation of tho laws and usagos of war, woro 

v » 

concerned in the killing of on unknown *J.liQd airman, a prisoner of war 11 * 
All ploadod not guilty* 

It was allegod that a British pilot oraahod on German soil, and 
oftor omorging from his nvjohino unhurt was arrested by Ronoth, then 
attacked and beaten with fists and rifles by a number of people including 
the other three aoousod. Ronoth stood asido for a while then shot tho 
pilot* 

All the aocusod were found guilty* Ronoth was sentenced to death 
by hanging, and pelgrlm, Grabowski and Nioko to imprisonnont for 15, 

10 and 10 years respectively# Tho sentoncoe wore confirmed and put 
into effect* 

Hero, ns in the Eason lynching Gaso, several persons who contributed 
to tho deaths of a prisoner of war wore all hold responsible far hie 
murder, though not punished alike* 










- 1*0 - 

(iv) Instigators, 

Short of actually ordering offcncos, an aoousod may bo found guilty 
booauso cf hi a having, in some way, inatigatod its porpatration. Thus, 
in the Essen Lynching Casa, reforrod to above, the prosecution allogod 
that Hoyor had given to the escort instructions that thoy should take 
the prisonors to tho noarost Luftwaffe unit for interrogation. It was 
submitted by the Prosecution that this order, though on the face of it 
oorroot, was given cut to tho osoort from tho stops of tho barracks in 
a loud voioo so that tho crowd, which hod gatherod, could hoar and would 
know exactly what was going to toko placo. It was allegod that ho had 
ordered tho osoort not to intorforo in any way with tho crowd if thoy 
should molost tho prisonors. 

Hauptmann Heyor admittedly novor struck any physical blow against 
tho airman at all. His port in this affair was an entirely verbal one; 
in tho submission of tho prosooution this was one of tho so cosob of words 
that kill, and he was as responsible, if not more responsible, for tho 
deaths of the threo mon as any ono also oo near nod. 

Tho Prosecutor expressly stated that he was not suggesting that 
the mare foot of passing on tho seorot ordor to the osoort that thoy 
should not intorforo to protoot tho prisonors against the orowd was 
sufficiently proximate to the killing, so that on that alono Heyer was 
• concerned in the killing. The Prosecutor advised the Court that, if it 
was not satisfied beyond reasonable doubt that ho had incited tho crowd 
to lynch these airman, ho was then entitled to acquittal, but If the Court 
was satisfied that ho did in fact say those people wore to bo shot, and 
did in foot inoito tho orowd to kill tho airman, thon, in tho submission 
of tho Prosecution, he v.as guilty. 

Tho Prosooution roferrod to tho rulo of British lav/ in which an 
instigator may bo rogardod as a prinoipal. Tho sano hold good in this 
oaso if a man inoitod someone olso to oommit a crime and that crime was 
conmittod. Although tho person who incitod was not prosont when tho 
crime was oonmitted, ho was triable and punishable os a principal and it 
mado no difforenoo in this respoot whGthor tho trial took place under 
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British law or under the Regulations for the trial of war criminals 


The Court sentenced Heyer to death by hanging. 

(v) Cotaaon Design and tne General Principles of 
Liability 

The paragraphs set out above are not intended to exhaust all aspects 
of complicity in war crimes* For instance, it has not been possible, due 
to shortage of tine to deal with the many interesting discussions, which 
have taken place during various trials, on the question of the liability 

. i \ • 

of persons who connit crimes while acting in pursuance of a aonnon plan 

or 'design. (See for instance the Belsen Trial, the Trial of Martin 

* 

GoltfTled Weiss and 41 Others before a Military Government Court at 
Dachau, Germany, from 15th November to 13 th December, 1945»(the Dachau 
Trial) :and the Trial of Hans Altfuldiach and 60 Others before a Military 
Government Court at Dachau, Germany, from 29th March to 11th May, 1946, 

(the Mauthausen Trial)). £iiJz t : 

Airther, the general principles governing the liability of accessories 

4 * * 

and of aiders and abettors have often been discussed during trials. (See 
for instance the Trial of PTanz Schonfeld and 9 Others before a 
British Military Court, Essen, ft *oa 11th to 26th June, 1946. 

(vi) Persons guilty of Attempted crime 

Some recogniti ->n has been given to the possibility that a person may 
be guilty of a war crime even, though he merely attempted to commit an 
offence and the offence was never completed. Thus, article 4 of-the. 
Norwegian Law of 13 th December, 1946, on the punishment of foreign war 
criminals,provides that: 

"The attempted comaission of any crime referred to in Article No.l 
of the present law is subject to the same punishment as an accomplished 
•Ot* Complicity is likewise punishable," 

Again, Article 13(1) of a Yugoslav Law of August 25th, 19454 which 

provides for the trial of war criminals and traitors, lays down thatj 

"An attempt to coi.ciit acts outlined in this Law shall be punishable 
as a complete oriniinal act." 

Under the Dutch Extraordinary Penal Law Decree of December 22nd, 

1943» (Statute Book D. 61), an attempt to comit a war crime is equally 
punishable with the crime itself. 
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Regarding tho degrees of implication in v/ar orimes, Brigadier 
Gonorol Telford Taylor, in his address to the 5th International Criminal Law 
Congress, said: 

"Now this concept of conspiracy, at Bottom, is noroly ono manlsfostation 
of a problem which is basic in all systems af ponal la\ 7 j what dogroo 
of connection with a crina must bo established in ordor to attribute, 
to a defendant, Judicial guilt? Othor manifestations of this sane 
quostion nro the doctrines of principals, accessories, and accomplices, 
and of attoqpts. 

International ponal law with respect to this quostion is most unsettled* 
Toko, for example, the doctrine of attempts. Neither tho Haguo and Geneva 
Conventions, not the London Charter, nor Law No, 10 nontion attempts. 

Does it follow that an attempt to ccnmit on international crime is not 
itsolf a crime? I should not think so. Lot us assurno that a soldier 
is about to shoot an unarmed and innocent prisOnor of war, but is himself 
captured with hia pistol poised Just in time to provont the shooting. 

I bolievG that, under internal or international penal law, ho could be 
rightly accused of tho attempted murder of a prisoner of war." 

3. Superior Orders, 

The text of the section on Suporlor Orders, is contained 
on pages 35 to 56 of Doc. III/112. The trials feaforrod to in those pages 
do not, of course, by any means exhaust the instances in which the defence 
of superior orders has received the attention of eounsol, Judge Advocate 
and the various courts trying war criminals. 

A# Locality under Municipal Law. 

The sense of duty to obey the law of one’s country is likely 
to be raoro abiding than the sense of duty towards the orders of a superior 
officer, but is probably in many circumstances lens intense. Here 
again, however, the path cf absolute Justice has not always boon easy to 
find. 


The municipal enactnonts quoted in connection with superior 
orders (see document III/112, pages 35-37) are, in a oonso, all relevant 
in tills connection, and in fact, tho Belgian law af 20th June, 19 
relevant to tho competence of Military Tribunals in the matter of war 
crimes actually includes the words: "The fact that tho accusod acted 
in accordance with the provisions of enemy laws or regulations" in 
sotting out the circumstances which cannot bo regarded ns a reason 
for Justification of orinoB. 







Artiolo 3 of the French Ordinance of 28th August, 1944» has a 
similarly worded provision, 

Again,Artlolo 13(1) of a Czechoslovak Law of January 24th, 1946, relating 
to the punishment of war criminals and traitors, states that: 

"Acts punishable under this law ore not Justified by the fact that 
they were ordered or permitted by the provisions of any law other than 
Czechoslovak Law or by organs set up by any state authority other than 
the Czechoslovak, even if it is claimed that the guilty person regarded 
these Invalid provisi <ns os legal", 

acts wore justified in their own muniolpal law roooivod consideration 
In the Belson trial. In his argument in dofonoe of all the acousod, 

r 

Colonol Smith submitted that wherever there was a confliot be two on 
International Law and the law of a particular country it was the duty 

s 

of the oitizon of that country to obey his national law. For that 
thoro was overwhelming legal authority from whioh ho solootod two 
oases. The first was that of Mortonson v. Peters hoard in 1906 in 
the SoottlshHlgh Court of Justioiory (8 Sossions Cases, 93: 43 Soottish 
Law Reports 872). Hie British Parliament had paseod an Aot prohibiting 
certain forms of fishing in the who e of the Moray Firth in Soot land, 
including a considerable area boyond the recognised limits of territorial 
waters. A Norwegian fished outside territorial waters, but within the 
area covered by the Statuto. Ho was oonviotod in a Soottish Court 
and the High Court of Justioiory o n appeal unanimously hold that 
they were not oonoemod as to whether the Statuto violatod International 
Lav/ or not, ^ho Law of the land, oxprossod in an Act of Parliament, 
was binding on tho court and they had to uphold tho conviction. 

Counsel oonnontod that if Parliament inadvortontly overstepped the 
limits of International Law that was a matter not for tho individual 
oitizon or judge, or policeman, but for discussion between the governments 
concerned. 

The facta of the second case, Fong Yaro Ting v. United States (93#149 
United Statos Reports 698 ) hoard by tho Supreme Court, wore that Congress 











passod legislation restricting Chino3a immigration in direot violation 
of a Troaty with China. The dooision v«.s that tho proviaiona of an Aot 
of Congress passed in tho oxorciso of its constitutional authority must, 
if oloar and explicit, bo uphold by tho Courts, oven in oontravontion of 
tho stipulations of on earlier Treaty* 

Tho attitude of the Goman Courts was oxaotly tho sane* Tho 
principlo that where there was a oonfliot botweon International Law 
and Municipal Law the oitizon was bound to oboy his Municipal law did 
not diminish tlw responsibility of tho Stato towards tho offendsd State 
for its failure to make its intomaL lav/ correspond with ita intomational 
obligations* 

Applying tliis argurrunt to tho facts of tho prosont caso. Counsel 
suggested that insofar as tha accusod oboyod ordor3, all these orders 
ware logoi. ' L 'hyro Lad boon in Germany a most extraordinary situation 
in which thoro was not and could not normally bo any conflict between a 
legal executive order and one illegal in tho sonso that a law did not 
permit it., In tin vory firut stages of Hitler's regime tiro Roiohstag 
abandoned all its pov/ors and Hitler becamo the Executive and Legislator 
in one. Not only did Hitlor hirasolf oonbino ull those pov/ors but he 
also dologatod thorn to certain persons who were dirootly responsible to 
himo The orders of each of those hod tiw forco of law v/ithin his 
liMts, and among their number was Himmler. % various at ago s, 

Himnler bocamo head of the police, including tho Gestapo and tho.S.3*, 
and in 194-3 ho beoarao Minister of tho Interior. Under the .German 
legal framework ho oould issue an order which as such had tho foroo of 
law. That was roinforcod by a lav/ of lQfc. February 19 36 which put 
the Gestapo and, in fact, all police activities boyond the roach of 

'I . 

tha law insofar as they wore of a political nature. The substance 
of it was that no action undertaken by tho Gestapo or by any p^lico, 
insofar as it had a political character, was subjoot to any control of 
the courts; and, Counsel oomr.ientod, the word "polioo" hod a wide moaning 
in German. No it '.re r oould any polioo action bo quostionod by anybody 

oxcopt at tho puril of his life. Counsol could not produce a law 











legalising the gas chambers at Auschwitz, but submitted that oil 
that was noudod was an order from Himmler saying: "Have a gas chamber"* 
That ordor was a law which every German had. to obey insofar as It 
ooroerned him* In the ooso of tho averago Gorman it was impossible to 
have the kind of conflict v.lioh might oriso in England, whore a man 
might question tho ordor of his superior officer and say: "You 
oannot give mo that ordor under tho Arny Aot* " 

In his dosing statement, tho prosecutor did not deal with tho 
principle involved but simply pointod out that Oolonol Smith had 
suggested that a decrao gave absolute power to the oompotont 
authority, so that any ordor that Hinsular gave automatically become lav* 
whereas an examination of the Dooroo showed that it did nothing of tho 
kind* What tho Dooroo in fact did was simply to say that oases against; 
certain privileged bodios would bo triod not in tho ordinary oourts 
but in the oourts of those privileged bodios* It gave tho S. S., 
amongst other pooplo, immunity from trial in an ordinary Court for 
mattors which they considered to be matters of politics* Therefore* 
if tho orimo against German Law which thoy committed was one w'hich 
Himmler himsolf was oonebning, in all probability thoy would bo 
absolved from responsibility. That was the moat that could bo said* 
Could theso acts bo said to bo dono under oovor of authority when thoy 
wore kept soorot oven in Germany, and when any rocords that woro kept 
were covored by the words "Special Treatment"? In his submission, 
there was no pretence of logality about this procedure* Evoryone 
in tho oaiqos knew that tho dxily murders wore v/rong* 

In finding 30 of tho aoousod guilty, tho court cloarly rejootod 
this argument put forward by tho dafonco. 

Also relevant in this connootion is tho trial of Robert Holzor, 
Walter Woigel and Wilhelm Ossonbach boforo a Canadian Military Court 
at Aurich, from 2Jjth Morey to 6th April 19 k£. 

Insofar as the oases involving denial of justice involved tho 
simplo application of tho Gorman law, such casus arc relovant hero* 










5. Nocossity. 


Doaling with tho ploa of Nooooaity, Opponhcim-Lautorpacht, 
Intornational Law, Vol.II, 6th Edition (Rovisad), pp.183-184* statosi 

" As soon as usagos of warfare havo by custom or troaty ovclvod 
into lava of war, thoy aro binding upon bolligoronts under oil 
oircumstanooB and conditions, oxoopt in tho oaao of reprisals as 
retaliation against a bolligoront for illogitimato acts of worfaro by 
tho mombors of his armed foroos or his other subjects* In aooordanoo 
with tho Goman proverb, Kriogsraoson goht vor Krlogsmanior ( hooossity 
in war ovorniloa tho manner of warfaro ). many Go man authors before t no 
World War were al ready maintaining that the lows of war loso thoir 
binding foroo in oaso of oxtrarao nocossity. Such a oaao was said to 
ariso whon violations of tho laws of war alono offors, oithor a moans 
of osoapo fromoxtremo danger, or tho realization of tho purpose of war- 
nwnoly, the overpowering of tho oyponont. This alloged exception to 
tho binding foroo of tho lav/ of war was, however, not at all ganorally 
accepted by German writers..#. Tho prevurb datos very far baok in the * 
history of warfare. It originatod and found recognition in thoso 
timos when warfaro was not rogulatod by laws of war, i.o. gonorally 
binding customs and international treaties, but only by usagos (Manior, 
i.o. Brauch).... In our days, howover, warfare is no longer rogulatod 
by usagos only, but to a groator oxtont by laws - firm rules recognised 
either by international treaties or by gonoral custom.’ Thoso conven¬ 
tional and customary rules cannot be overruled by nocossity, unless thoy 
aro framed in such a way a3 not to apply to a 0030 of nocossity in solf 
prooorvation .... Artiolo 22 of tra Hague Regulations stipulates dis¬ 
tinctly that tlie right of bolligoronts to adopt moans of injuring tho 
onony is not unlimited, and this rule does hot lose its binding force in 
oase of necessity. What may bo ignored in the caso of military neoessity 

are not tho lav/s of war, but only tho usagos of war. " 

» , • 

Tho plea of Military Ncoo33ity was raised in tho trial of Gunthor 
Thiolo and Georg Stoinort bofore a Unitod Statos Military Comnission at 
Augsburg on 13th Juno 1945* 

Tho accused, a German Amy Lioutenant and Grenadier respootivcly, 

woro charged v/ith a violation cf the Laws of War! Tho specification 

against TK.olo ollogod that ho "did, at or noar billingsbach, Gomory, 

on or about 17 th April 1945, wrongfully and unlawfully ordor that ... 

an American prisoner of war, bo killed, which order was thon and thoro 

oxocutod by a member of his coanand." It v.us alleged that Steinort 

"did, at or near Billingsbach, Germany, on or about 17th April, 1945# 

0 

wrongfully and unlawfully kill" the some named prisoner of war. 

Both accuse- leaded rot . 
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It was shown that n Unit jd States officer was v/ourvled and token 
priaonor by mombors of the ooranond of Lioutenont Thiolo* Captain 
Schwabon, tho Batt.alion Comnundcr and superior officer of Lieutenant 
Thiolo, sont on ordor to Lieutenant Thielo to kill tho prisoner* 
Lioutonant Thiolo then ordered Grenadier 3toinort to do tho killing, 
and Grenadier Steinert oj Juried out this ordor* Tho accused were, at 
tho tirao of tho offonoe, part of a German unit which was olosoly 
surrounded by Unitod Sthtes troops, from whom tho Germans wore hiding* 
Tho court rojactod tho ploa raised by tho dofenoo that tho aots 
of tho aocusod wore logal bcoauso ba3od on military necessity* 

The accused were eontonood to death by hanging* On tho rocomnon- 
dation of his Staff Judge Advocato, however, tho appointing authority 
ooramutod tho sontoncos to terras of imprisonment for lifo* 

Tho Norwegian La ,w of 13th Daoambcr 1946, on tho punishmont of 
foreign war criminals, makos tho following provision: 

Article 5: 

" Nocossity and superior ordor cannot bo ploadod in exculpation of 
any orirno referred to in No* 1 of tho present law* ^ho court may, 
however, tako tho circumstances into account and may imposo a sontonoo 
loss than the minimum laid down for tho crime in quostion or may imposo 
a mildor form of punishr.»nt* In particularly oxtonuating. circumstances 
tho punishment mey bo ontiroly remitted. "(1) 

,Othcr trials which are rolovant are tho Miloh trial, (Subsoquont 
Proceedings No*2), tho Daoh.au Conoontration Comp trial; tho trial of 
Minono Gonji, before a Unitod States Military Commission at Yokohama, 
on 25th Juno 1946; tho trial of Lt.Comd. Naoomi Suzuki and Lt. Yoshio 


Nora before an Australian Military Court at Rabaul on 2bth April 1946; 

trial of Oapt. Shoichi Yamamoto and 10 others before an Australian 

Military Court at Rabaul from 20th to 27th M-y, 1946; tho Nouongammo 

Conoontration Camp trial (raontionod previously); and tho trials of 

General Victor ^loxandor Friedrich Willy Soogor and 5 others and tho 

Ravensbruok Concentration Camp Trials, also mentioned proviously* 

In tho Masuda trial, (see Doe. Vl/112, pp*43 £t ting*), no no of 

tho acousod explicitly pleaded military nooossity or mich as a dofonoo* 

Tho ovidonco given by Ma3udo before hi3 3uicido, however, oontainod 

tho passagos: "Day by day tho gancral trend of tho war was getting more 

(1) Article VIII of the Chinese Law of Oc tuber 24th, 1946, Governing the 
Trial of War Criminals provides, inter alia , that the circumstance that v/ar crimes 
were committed out of political necessity shall not exonerate the offenders* 
Under Article 40 of the Netherlands Penal Code, which is npi^licable to war 
crime trials, however, an act is not punishable if "forced by necessity"* 






grave for the Japanese, therefore we decided that it was impossible 
to find any way to send the prisoners of war back to Truk or to Japan 
in spite of our earnest Jo3ire to do so,,,,. Every day the enerqy's air 
attacks were so fierce we began to realize it was difficult to continue 
detaching guard to proteot the prisoners and to keep them provided". 

The Judge Advocate stated: "...it is inferred strongly in the Admiral's 
report that the fliers were executed because an American invasion of 

Jaluit was irxiinont. Even the accused would have to admit that that 

• 

would be without juBtificiation". It is hard to conceive in what 

circumstances the military situation would justify the killing of 

prisoners of war. It is interesting also to note that it has been 

argued (in note 1 to p. 105 of Oppenheiu-Lauterpucht, International Law . 

6th Edition (Revised)), that the Hague Reflations were drawn up in the 

light of military necessities, and that due allowance was given to the 

latter in framing the Convention. 

6, Reprisals 

• 4 

It has sometimes been pleaded on behalf of the persons accused of 
comm. Lting war crimes that acts proved against the defendants wore 
justified as constituting reprisals. For instance, in the Dostler 
trial, (1) defence counsel quoted that part of the well-known passage from 
Oppenheim-Lautcrpacht, International Law, 6th Edition, Volume II, p. 453, 
on superior arda.va wh'.ch runs as follows: 

"Undoubtedly, a Court confronted with the plea of superior urdors 
adduced in justification of a war crime is bound to take into consideration 
the fact .... that an act otherwise amounting to a war* crime may have 
been executed in obedience to orders conceived as a measure of reprisals. 
Such circumstances are probably in themselves sufficient to divest the 
act of the stigma of a war crime". 

Professor’ Lautorpacht has elaborated this view 3 omev/hat in the cour3o 
of an article entitled: The La vi of Nati >ns and Tlie Punishment of War Crii'ics 
in The British Year ! ok o f International Law f or 1944 (page3 5# - 95)• 


(1) Trial of General Anton Do3tler, Before a Military Commission at Rome, 
from 8th - 12th October, 1945* 










grave for the Japanese, therefore we decided that it was impossible 
to find any way to send the prisoners of war back to Truk or to Japan 

in spite of our earnest desire to do so. Every day the energy's air 

attacks were so fierce we began to roalizo it was difficult to continue 
detaching guard to protect the prisoners and to keep them provided". 

The Judge Advocate stated: "...it is inferred strongly in the Admiral's 
report that the fliers were executed because an American invasion of 
Jaluit was irxuncnt. Even the accused would have to admit that that 
would be without justification". It is hard to conceive in what 
circumstances the military situation would justify the killing of 
prieoners of war. It is interesting also to note that it has been 
argued (in note 1 to p. 105 of Oppenheiu-Lauterpucht, International Law. 

6th Edition (Revised)), that the Hague Reflations were drawn up in the 
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It has sometimes been pleaded on behalf of the persons accused of 
coma. Lting war crimes that acts proved against the defendants were 
justified as constituting reprisals. For instance, in the Dostler 
trial, (1) defence counsel quoted that part of the well-known passage from 
Oppenheim-Lautcrpacht, International Lav/, 6th Edition, Volume II, p. kbit 
on superior erderva runs 03 follows: 

"Undoubtedly, a Court confronted with the plea of superior orders 
adduced in justification of a war crime is bound to take into consideration 
the fact .... that an act otherwise amounting to a war crime may huve 
been executed in obedience to orders conceived as a measure of rei>risals. 
Such circumstances are probably in themselves sufficient to divest the 
act of the stigma of a war crime". 

Professor Lauterpacht has elaborated this view somewhat in the courso 
of an article entitled: The Lav/ of Nati *ns and The Punishment of War Crimes 
in The British Year!-ok of International Law for 1944 (page3 58 - 95 )t 


(1) Trial of General Anton Dostler, Before a Military Commission at Rome, 
from 8th - 12th October, 1945* 
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Part of hia passage on The Effect of the Operations of Reprisals runa 
aa followst 

"The element of reprisals may have a significant and perplexing bearing 
upon the plea of auperior orders. It has been shown that the strength of the 
plea of superior orders is conditioned by the degroe of heinousness of the 
offence and its approximation to a coran on crime apparently divorced both 
from belligerent necessity and from elementary considerations of humanity. 

But the force of this latter consideration may become considerably impaired - 
though never totally elimiatal- when the act has been ordered, or . .pre¬ 
sented to the subordinate as having been ordered, in pursuance of reprisals 
against a similar or identical crime committed by the adversary. The 
subordinate may be expected, when confronted with on order utterly and 
palpably contemptuous of law and humanity alike, to assert, at the risk 
of his own life, his own standard of law and morality. This is an exacting 
though unavoidable test. But no such independence of conviction and 
action may invariably be expected in cases where the soldier or officer is 
confronted with a command ordering on act admittedly illegal and cruel but 
issued as a reprisal egainst the similarly reprehensible conduct of the 
adversary. We may attribute to the accused a rudimentary knowledge of 
the law and an elementary standard of morality, but it may be more difficult 
to expect him to be in possession of the necessary information to enable him 
to judge the lawfulness of the retaliatory measures in question in relation 
to the circumstances alleged to have given riso to them," 

Judgo Larasen, delivering the judgment of the Norwegian Supreme Court 

on the appeal of Kriminalsekretttr Bruns and two others against the death 

sentences passed on them by the Eidsivating Lagmannsrett on March 20th, 

1946, made certain remarks which throw light on the question of the 

admissibility of the defence of legitimate rejrisals, JUdge Larssen said 

that it had not been established that the acts of torture of which the 

accused had been found guilty had been coiried out as reprisals. Reprisals 

were generally understood to aim at changing the adversary's conduct and 

forcing him to keep to the generally accepted rules of lawful warfare. If 

this aim were to bo achieved, the reprisals must be made public and announced 

as such. During the whole of the occupation there was no indication from the 

German side to the effect that their acts of torture were to be regarded as 

(to which the victims had belonged), 

reprisals against the Underground Military Organisation/ They appeared to be 
German police measures designed to extort during interrogations information 
which could be used to punish people or could eventually have lead to real 
reprisals to stop activities about which information was gained. The method 
of 'verschorfte Vornehi.nang' was nothing but a G e rman routine police method and 
could, therefore, not be regarded as a reprisal. 

In judge Larseoii's opinion it was not, therefore, necessary to deal with 
the question whether the various acts of the military Organisation were contrary 
to International Lav/ and whether as such they justified reprisals, 

Brigadier-General Telford Taylor, United States Chief of Counsel for War 
Crimes, in the speech to which reference has already been made (see p,41), in 
dealing with reasons why the rules of warfare are not more highly respected 
to-day, said that* 
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"another icas ->n is that the partial codifications of the laws of 
war ire silent or aubi uais on many important natters. The Hague 
Conventions, for example, soy nothing explicit about the taking or 
execution of hostages in occupiod territories; international ponal law 
on thi3 subjoct can bo, aril is, applied tc-doy whore it is quito alow 
that atrooitios quito beyond the bounds of military nooossity havo 
boon comnittod, but in olosor oasos wo aro loft largoly to the epooula- 
tiona of legal scholars, without much practical guidanoo. Prom tho 
standpoint of intornal ponal law, v» aro not much bottor off* Tho 
Amorioan military manual, for oxamplo, tells us that hostagos may be 
oxocutod, but doou not givo tho soldior rauoh guidanoo os to when and 
under what oircumstancos such executions may bo logitimato* Tho 
internal military law of othor important oountries is silent on this 
fundamental <*lestion. 

It will, of oourso, bo xpmomberod that the Geneva Prisoners of 

r • • 

War Convention, Artiolo 2, forbids tho taking of roprisols against 
prisoners of w ar, 

Othor trials which arc rolovant aro the trial of Wilhelm List and 
11 others, (Subsequent Proceedings No*7); British trials of Karl Maria 
von Bohron and of General Soogqr and 5 others, (mentioned previously) 
and tho trial of Eborhard von Maokonson and Kurt Maolzor, triod by 
British Military Court at Romo from 18th to 30th N 0 vombor 1946. 

7. Tho Defence of Mistako of Law, 

In gonoral, mistake of lav; is not rogardod as an oxcuso* 

It is a ru.lo of English lav; that ignorance of the law ie not an 
« 

oxcuso: Ignorantia .juris nominom excusat. The.ro is some littlo 
indication, however, that this principle, whon applied in war orlmo 
trials, is not rogardod universally as boing in all oasos strictly 
enforoabio. Thus, Opponheim-Lauterpaoht, International Law. 6th 
Edition (Rovisod), pp.452-3# states that "a Court confronted with tho 
ploa of superior orders adduced in justification of a war orime is 
bound to toko into consideration tho foot ... that member of the 
armod forcos_7 cannot, in conditions of war discipline, bo expeoted to 
weigh scrupulously the legal merits of tho ordor rocoived*" 

In the trial of Bari Buck and 10 othors boforo a British Military 
C^urt at V/upportal, from 6th to 10th May 1946, the Judge .idvooate, in 
hi8 3unninv; up, said that tho C urt must aalc itself: ,r What did oaoh of 
tho so accused know about the righto of a prisoner of war? That is a 
matter of foot upon wtiich tho court has to make up its mind, Tho 
court nny wall tnink that those inon aro not lawyors: thoy may not have 

hoard either of tho Haguo Convontion or tho Goneva Convention; they may 

n _ . 

"W* ItalloB inserted. 
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not have soon ai\y book of military law upon the subjectj but the 
court has to consider whether non who are serving either as soldiers or 
in proximity to soldiers know as a matter of the general facts of 

* 

military life whether a prisoner of war has certan rights and whether 
one of these rights is not, when captured, to security for his person. 

It is a question of fact for you ."(*) 

In the Trial of Heins Eck and Pour Others by a British Military Court, 

Hamburg, 17th - 20th October, 1945, (The peleus Trial), four of the accused 
relied on the plea of superior orders against a charge of killing the 
survivors of a sunken ship. Professor Wegner, Defence Counsel for the 
accused as a whole, pointed out that many rules of International Law were 
rather vague and uncertain. Could one decide to find an individual 
guilty of having violated a rule of International Law if the States 
thenaelves had always quarrelled about that rule, its meaning and bearing, 
if they had never reelly approached recognising it in common practice 
and hardly knew anything precise concerning it? If the States did not 
know, how could the individual know? Counsel then went on to claim 
that confusion existed in many branches of International Law including that 
relating to superior orders. 

In his sunning up the Judgo Advocate said: "It is quite obvious that 
no sailor and no soldier con carry with him a library of international law, 
or have immediate access to a professor in that subject who con tell him 
whether or not a particular connand is a lawful one. If thi3 were a 
case which involved the careful c nsiderati n of questions of international 
law as to whether or not the comand to fire at helpless survivors struggling 
in the water was lawful, you night well think it would not be fair to hold 
any of the subordinate accused in thi3 case responsible for what they are 
alleged to have done." 

(He then went on: "But is it not fairly obvious to you that if in fact 
the carrying out of Eck's coramand involved the killing of these helpless 


(1) Italics inserted. 












survivors, it was <jt a lawful corxmnd, and that it mat have been 
obvious to tno most rudimentary intelligence that it was not a lawful 
comancl, and that those who did that shooting are not to be excused f°T 
doing it upon the ground of superior orders?") 

For another instance in which the defence has not proved successful, 
see the Canadian trial of Robert Httlzer and Two Others, mentioned above* 
8, The D et’en c- o of Mistake of Fact 

Mistake of fr.ot may, however, constitute a defence just as it nny 
in a trial before the ordinary municipal courts. 

In the trial of Karl Buck and Ten Others, the counsel acting for 
the a. cusod in gener al pointed out that in Germany there has been not 
only courts-*r..urtial but also "so-called S.3. and police courts for 
German persons and members of the S.S." He claimed that the 
interrogation* of tin. victims^) by one Koimandefllhrer Ernst, on whose 
reports Dr. Issolhorst acted in deciding on the fat-e of the victims, 
constituted a trial by the Security Police. The accused,who obeyed 
the latter, had had nj other information on the matter than that the 
prisoners nad been tried and condemned, and had acted on that assumption. 
They had "neither the sense for technicalities nor the mental abilities 
to look deeper Into thi3 case". The prosecutor, on the other hand, 
submitted that the obliterati n of all traces a? the oriioc and the step* 
taken by the accuser to suppress all knowledge of the crime belied any 
contention that they thought that they were performing a legal execution. 
Lawful execution did not take place in woods, nor were thoso shot 

buried in bomb craters with their valuables, clothing and identity 

% 

markings removed, 

/ 

To the Judge .advocate there seemed to be 

(1) The victixia vevc British and United States prisoners of war, and 
certi-in ire non natioiiojn. 
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no ovidonoo that tho viotims wore over trlod boforo a Court* Or. 

Issolhorst had said that they woro aantoncod by deoislon of Ernst and 
"not through a oourt"* If his ovidonco was believed, they were 
oondomnod &s a rosult of on administrative decision and not after a 
trial* 

Assuming that oo-operation botwoon oortoin of tho victims and 
tho Maquis was not contrary to tho lawB and usages of war and assuming 
that tho original Ftihrorbefoh^ was oontrary to International Law, tho 
question whothor or not the docoasod had c ver boon subjootod to trial 
to find whothor they oomo within the soope of tho latter would hardly 
seem relevant to tho question of the legality of tho executions* On 
tho other hand, oould it have been shown that a bp da fide impression 
had oxisted in tho minds of tho acousod that the execution was the 
consequence of a trial in which the viotims hod been lognlly oondomnod 
to doath, the ploa of mistake of fact, which tho dofonoe raised, might 
well have been effootivo* In tho circumatancos of tho oase, however, 
tho Oourt did not see fit to allow It* 

Also rolovant are tho following! the trial of Sub-Lt* Hidoo 
K at ay onto, and 2 others before an Australian Military Court at Morotai 
from 25th to 28th February 1946# trial of Capt. Toma Ikeba and 2 others 
before an Australian Military Court at Rabaul on 14th and 15th May, 

1946;. tho Neuengaiaoe Concentration Camp trial; tho trial of Josef Muth 
and 5 others before a British Military Court at Wuppertal on 4th and 
5th June 1946; the tried of Heinrich Kloin and 14 others before a 
British Military Court at Wuppertal on 22nd to 25th May 1946; and the 
trial of Karl Maria von Behren mentioned above* 

9* Self Defenoa 

Not unnaturally, a plea of self defenoo may also be suooossfully 
put forward in suitable circumstances in war crime trials* 

Trials v.hioh aro relevant in this oonneotion are: the trial of 

Yamamoto Chusaburo before a British Military Court at Kuala Lumpur 

on 30th January and 1st February 1946 (plea unsuccessful); the trial 

of Erioh Weis3 and Wilhelm Munde before an Amorioan General Military 

(l) See Document IIl/ll2, pp, 50 - 51. The Defence claimed that there 
was evidence that the victim* of the sheeting had established such contact 
with the Maquis and with "Tavriorists" a3 to bring them within the soope 
of the Ptlhrorbefehl, and that a "security police case" preceded the execution 
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Court at Ludwigeburg on 9th and 10th November 1949 (plea, successful)j 
the trial of Goorg Hitzer before an Amorioon General Military Govern¬ 
ment Court at Ludwigeburg on 11th March 1946 and the Canadian trials 
of Johann Notts and Robert Holzer and 2 others, mentioned previously; 



The text of the sootiun on tho rights of the accused at tho time 
of trial is contained in Document III/112, pp»57 - 84* 














III/115 * 

6 th ^vemLeg 1947 * 

HUMAN RiggS R EPOKT: PRELIMINARY PAIERS. 

INFCRMATIQN ARISING *KCM TRIALS HELD Bfr 
FRENCH COUl^TS. 

Rapporteur. Dr. R. Zivkovid. 

I . 

The information contained in this 
doounent arises from trials of war crim¬ 
inals and of qjjsLings and traitors held 
by Fronoh courts. 

It is submitted for insertion in the 
appropriate parts of the Report, where it 
oan be conveniently split according to the 
subject and merged with the texts prepared 
by other rapporteurs. 

Notes on Sources . 

War Criminals. 

1. The French authorities have submitted up to date 
documents concerning a total of 136 completed trials.of war 
criminals held before French military Tribuntvl3, 

The main bulk of theae Trials contains information of 
little interest for the Report. It deals with dear war 
orimes oases of a common type, whose protection in international 
law is undisputed and is exemplified in numerbus trials of both 
the distant and most recent past. The French Trials under 
review ooncern mainly criminal nets such as murder, ill- 
treatment or torture, and offences of a leS3 brutal character, 
such as pillage. The victims of these crimes include the 
oivilian population and menibers of the .-Armed forces, mostly of 
French, but also of othar allied nationality. The human 
rights involved, whose protection in positive law is amply 
evidenced by the above trials, include the right to life, the 
right to hoalth and bodily integrity, the right to fair trial 
and the right to property. 
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There are only comparatively feu trials which con¬ 
tain information of particular interest. Those oonoem less 
orthodooc types of offences, nnd/or implicate victims or 
accused whose legal status is woiJh being noted in connection 
Tyith the question of the jurisdiction of the Court b, A 
number deal with circumstances affecting the question of the 
personal guilt of the accused, such as with violations committed 
in the oourae of alleged reprisals and upon superior orders. 
They are dealt with in the first part of this document. 


Qu&inga. %i 

2, No official documents oonoeming the trial of quislings 

and traitors by the French courts have been submitted to the 

United Natdons War Crimes Comnission., excepting incidental 

oases included in the war crimes trials of no value for the 

report* 


However, it has been possible to obtain an unofficial 
acoount of the trial of Pierre Laval, published in the form of 

9 

a book which almost exclusively reproduces a verbatim' record of 
the proceedings of the Court, 0) The perusal of this record, 
has proved that Laval* a trial i3 of limited value to the Report. 

The main object of the Trial was the treasonable activity of 
the accused, taken in itself, so that the prosecutor and the 
Court focussed their proceedings upon the oount of high treason, 
relegating to a secondary plane such violations of human rights 
as had been oonmitted by the defendant incidental to his 
treasonable acts. 

To the extent to whioh such violations were considered 

/ 

by the Court, and only for the sake of putting thi3 on record, they 

mr~ ** 

are dealt with in the second part of this paper. 

An obvious gap in the sources of information available 
in connection with the trial of quislings and traitors in France 


( 

K 



■*> 


St? 


‘ ' Collection de3 grands proob3 contemporains publide sous la direction 
de Maurice Gorgon, Le Prosha Laval. Corapto-rendu stenograph!que. 

Editions Albin Michel, Paris, 1946, 










oonoerns the trial of Marcahal petain. A book similar to the 
one regarding Laval has been published, but is out of print for 
the time being, Che io left to wonder whether this trial is 
of more significance to the H^man Ri$its Report than Laval's 
trial. 



3, The trial which oont&ins the most interesting information 
is that of Robert Heinrich Wagner, former Gauleiter of Alsace, 
and of several other Germans, 0) prosecuted w ith him. 

Charges. 

if, Wagner was indicted and convicted on four counts: for 
having "provoked Frenchmen to bear arms against Franoe"; for 
having enlisted French nationals in the amed forces v of a 
foreign power at war with France"; far violations of "individual 
freedom"; and for "sanplicity in murder". The first two 
counts fall in line with the offence of "oonrpulsory enlistment 
of soldiers among the inhabitants of occupied territory" as 
formulated in the list of war orimes drawn up by the 1919 
e mission on Responsibilities, Violations of "individual 
freedom" were exemplified in mass deportations of Alsatians 
and Jews from Alsace, And finally, the charge of "complicity 
in murder" was submitted: (a) for "judicial murders" of French 

• * v 

toutiondL'S who resisted enlistment in the German array and were 
tried ns deserters; (to) for the killing of French and other allied 
nationals in other connections, 

( 1 ) 

References to documents of French trials are made by gibing 
numbers of the Registry of the United Nations War Grimes Comaisoion, 
The trial of \7agner bears the number FR.47, The judgment was pro- 
nounoed by the Military Tribunal at Strasbourg on 23rd April 1%6«. 











Genocide , 

5, MoBt of these ohargea, apart frail being dealt with separately, 
were also presented in a general statement of the Prosecutor, 

This statement contains oortain elements connected with the crime 
of "genocide” as defined in the resolution adopted by the General 

f 

Assembly of the United Nations on 11th Deoember 1%6 and as 

.prosecuted before the Nuremberg Tribunal against the Major 

German War Criminals under Article 6 (o) of the Nuremberg 

( 2 ) 

Charter, v ' The prosecutor did not mate of this statement a 
separate charge, neither did he make, reference to gsnooixle, but 
he submitted it as the general oriminal polioy pursuant to which 
the defendant perpetrated most of the above oriraes in order to 
achieve a complete German! sat ion of Alsaoe, 

the following are some typioal passages flrcrn the 
Indictment in this connection \ 


(l) Of, United Nations, Resolutions adopted by the General 
Assembly during the Second part of its First Session from 23rd 
October to 15th December 1946 . Lake Success. New York. 1947, 
p, I 88 - 1 S 9 , Resolution No. 96, declaring the f ollibwing: 

"Genooide is a denial of the right of existence of entire 
human groups, as homicide is the denial of the right to live 
of individual human beings,.. The General Assembly, therefore, 
affirms that genocide is a crime under international law whioh 
the oivilised world condemns, and for the ooniaission of whiflh 
’principals and accomplices - whether private individuals, 
public officials or statesmen, and whether the crime is conmitted 
on religious, racial, political or any other grounds - are 
punishable ", 


Cf, Indiotmont of the prosecutors, Count Three, (a), 
para, 2, where it is stated; 

"They oonducted deliberate and systematic genocide,.viz,, 
the extermination of racial and national groups, against the 
olvilian populations of certain occupied territories in order 
to destroy particular races and alasses of people and national, 
racial or religious groups,.,." 











.. .%, ,'Hronah insorii 1 ions. disappeared even In 
yillnges; personal names were gprmnnised, French 
monumenta were taken uway or destroyed;,..the French 
language was eliminated both from administrative 
institutions, and from public use; German racial 
legislation, was introduced,.. .Jews were expelled as 
well as nationals whom the German authorities treated 
as intruders. The property of political associations 
and Jewish property ware confiscated as well as 
property acquired after 11th November 1918,,. Nasi 
tuition was immediately introduced In schools and 
universities,,,only Germans hod theright to teach;., 

In 1941 the French franc was withdrawn; aarnpvlsory 
labour was introduced., .Various deorees made applic¬ 
able German penal and civil law, economic and finan¬ 
cial legislation, and spooial laws relating to 
political crimes., .From August 1942., .military service 
was made oompulsory.. ,V/agner decided to transfer 
Alsatians inside the Reioh, Over 40.000 were Interned 
in the camp of Sohirmerk.. .Numerous young men were 
shot for having refused to serve in the Wohrmaoht, 

Y/hen the resistance to the oompiisory military enlistment 
grow, Wagner did not hesitato to victimise the 
families which were deportedt o Germany, He inter¬ 
fered vith the administration of justice, giving 
orders as to the punishments the prosecutors had to 
request and the judges had to impose in oases con¬ 
sidered to bo particularly serious", 

The Specific Crimes. 

6, The conviction of Wagner for compulsory enlistment and for 
deportation of those resisting it and of their families, as well 
as of the Jews,shawsno feature of particular interest, apart 
from the fact that in this oaso, as in all other trials held by 
French Courts, the accent was more on the violation of the general 
provisions of the French penal code, than on the laws of war, It 
is due to thi3 fact that Y/agner was found guilty, on the one hind, 
of having "provoked Frenchmen to bear arms against France," and 
of having "enlisted Frenchmen in the German armed forocs while 
Germany was at war with Fronoe", and on the other hand, of 
having "arbitrarily deprived Frenohraen of their freedom". All 
these qualifications formally fit with the French national law 
as contained in the Penal Code and as interpreted and developed 
for the purpose of war crimes trials in the Ordinance of 28th 











August, 1%U» ^ , 

7, The oonviotion of Wagner for the "Judicial murder M of 

Frenoh nationals is, in oontrast with the other charges, a 

comparative novelty both in national and international law, and 

his oaae is in this respect a good instance and illustration. 

» « 

The Court established that on several occasions 

Wagner violated the right to fair trial of Frenoh citizens wfco 

• « 

did not ootnply with compulsory enlistment in the German forces. 

On all theBe oooasions the violation was ccmmittod in that Wagner 
instructed the prosecutors what punishment to request and 
imposed upon the Judges the sentence to be pronounoed by them in 
the trial of such Frenoh oitizens. In one of two speoifio oases 

, o 

submitted, concerning a Theodor Witz, the officer in charge of 

, • ' J fe 

the prosecution was of the opinion that the offenoe deserved 8 

, * l • 

years imprisonment. This prosecutor wfent on leave and was 
replaced by another who, jointly with the President of the 

Court, acted upon Wagner’s instructions. The result* was that 

a % 

the defendant was sentenced to death and executed, 

• •.; I 

Similar acts were established in the second case, involving 
lif accused, who attempted to escape from Alsaoe to Switzerland, 
including two minors of 18, and who were all sentenced to death 

■ * i 

and executed when Wagner interfered, i 

By admitting the above oases as representing "illegal 
trials" and convicting Wagner on this count, the Court's sentonoe 
was pronounoed for the violation of two fundamental rights: the 
right to fair trial of any individual, however guilty, and the 
right to independent oourts of law belonging to any occupied country 
under international standards of justice. 


0 ) 

The technique chosen in the said Ordinance was to qualify 
speoifio acts otherwise recognised as war crimes under the rules of inter-* 
national law as being covered by Frenoh national law. This waB done in 
particular by expressly extending the scope of the national law to such 
acts as could raise doubts or uncertainty within the meaning of too 
provisions of the Penal Code and the Code of Military Justice, See 
Art, 2 of the Ordinance, 










Other Oases. 


8, A nuribor of French trials tlircw light upon certain 
questions whioh are of more importance within the field of 
human rights whose protootion in international ponal law is 
not doubtful, than for tho problem of what human right b are in 
fact protected, Thoy can be grouped as follows: 

1 ' * ' i 

Reprisals : 

9, In a number of trials, various crimes were perpetrated by 
German soldiers allegedly as a "reprisal" for offences committed 
by Franah nationals against momberB of the German forces. These 
crimes were generally of the "murder" typo, and the French 
nationals whom tho Germans treated as having provoked "reprisals" 
were mostly members of the Frenoh Resistance Movement, who often 
conducted military operations against the German units stationed 
in Fronoe, The victims wdro invariably French local inhabitants, 
quite innocent of the alleged offences whioh were oomitted 

by members of the Resistance Movement. 

% 

In all these oases, the French Tribunals found the 
accused guilty of acts "not justified by the laws and customs of 
war" and condemned them to heavy penalties, including oapital 
punishment. 

The following trial can be regarded as a pattorn case 0)| 

On 20th August, 1944, members of the French Faroes of 
the Interior•(FFl), attacked St, Girons and on this oooasion 
engaged a battle against a German column in the neighbourhood of 
a village called Rimont, The inhabitants of tho village formed a 
"home guard" of 23 raon and had the assistance of 3 Spaniards, 
members of the FFI, This small foroo resisted the advance of tho 
German troops for several hours’and then retreated, while a large 

( 1 ) 

Trial of Lt, HELFER and 3 othors, Jud^nent pronouncod by the 
Military Tribunal at Toulouse on l&th April 1946. Hi, 45« 










t 


number of Inhabitants took refuge in the nearby woods. When 
entering the village the Gorman oonmonding officer gave orders 
to set on fire the houses and to shoot till civilian.' Over 14 
years of age, 152 houses wore burnt down out of a total of 
169, and 9 oivilians were oaptured and shot on the spot. In 
addition to this two old men, of 70 and 72 years of age, were 
deliberately killed while trying to get out of the village. 

During the trial it was established that none of the viotlms 
took part in the armed resistance. 

Although the French Tribunals do not furnish in their 
Judgments an aooount of the reasons for which they have founl a 

,i . . 

« 

defendant guilty in the given set of oircumstanoes, the sentences 
in this typo of case imply the following conclusions; 

(1) In all oases under review there were in fact 
no "reprisals" in the proper sonse, but merely arbitrary acts 
of revenge against co-nationals of those who fought against 
members of the occupying forces. This is .an important distinction 

• M 

since it is always possible to label atrooities as lawful 

t ' 

reprisals, aa this was done in innumerable instances by the Gormans 

l 

both during the first 0) and the second world war, 

(2) The French Tribunals presumably reoognised 
fully the status of lawful belligerents to members of the French 
Resistance Movement under the terms of Article 1 of the Hague 

i * > I 

Regulations, and treated thoir acts against the German- forces is 
military operations conducted within the limits of the laws and 
customs of war, \ Suoh acts could consequently not represent a 
valid ground for reprisals, unless the French oombatonts themsives 
were guilty of an offence, which was in no oa3e under review 
invoked in defence of the accused, jh the above instance, the 


0 ) 


Of, Oppenheim-Lauterpaoht, International Law, Vol, II, 
6th Edition, p. U 47, n. 1, 
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reoognition wns implioi% oxtonded to the ad hoo "homo guard" 


constituted by the villagers. 

I 

■ (3) Presumably in no oases were the acts against the 
Germans conmitted by individuals not entitled to the status of 
belligerents under the Hague Regulations, This presumption is 
important sinoe it oould be open to discussion whether reprisals 
in the proper sense oould not bo lawfully undertaken against 
non-combatants were serious offonoes against the security of the 

(O 

oooupying foroeB perpetrated by the civilian population proper,' ' 
10, Although the issue mentioned in the preceding paragraph 
under (1) stands out olearly in the face of facts, it is sur¬ 
prising to find that in many oases the French Tribunals make an 
improper use of the terra "reprisals". 

So, for instance, in one oase (2) the following is 
said in the Indictment: "In reprisals for tho death of S, D, 

Arnold (a Gestapo man) killed by the Resistance, Dr, Jeewe (n 
German) ordered the execution of 7 Frenohmon, Tlie execution 
took plaoe on 10th August 1944* • • ", In another case (5) more 
than 20 defendants were indicted inter alia for complicity in 
"putting to death" French nationals "as reprisals" for the fitting 

of the Frenoh Resistance Movement, Such references are to be found 
in many other trials under review in this document. 

In all such oases, the number of the French victims was 

‘ 1 deliberately much higher than the number of the Germans who lost 

their lives as a result of the Resistance fitting. Yet, it is 
a generally admitted rule that in order to obtain recognition fer 


0) 


op, oit. p, 449# where 
30 of the Hague Regulations, 
r otherwise, may bo inflicted 


Of,for instance Gpponheim-Lauterpnoht, 
it is stated: ’There is no doubt ttiat Article - , 
enacting that no poneral penalty, pecuniary or 
on the population on aocount of the aota of individuals for which it can** 
not be regarded as collectively reap msible, does not prevent the burning 
by way of reprisals, of villages, or even towns. "Ifor a trencher Qua attack 
conmitted there on enemy soldiers by unkiio\m indlvidualsT and, this buTn;; 
a brutal belligerent haa his 'jpportunity"It; 1 ic3 are introduced. 


so 


. ( 2 ) Trial of G, SCHGNHEITER. Judgnent pronounced by the Military Tributi 1 
at Lyon.on 17th August 1945# FR. 8, 


Trial of F, HOLSTEIN anti 23 others, Judfjnont pronounced by the 
Military Tribunal at Dijon on 3rd February, 1947. Fii. 95. 



















- 10 - 


aots unddrtaken In reprisal as valid in international law, such 
acts must not be exooBsive when compared with the aots which 
provoked reprisals. C 1 ) j n the above instances, there was 
always on utter disproportion to the detriment of the French, 
which alone is sufficient to make these acts Invalid as lawful 
'•reprisals", 

• * •* . , t * 

The only explanation is that the French prosecutors 
and tribunals used the term in a non-legal sense, and when doing 
so, wanted to convey only the fact of "revenge" taken againBt 
innocent people. 

The notion of "combatant", 

11, In connection with the issues mentioned in para. 9 under 
(2) and (3) it is worth noting that in two other trials, one of 
which was also connected with alleged reprisals, French tribunals 
had speoific oases of irregular oonibatants whom they reoogiised 
os monber3 of lawful belligerent units, entitled to the protection 
of the laws and customs of war.. 

ill-. In one oase ^ a detaohment of German marines 
captured three Frenohnen wearing mainly civilian clothes, but 
having some distinctive military 3igns as part of their garments, 
or on the garments themselves. One or two had a French tri¬ 
colour band around the arm as worn by members of the FFI and 
one wore an American military cap. The three men were captured in 
the course of combats between German units and regular French 
troops assisted by members of the FFI. A]1 wore shot without 

trial and without having committed, any offence apart from the 
.# • •• 
faot that they fought with arras against German units. The 

Tribunal found the defendants guilty of "murdering three prisoners 

* • 


Cf. Oppenheim-Lautorpaoht , op, oit . 21f9» P* 448-4V9. 

( 2 ) 

Trial of Col, C. BAUER and 2 others. J u dgnent pronounoed by the 
Military Tribunal at Dijon on 18th October, 1945» JR, 12. 
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of war" and oondecanod them to various penalties, one of them to 
death* I n doing so the Tribunal apparently admitted the 
argument of the prosecution that what rovttored more than the 
fact that the three captured men wore some distinctive signs, 
was the fact "that troops of the FFI were resisting for a whole 
day against the***(German) column, alongside with regular French 
troops, with the knowledge of the Germans; that they were fitting 

.* i • 

against invading troops without having had the time to organise 
themselves and that, consequently, they were oovered by the IV 
Hague Convention*.,". This was a reference to Art. 2 of the 
Hague Regulations, which covers civilians "of a territory not under 
occupation", who take up arms to resist the invading troops withr- 
out having had time to organise themselves in accordance with 
Art. 1, if they carry arms openly, and if they respect the laws 
and customs of war". In this case the Tribunal established in 
addition that the chief defendant tried to invoke the ri$it to 
"reprisals" by submitting in his defence that he had ordered -the 
shooting of oaptured French combatants only if they resumed 

. i *• * 

fitting, 

• • . 

ISL- In the second case ^ two members of the French 
Resistance Movement attacked a small German outpost with the 
intention of making prisoners and bringing them to their head¬ 
quarters, They failed and were instead oaptured themselves, one 
of them having been wcunded. Doth hod civilian clothes, but 
one wore a tricolour band around his arm and a tricolour badge in 
his buttonhole. The accused donied having notice* these dis-» 

I 

tinotive signs and invoked in his defehoe an order by Hjtlur to 

» • * 

shoot sumnarily all irregular oombatants, Th© Tribunal found 
the defendant guilty of manslaughter "not justified by the laws 

(D 

• Trial of Lt, V7. Kretsssohmar. Julgraont pronounced by the 
Military Tribunal at Angers, on the 25th Maroh 1946# FA. 41. 
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and oustans of war" and oondemnod him -to death. It Is to be 
assuned that the Tribunal admittod the Prosecutor* s plea which 
was entirely based on the existence of the distinctive tri¬ 
colour signs and that, as in the previous case, it treated the 
victims as prisoners of war entitled to the protection of inter¬ 
national law, 

12, The above two trials are an illustration of the ways in 
which it is possible to interpret the meaning of Article 1 

and 2 of the Hague Regulations, and to extend recognition to human 
rights in war time in oases where a narrow interpretation would 
have led to the opposite result. 

Superior orders. 

13. 3n several trials French tribunals dealt with the plea of 
superior orders. In a number of oases they dismissed it al¬ 
together and did not admit it in mitigation of punishment. 

In one case the accused was a low-rqpking member 
of the Gestapo (Rottenftlhrer) charged with having personally 
executed a number of Frenohmen. In one instance he killed the 
victim by making him walk in front of him and by shooting him 
in the back while walking. In another instance he ms a 
member of a firing squad which used Bren guns to kill the victims # 
all of whom were executed only in revenge for the death of a 
Gestapo man, being themselves oanpletely innocent of any offence. 
In both instances the accused committed the crimes on the 
orders of his superior officers. The Tribunal found him guilty 
without extenuating circumstances and sentenced him to death. 

In the oase mentioned above, para,11, under (l), the 
chief defendant pleaded not guilty of having put to death 


0 ) 

Trial of G. Sohonheiter. J u dgncnt pronounoed by the 
Military Tribunal at Lyon on 17th August, 1945. FR. 0, 
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ooptured members of the FFI, by referring to an‘ order of Hitler 
of April 1%4 that all JLrregilar combatants should bo shot when 

captured. However, at the same time tho defendant admitted 

1 , 

that in his personal opinion this order ought not to have been 
oarried out against oambatonts with whom the fight had been 
going on for a day, as was the oase in thi3 trial. The Court 
dismissed the plea and condemned the defendant to death for 
having orderedthekilling of the three prisoners, 

14, In other oases French Tribunals admitted tho pier, of 
superior orders in mitigation of punishment. 

In the trial of '.Vilhelm KALK 0) the defendant was 
oharged with having taken part in the killing of a Frenchman, 
agent of the Resistance Movement, and for having attempted to 
kill on the same ooca3ion another man, Kalk heard of thi3 agent 

f 

by aooident, learning of his existence in a cafe. He informed 

his superiors, who decided to send a patrol of }0 men to arrest 

the agent. The latter learned of the Germans 1 intention and 

tried to escape by motor-cycle with one of his friends. While 

turning with tho vehicle in a street, both ran into members of 

the German patrol, Kalk reco^iised tho agent and started shooting 

on his own initiative and without giving any warning. The agent 

was fatally wounded and died a few minutes later. His companion 

escaped by throwing himself on-the ground and pretending to be 

dead. He wa3 arrested and several months later released, 

Kalk pleaded "not guilty", contending that he had acted 

on the orders of his superior officer, a lieutenant, \.ho was pro* 

$ 

secuted with him at the some time. The Tribunal found that 
there was no evidence to provo that the lieutenant was involved in 
tho case, but apparently took note of tie fact submitted in .the 

« • 

( 1 ) 

Trial of 7, Kj'IK and E. STOCK. Judgnent pronounoed by the 
Military Tribunnl at Bordeaux on 27th May, 1947. Fit. 125. 
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Indiotment that thore wore superior offloors who decided upon 
the operation against the agent, end that there were instructions 
to shoot at him if he tried to escape* The lieutenant was 
acquitted. Kalk was found guilty of murder* presumably on 
aooount of the foot that he shot at the victim without warning, 
and guilty of attempt to murder the other man. He was 
sentenced with extenuating ciro instance a to penal servitude 
for 20 years. 

15. The trials described in para, 13 ore particularly good 
illustrations of the oases in whioh the oourts deem It Just¬ 
ified not to admit the plea of superior orders in mitigation of 

t 

the punishment. In both in3tanoes cited the crimes were of a 
heinous character; in one case a Gestapo man took port in the 
killing of people who were avowedly considered by the Germans 
themselves as innooent; in the other oase the victims were 
French FFI combatants cold-bloodedly put to death as soon as 
they were oaptured. In both oases there -was nothing to shew 
that the perpetrators hod to act under the impact of direct 
pressure from their superiors or of danger to their own lives. 
Neither was there anything to indicate that they could not 
realise the inhumane nature of the orders, or that they had to 
consider their execution as being Imposed by belligerent 
necessity. The J u dgnent passed on these cases by dismissing 
altogether the plea of superior orders in face of all these 
circumstances is consistent with the general opinion of authori¬ 
tative writers in this field, 0) 

The trial considered in para, 14 is an illustration 
of the fact that national oourts exercise their power to admit 
the plea of superior orders within the same limits a3 thoso set 
forth in the Nuremberg Charter (Art. 8), the Tokyo Charter (Art.6) 

( 1 ) 

Cf. for instance H. Lauterpacht, The Law of Nations and Hie 
Punishment of War Crimes. British Year-Book of International Law, 

1944, p. 73-74 and 76. 
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awl in Law No, 10 of the Allied Control Counoll for Germany 
(Art, H, (A), (b))« That is to say, within the limits of the 
principle that the plea can succeed only in mitigation of 
punishment and not in freeing the aoouscd from penal responsibility. 
The Jurisdiction of Courts and tho Status of Accused and Victims . 

16, The Frenoh trials include a nuinbor of oases in which the 
accused were Allied nationals or nationals of non-belligerent 
countries, and other oases In which the viotims were not French 
nationals, 

17, In one case 0) the accused was a citizen of Luxembourg, 

an allied country during the late war. The aooused, a Luoien 

% 

Frames, joined the ranks of the Gestapo as a Hauptsturmftihrer and 
was tried for murder, pillage and wanton destruction of property 
ooanitted on Frenoh territory. Found guilty on all oounts, he 
was condemned to death, 

( 2 } 

In another case ' ' the aooused was a national of a 
non-belligerent country, Spain, He wa3 tried on two different 
counts; for"violations against the external security of the 
State", and for "murder and ill-treatment", .In both oases the 

plaoe of the alleged crimes was in Germany, where the defendant 
was interned in concentration camps from 1940-1945 after having 

been found in Franoo as a Spohish liepublican refugee. On the 

% 

first count he was charged with having "maintained relations 
during the war with sr&Jeots and agents of an enemy country", 
acting against the security of the Frenoh State, .and on the 
second count with having physically ill-treated French, Belgian and 
Spanish inmates in the camps and with having killed a Spaniard, 


( 1 ) 

Trial of L, FttCMES. Judgnent pronounced by the Military 
Tribunal at Lyon on 23rd November, 1945, FR. 17. 

( 2 ) . 

Trial of G. LQiDINES MCMTE. Judgnent pronounced by the 
Military Tribunal in Paris, on 25 th April, 1947. PR. U2. 
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The defendant was acquitted on the first count and on the seoond 
the Court ordered additional investigations, 

10. In a number of oases the victims included nationals of 
allied countries suoh as Teles, Russians, Yugoslavs, and sane- 
time s even nationals of enemy countries, such as Italians, (1) 

The crimes Involved were mostly ill-treatment, torture and murder. 

The victims were either prisoners of war or internees or deportees. 
Apart from the cases in whioh the victims of allied 
anchor enemy nationality were included in Stench trials on 
account of the fact that there were at the same time victims of 

• , i 

French nationality, there are oases in which no French nationals 
were involved at all, 

19* In &U the above trials the jurisdiction of the Frenoh 
Courts was based upon the fact that the criminal offenoes were 
perpetrated on French territory or on territory otherwise falling 
within the jurisdiction of Frenoh authorities, or else upon the 

i i 

fact that victims of the war criminals tried included French 
nationals. All the oases fell within the express terns of 
Article 1 of the Ordinance of 28th A u gust, 1944, relative to 
the repression of war crimes. 

There is in this nothing remarkable or new in international i 
law. However, the trials under review confirm the practice of 
implementing in war crimes trials general principles of penal law and 
of subjecting the rules governing the jurisdiction of war crimes 

* I * 

l 

tribunals to the said principles. 

There are one or two points, thou^i, whioh should be 
noted in connection with the laws of war and the protection of 
human rights secured by their rules. On© of those points conoern® 


( 1 ) 


Trials registered under Nos. FR. 39, 50, 104, 109, 120 and 122. 
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the recognition of the rights of enemy alien nationals as being 
covered by the laws and customs of war* 

In one of the oases referred to above* para. 18 
the defendant* a German* was charged with having severely ill- 
treated Hussion and Italian deportees and prisoners who were 
placed under hie authority as slave labourers in the provinoo of 
the Soar. The offences were committed in 1944. The trial* 
which concerned no other nationalities than those mentioned* 
resulted in a conviction of ha*-d labour for 10 years. YTith 
respect to the victims of Italian nationality the judgment is 
undoubtedly based on a development of international law. In 
the texts made available to the United Nations Y/ar Crimes 
Caanission it is not dear whether the Italians ooncerneil were 
members of the Italian armed forces who one way or another 
attraoted the displeasure of their German allies after the 
oapitulation of Italy* or were civilians who in connection with 
Italy's surrender were deported to Germany aa slave labourers. 

The Trench law under whioh the triel was held (Ordinance of 28th 
August* 1944) prescribes the jurisdiction of Trench courts in 
the following oases (Art. 1): 

- '.Then the offence is oaaoitted in Pranoe or in 
territory under Trenoh authority) 

- ’7hen the offence is committed against either of 
the following categories: a Trenoh national; an 
individual under Trenoh protection; a person serving or who 
had served under the Prenoh flag; a stateless person 
residing in Trenoh territory before 17th Juhe* 1940; 

or finally* against a refugee in Prenoh territory. 

If tho Italian victims were civilians it is difficult 
to see how they oould be absorbed under any of the above-oited 
categories* unless they were rooognised as "refugees" or persons 

( 1 ) 

Trial of R. RAHTH. Judgnent pronounoed by the Military 
Tribunal at Nancy on 18th May* 1946* FR. 58. 
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"under French protection",neither of which, in the circumstances, 
seem to be a proper legal construction. Therefore, it is 

I * * 

more likely that in this case, the French court did in fact 

• ; 

nothing else than apply the notion of "orimes against hunanity" 
as defined in the Allied Control Council Law No. 10 and in t he 
Nuremberg Charter, that is to say, as a crime directed against 

"any civilian population", including nationals of enemy countries. 

• 

If, on the other hand, the Italian viotims were menbors of thfe 
Italian foroes who rare treated by the Germans as prisoners of 
war and taken as such to Prance for forced labour, the solution 
onthe basis of either the French Ordinance or the concept of 
"orimes against humanity" is'still more difficult. Members of 
aimed foroes do not fall within the definition of "orimes against 
humanity" and are neither suited for subjection to any of the 
categories covered by the French Ordinance, In this case, 
the development of the law would appear so much, the more striking 
that it goes beyond the limits of the French Ordinance insofar 
as it embodies the laws and customs of war, and beyond the 
conoept of "orimes against humanity", which, however now and 
wide, does not cover military personnel among the viotims, 

20. Finally, it might bo worth making some remarks on the case, 
of the Spanish national tried for war orimes and for acts 
directed against the external security of France (see para. 17). 

In his case, war crimes for which he was tried were committed on 
German territory outside the F r ench Zone of Occupation, namely, 
in the concentration camp of Mauthausen, which lie3 in the 
Russian Zone of Occupation, However, in this case, the part 
of the trial concerning war crimes v/as held by a French Tribunal 
on aoocwnt of the fuot that there were French nationals among the 
victims and that the aocusod was in the liands of the French 
authorities. The offences allegedly committed were clearly 
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war crimes in the teohnioal sense; the defendant, being an 
innate in a German concentration onmp, was charged with having 
aided with the Germans and brutally ill*treated other Inmates, 
exactly in the some manner as was done by the Germans themselves, 

* . y 

However, the point in the oase is that the defendant 
did not belong to a oountry at war with any of the P 0 wers engaged 
in the conflagration of 1939-1945; neither did he serve in the 
aimed forces of any such Power, On the contrary, he was a 
Spanish refugee in France at the outbreak of the war, and was 
interned by the Germans as a political suspeot. Therefore, the 
> sole foot of having put him on trial provides a very convenient 

* t 

illustration of the hitherto already well admitted prinoii>le 
that the personal status of a war criminal, particularly the 
question of whether he is a national of a belligerent or neutral 
porrer, is irrelevant. At the same timo, it shows that, to the 
extent to which human ri^its are covered by war crimes trials, 
the contemporary system of international law is wide enough to 

. ‘ t 

extend penal retribution for violations of human’ri^its in a great 
variety of oases, 

• i 

j 

PART II . 

Quislings and Traitors. 

The Trial of Laval. 

21, As pointed out at the beginning of this paper, no official 
' documents regarding trials of quislings and traitors by French 

courts have been submitted to the United Nations War Grimes 
Commission, 

Yet, the importance of considering suoh trials and 
assessing to what extent they might be relevant for this Report 
wa3 obvious. In this respect it was particularly appropriate 
to take into account the trials of Mar6ohul P^tain and Pierre Laval, 











They were the two leading personalities in the Viohy regime 
who were both found guilty of and were convicted for treason 
and collaboration with the enemy. Consequently, if information 
of major importance oould be found in regard to violations of 
hunan rights and penal retribution thereof under Frenoh law, it 
was to be found in the first place in these two trials, 

22. It has been possible to obtain an unofficial aooount of 
the Laval trial, which reproduces a verbatim neoord of the pro¬ 
ceedings of the Court* Althou^i unofficial, this account can 

9 - 

‘safely be regarded as accurate,having been published in the 
well-kncwn collection of important trials edited by Maurice 
Gargon, the reputed Frenoh barrister, ^ 

Unfortunately, nothing of the kind oould be obtained 
regarding the trial of retain, so that the present analysis is 
perforce restricted to one only of the two principal Frenoh 
trials of quislings and traitors, 

23. As previously mentioned the trial of Pierre Laval is 
of limited value to this Report, As could be expected the 
main, or rather, the sole object of the trial was to establish 
whether the defendant had committed high treason or not, as a 
leading member of the Vichy regime. Therefore, insofar as 
violations of human rights came into the picture, they did so only 
inasmuch as they were incidental to the allegod treasonable 
activities of the accused. This is apparent in all the various 
stages of the trial, namely in the indictment of the prosecutor, 
in the oourse of the proceedings of the Court and in its judgnent. 
In all these stages the place allotted to such violations is 
comparatively insignificant, and there is no express reference 

to "human rights" by name, but only in substance. 


(1) See work cited above, p, 2, para, 2, n. 1, 

(2) Cf. above, para, 2, 
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However, to the extent to which such violations woro 
this object of the proseoution* of the proceedings and of the 
Judgnent, the information thioh oonoerna them can be regarded as 
valuable* Its chief value lies not so much in the magnitude of 
the trial within the field of Frcnoh national and international 
affairs* It lies more in that trials of traitors whioh include 
violations of human rights as punishable under penal law are a 
novel phenomenon* and that in view .of the aims declared in the 
United Nations Charter and of the purposes of its organs 

♦ i 

entrusted with'promoting a mare effective protection of human 

A 

rights, they are a welcome source of information of how this 

/ 

protection is operating on a national levol, 

a 

The Court. 

24, Pierre Lava?, was tried by a Hi^i Court of J u stioe in¬ 
stituted by an Ordinance of 16 November* 1944, (D 

The Court was formed for the speoifio purpose of 
dealing with charges against pefsons having taken part .in the 
activities of the sdn called Vichy government. The competence 
of the Court over accused person included the head of the State* 
heads of the Government, ministers and other high officials 
holding responsible positions* such as Secretaries of State* 

r • 

Governors General* High Commissioners and the like* (2) 

* 

The Court was composed of throe judges (magistrates) 
and 24 members of the Jury. The judges were the first president 
of the Court of Cassation; the president of the Criminal 
Chamber of the Court of Cassation; and the first president of 
the Court of Appeal in Paris. The members of the jury were 


( 1 ) 

Cf. Journal Officiel de la R^publique Frungaise* NO. 128* 
19 novembre, 1944, p. 1382-1383. 

W Cf. Art. 2. 
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(3) 


chosen by drawing lots from two lists drawn up by the Provisional 
Consultative Assembly. Half of those nominated and chosen were 
Senators or Deputies on 1st September, 1939. (1) 

The oriminal investication was carried out by a 

a 

special oooinission upon charges submitted to it by the Prosecutor 

General, ( 2 ) Tho indictment was drawn up by the rroseoutor 

and approved by the oooinission acting as a Chamber of Prosecution, 

The procedure before the Court was that of a regular 

penal court competent in similar oases (Cour' d'Assize), with.' 

the difference that all decisions and sentences were taken and 

pronounced after Joint deliberation of tho Judges and the Jury, 

The Court was empowered to impose any-punishment from a fine to 

the death penalty, and to pronounce the national indignity and 

confiscation of property of the defendant. The Judgnent was 

(4) 

final giving only the right to submit a plea fbr pardon. 

The trial began on 4th Ootober 19^-5 and was terminated 
a few days later, on 9th Ootober, ‘Laval was found guilty of 
the charges and was condemned to death and executed on 15th October, 
He had lodged a plea for pardon, whioh was rejected by the Head 
of the French State, (5) 

The Charges, 

25. Laval was indicted under two counts; 


0 ) 

Cf. Art. 3. 

( 2 ) 

Cf, Arts, 6 and 7. 

^ Cf, Art. 9, 

W Cf. Art. 10 

^ This position was hold at the time by G^nlral de Gaulle, as an 
interim post until the setting up of a definite constitutional 
regime in post-war France. 
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(a) for "conspiracy against the internal 
security of the State", 

I ** 1 1 ' 

and 

• * 

(b) for "intelligence with the enemy with a 
view to favouring the latter*s enter¬ 
prises in connection with his own". 

i i 

, ■ 

All the charges submitted under these two counts 
covered the period of time Laval wa3 member of the Viohy 
Government, He entered the cabinet of retain on 23rd June 
1940 as Minister of State, and on 11th July 1940 becaia Vioe- 
Freraier and suocessor-designate of retain as lie ad of State, He 
was dismissed by retain on 13th Decenbor 1940, and was returned 
to power in Ayril 1942, when he became Fremior, a post which he 
kept until the liberation of France in A u gust 1944, 

It is mainly under the second count that violations 
of the individual rij^rts of French citizens were involved, 
although it is possible to trace some violations of a broader 
significance undor thu*first count. 

All the evidence regarding violations of human rights 
was submitted only with a view to jjroving high treason, but as 
such the 3aid evidence and violations formed a distinct part of 
^ the trial. 

The oharge of conspiracy against the internal security of the 
State . 

26. Thi3 charge consisted in that the accused was alleged to 
have caused and personally brought about the end of the con¬ 
stitutional basis of the in Republic, by the abolishment of its 
democratic foundations, and by installing an authoritarian State 
with Mar^chal Fetnin, ait its head. The indictment specified 
that the defendant brought about on 10th July 1940 "the suppression 
of the Presidency of the Republic, the- cumulation of all p-wer3 
in P6tain*s har»d3 and the adjournment of the Parliament sine die ". 
His motives in doing so were alleged to include the wish to see 
Germany win the war, and one of the reasons for wishing for a 










German victory was allowed to be hie hatred of Great Britain.' 1 ' 

U n dar this oount, and as part of aots which undermined 
the "internal security of the State", the prosecution included a 
speoific charge which ooncorns the violation of civic or 
political rights of French citizens. The charge consisted in 
that the Vichy Government disbanded the so-called Conseils 
gln^rnux, which had a function approaching that of a local 
parliament, and abolished the election of mayors in towns with 
a population of more than 2.000 inhabitants. (2) 

However, 

this was not developed beyond the point of a fact briefly 
mentioned as oouourring to establish the violation of the "intomal 
security of the State", 

The charge of intelligence with the enemy. 

27. Most of the information regarding human rights ia to be 
found under this count. 

The main charge consisted in that the defendant in 
collaborating with the enemy undertook legislative and executive 
measures in order to "adapt the Frenoh constitution to German 
institutions", and aoted with a view to shaping the Frenoh state 
on the model of Nazi Germany, 

It is in these measures that violations of human rights 
of French citizens were involved and were the object of the trial. 

28, Referring to the period when Laval became Frime Minister in 
1942, the proseoutor submitted facts regarding persecutions of French 
citizens on racial, relgious or political grounds: 

"The so-called French policy (of Laval) 
became then an entirely German policy: persecutions 
(were started) of Jews, Freemasons, coranunists and 
members of the Resistance fran all parties; the police (was) 
• put at the disposal of the Gestapo; 22.000 arrests (were 


( 1 ) 

( 2 ) 


Cf. op. cit .. p. ? 7 - 28 , 267-269, 273-274. 


Of, op, cit .. p.177-181, with the defence of Laval on this point, 
and p, 276, 
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9 "made) in Paris (luring the night of 15/l6th J u ly". ^ ^ 

0 

The prosecutor made a specific case of the persecution 

► # b » 

of the Jews upon the Nazi model: 

"On the 30th October 1940 appeared a law 
signed by Pierre Lavd, then Vice-Pfcemier, excluding 
« a whole category of Frenchmen from tho French 
oonroum.ty, (namely) banning the Jews from all 
public functions and from most professions,,, A 
law of 11th December 1942.,. forced the Jews to 
report,,.for the purpose of inscribing the word "Jew" 
in their identity oards, as well as in their ration 
cards, in order to make it easier for the Gestapo 
to detect them," (2) 

29. Another charge was submitted for introducing, .by legis¬ 
lative and executive measures, compulsory labour with the pur- 
pose of forcibly transporting French workers to Germany: 

, c Voluntary enlistment having become a 
rare occurrence, Laval resorted to compulsory measures, 
y First, a law (was enacted) for the "use an£ orientation" 

of man-power, subjecting men and women to any work the 
Government would find useful. After this a ban(was 
imposed) on employing workers without permission,., 

Then compulsory labour (was introduced), real 
organised conscription, (establishing) markets of 
slaves to be C -livered to Germany; ration cards 
. were denied to those not complying,., and all this 

was accompanied by the strictest instructions issued 
to the Regional Prefects, " w) 

• Instructions issued by Laval on 12th July 1943 were 

quoted as an illustration, showing that the defendant had warned 
medical officers not to exaitpt workers on the ground of "physical 
ineptitude without good reasonIn this connection the medioal 
y officers were threatened that they would be forbidden to exercise 

their profession, and the administrative personnel in charge of 
consoription was threatened with internment, A passage quoted 
was to the effect that "the Government had undertaken to send 
220,000 workers. This obligation must be abided by". ^ * 


( 1 ) 

Cf, op. oi t,, p, 29. 

^ Cf. op. cit., p, 2?6. 

^ Cf, op. ci t, r, 29-30. 

(4} 

v ' Cf, OP, ol t,. p. 30 . See (lao p, 2L7-28C, 
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On the other hand, evidence was submitted to show that the 
defendant had not only violated the rights of those conscripted 
for slave labour, but also of members of their families. On 
11th June, 1943* following a broadcast made by Laval where he 
warned those evading labour consoription in that sense, a law 
was enacted prescribing internment, imprisonment and fines for 
members of the families of those not reporting for labour 
duties. 0) 

Finally, the Secretary General of the National 
Federation of Deported "./orkers and their Families was heard as 
a witness and testified about the forcible transfer of 

' * 

785.000 workers to Germany. He read to the Court a number of 
telegrams signed by Laval or by his subordinates and containing 
instructions to make the scheme effective. The witness also 
testified that about 220.000 workers were "conscripted" by in faot 
being arrested at random in the streets, and that about 50,000 
workers disappeared or lost their lives in Germany. 

The Defenoe. 

30. The aocused pleaded "Not Guilty" to all counts. Regarding 
the charges involving violations of human rights he adopted a 
general line of defenoe. Ho contended that whatever he did was 
undertaken under the dureba ' of the occupation hnd in order to severt 
much worse measuros which the enemy would have introduced without 
a Frenoh Government during the occupation. On specifio points, 
such as with regard to the instructions and laws signed by him, 

i 

he either evaded a direct answer or let it be understood that he 

was not personally responsible for the tenor of the texta themselves. ^ 


( 1 ) 

Cf, op. cit ti p. 288-289, 

( 2 ) 

Cf. op. cit. p. 233-237. 

Cf. for instance, op. cit,. p. 


(3) 


131 and 252 . 


31. The accused was found guilty on both counts submitted 
by the prosecution and condemned to death. 

Of all the charges involving violations of human 
rights the court retained the following; in its judgynent: 

(a) The dissolution of political or 
administrative bodies constituted bjr 
elections, which involves the violation 
of civic or political rights; 

(b) the persecution of Jews: 

(o) the mass deportation of workers "put 
it the disposal of Germany with a view to 
assisting her in her war effort." ''' 
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OTHER TH»N THOSE HELD BEFORE THE 
INTERNATIONAL MILITARY TRIbUNivLo 
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BI G, BRAND. 


> B.. LEGiJL OFFICER 


Shortage of time has prevented a complete 
analysis of these aspects of war crime 
trials from being made. It is hoped, 
nevertheless, that the following iiotes t. 
will be of interest and of use to the 
United Nations in their work* 




1. In so far as a Court tri«3 energy nationals for war crimes committed 
against nationals of the country whose authorities have established the 
Court, the jurisdiction of the Court is based on the undoubted right under 
international law of a belligerent to punish, on capture of the offenders, 
violations of the law3 and usages of war committed by onony nationals 
against the nationals of that belligerent, 

2, In so far as such a Court tries enemy nationals for war crimes 
conmitted against Allied nationals (or persons treated as such) other 
than nationals of the country whose authorities have established of the 
Court, jurisdiction may be based on either 

(a) the general doctrine called Universality of Jurisdiction 
over War Crimes, under which every independent State has 
in International Law jurisdiction to punish pirates and 
war criminals in its custody regardless of the nationality 

of the victim or the place where the offence v/as conmittod; or 

(b) the doctrine that a gtate has a direct interest in punishing 
the perpetrators of crimes if the victim was a national of an 
ally engaged in a common struggle against a coiaiion eneny. 
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The doctrine called Universality of jurisdiction which has received 
the support of the United Nations War Crimes Commission and is generally 
accepted as sound, received exhaustive treatment by Willard B. Cowles in 
an article' entitled Universality of Jurisdiction over War Crimes 
(California Law Review . Vol. 33 (1945)4 x>.177). In which the learned 
author states i"77777 when it is a matter of doing justice in plaoes 
where ordinary law enforcement is difficult or suspended, the ndlitaxy 

tribunals of the United States.have acted on the principle that 

orime should be punished because it is critic. ‘ They have had ao concern 
with ideas of territorial jurisdiction.... No evidence has been found 
that ary of the decisions just discussed were the subject of protest by 
the governments of the accused persons. Certain it is that in none of 
these United States cases is there ary evidence of a consciousness on 
the part of the courts of any duty not to assume jurisdiction," The 
author then argued that "while the state whose nationals were directly 
affected has a primary interest, all civilized states have a very real 
interest in the punishment of war crimes", and that "an offence agiMnst 
the laws of war, as a violation of the law of nations, is a matter of 
general interest and concern". He concluded that "every independent 
state has jurisdiction to punish war criminals in its custody regardless 
of the nationality of the victim, the time it entered the war, or the 
place where the offence was committed", 

3« In so for as a Court tries eneny nationals for offences which do 
not constitute war crimes stricto sensu (i.e. offences committed against 
other eneny nationals or neutrals "other than those treated as Allied 
nationals) jurisdiction may be based on the undoubted right under inter¬ 
national law of a belligerent, on the total breakdown of the eneny owing 
to debellatio , to take over the entire powers of the latter, including the 
power to make laws and to conduct trials. Thus, by the Declaration 
regarding the defeat of Germany and the assur.ption of supreme authority 
with respect to Germany, made in Berlin on the 5th June, 1945* the fbur 
allied Powers occupyiog Germary assumed supreme authority. (1) The question 
whether or not the laws enacted and enforced by the Allied powers as a 
result of this act technically respect the principle of nullum crimen sine 
lege, nulla poena sine lege does not effect the complete legality under 
internationoilTaw of their actions. (2) 

4. Some few of the enactments which are set out later in the present 
paper(3/ provide for the trial of traitors as well as the trial of war 
criminals. In so far as the Courts set up under such legislation try 
persons accused of treasonable offences they ore, of course, exercising the 
jurisdiction which any 3tate has over its own subjects. 


O 


B, 


LEGAL BASIS UNDER I-iUNICIPAL law 


The legal basis under Municipal Lav/ of the various Courts, Cor.iaissions, 
and Tribunals set up to try alleged war criminals necessarily varies somewhat 
from oountry to country, but it is not possible at the present stage to 
indulge in any extensive comparative study of the sources under Municipal 
Law of war crimes jurisdiction. It may, nevertheless be of value to indicate 
the relevant enactments and the type of courts to which, in each country, 
war crime trials have been referred. 

t ' • 

— i — - --- 

(1) See, in this connection. Professor Hans Kelsen, The Legal Status of 
Germany in American Journal of International Law , Vol. 39. P» 518* 

; ft 

(2) Before the breakdown of the eneny, the belligerent coiunander has the 
right, subject to Hague Convention No, IV of 1907, to legislate for 
the territories under hi3 occupation and so to provide for the punish¬ 
ment, inter alia , of offences by one eneny national against another. 

(3) See pp.20 - 27. 








It is yeuer n-Ay agreed that an alleged war eriidnal i 3 entitled to ' 
trial by mdlitory court, but this does not prevent his captors from trying 
hini by acjjjvil court should they ohoora to do so. .. For this poiht ,qf .view, 
the municipal enactments concerning the trial of -war criminals fall into 
three categories, according to whether they (i)creato new courts} or 
(ii) refer cases of alleged war crimes to a military court for which legal 
provision has already been made; or (iii) refer such coses to already 
existing civil courts. 

The relevant United Kingdom and United States municipal provisions 
fall into the first class. The French Ordinance of August 28th, 1944, is 
ah example of the second, while the Norwegian enactments illustrate the 

third, ' . ■?•••'* 

• / , 4 • , 

• i ’• 

The ju r isdiction of the British Military Courts for the trial of war 
criminals is based on the Royal Warrant dated 14th June, 1945, Arty Order 
81/45,. us amended. The Royal Warrant states that His Majesty "deems it 
expedient to make provision for the trial said punishment of violations of 
the laws and usages of war" committed during any war "in which he has been or 
may'be Engaged at ary time after the 2nd September, 1939". ‘It- is His “ 
Majesty '3 "will and pleasure" that "the custody, trial.andpuMshmentof 
persons charged with such violations of the laws and usages Of war" shall 
. be governed by the Regulations attached to the Warrant* The Royal Warrant 
is based on the Royal, Prerogative, which, in Anglicn lav/, is "nothing olse 
than the residue.,of arbitrary authority which at any riven time is legally 
left in/the hands of .the Crown" (Dicey's definition).^) 

The 1/rdted Cfate;;. mil itary Coi.faissi /ns are an old institution which 
existed prior to The Constitution of the United States of .aoerica* They 
have Ijcen described ah the American Common Law V/ar-Courts, • They were not, 
created.by statute, but are recognised by statute lav* VArereus the British . 
Royal Warrant of 14th Juiyi, 1945, has made regulations for the trial of war 
criminals for old British Military- Courts in all the at res of. operations and 
in all territories under the jurisdiction of the Unified Kingdom Government 
and armed'forces, the United States authorities, on the other hund, have 
made different provisions fer different territories,, namely for the 
Mediterranean, European, Pacific and China Theatres of Opcrntijris (see p. 18 
of this docuuc nt and pp. 12-15 of uocument II1/114). (?) 

Provisions similar to those contained in the Royal Warrant have in the 
Commonwealth of Australia been made by an Act of Parliament (War Crimes ..ct, 
1945, No. 48/1945/, ana in the Dominion of . Canada by an Order in Council, 
made under th authority oi. the V/ar Measures Act of Canada, and entitled 
T he War Cr i me 3 Regu l ati.ms (CanadaV(P.C. 5831 of 30th August, 1945; Vol, III, 
No. 10, Canadian W“v Orders and Regulati ..ns ). The latter v/er<? re-enacted 



(1) See also pp.17-18 of the present document, and pp, 105 7 IO of War Crime 
Trial .daw Re ports published fur die United Nations ,Var Crimes Commission 
by His Majesty's stationery Office, London, Volume II The constitu¬ 
tionality and legality of the ^oyai Warrant and oi’ it 3 individual pro¬ 
visions have so far not been challenged in any British Superior Court an 

have its American counterparts, the orders of the American executive 
authorities .-^pointxr^ Militocry Couaissi jns for the trial of v/ar criminals 
unlcr tlie law'of the United States, The latter have been reviewed by the 
S -roue Court or’ the United States in trie so-called Saboteur Cose, ox 
parte Ouii in and j tilers (‘v42) and in the cast.s i n re .%omashita ( 194 &) ei.. 
in re UcmiTT'(T 946 )’* Regulation*6 of the Royal ..arrant states explicitly 
THat - the accusei in not entitled to object to the President or any member 
of the Court or’ the Judge rt dvocme, or to offer ary special plea to the 
jurisdiction of the Court. 

(2) Fur further dot' U . regaruing the Legal Basis of the United Stated 
Military C misulun see V/ar Grim' T rial L aw Repo rt.:, Vol. I, pp. 73, 75, 

76 - 7 c Tftnu ill - 113 . 






- 4 - 

in .an Act of 31st August, 1946* The Csnoduui and Australian war crime 
Courts are, like the British, Military Courts.(i) 

The competence of French Military Tribunals to try war criminals, apart 
from ihoee sitting in the French Zone of Germany, is based on the Ordinance 
of August 28th, 1944>Concerning the suppression of war ericas, which, by 
virtue of Artiole 6 thereof, is applicable not only to Metropolitan ITanoe 
but also to Algeria and the Colonies, 

The first paragraph of Article 1 of the Ordinance provides that persons 
guilty of offences under the Ordinance shall be tried by BTench military 
tribunals in accordance with the French laws in force. Trials held by 

virtue of the Ordinance have taken place before Permanent Military Tribunals 
and Military Appeal Tribunal^ for which legal provision already existed 
before its enactment for the trial of offences by French military personnel. 
Article 124 of the Code de Justice Militaire states that; "In time of war, 
there shall be at least one Permanent Military Tribunal in eaoh military 
region; tlie seat of this Military Tribunal shall, in principle, be the 
chief town of the military region.,.. ."(*)■ 

•.: *■ ' 1 i 

The necessary starting point for a study of Norwegian law relating to 
the trial of war criminds is the Law of December jL3th, 1946 (No. li*-) on ~ 
the Punishment of Foreign War Criminals, the text of which differs only in 
one minor reapect relating to punishment from that of a Provisional Decree 
of the same subject dated May 4 th, 1945* In promulgating tho Provisional 
Decree, the Norwegian Government in London acted in accordance with.tho 
resolution adopted by the Storting at Elverum on April 9th, 1940, and 
with B 17 of the Norwegian Constitution, which provides that: "The King 
may make or repeal regulations concerning comaerce, customs, trade and 
industry, and police; they must not, however, be at variance with the 
Constitution or the laws passed by the Storting They shall operate 

provisionally until the next Storting," The Law was passed by the Starting 
on December 12th, 1946 , and was sanctioned by the King on December 13th, 

1946, Paragraph 1 of the Law reads as follows: 

"Acts which, by reason of their character, come within the scope of 
Norwegian criminal legislation ore punished according to Norwegian law, 
if they were committed in violation of the laws and customs of war by 
eneny oitizens or other aliens who were in eneny service or under enemy 
orders, and if the said acts were committed in Norway or were directed 
against Norwegian citizens or Norwegian interests." 

One result of the words "are punished according to Norwegian law" 
is that in Norway, no special Courts, military s>r otherwise, have been 
set up to try cases of alloged war crinaq*. Such proceedings are brought 
before the ordinary Courts of the land. 


(1) See also pp, 17 - 18. (2) For which see p. 10. 

(J> It is intended to include in War Crime Trial Law Reports, Vol. III, 
an Annex dealing with French Law Concerning Trials of War Criminals 
by Military Tribunals and by Military Courts in the French Zone of 
Germany, 

(4) This resoluti n gave the Norwegian Government full power to take 

any steps and to make ary decisions which they raight find necessary 
under war-time conditions. 




(5) Seo p, 11 


l 












The ooiruic-tdnr of War Crime trials before the Dani sh Civil Courts^ 1 ) to 
provided for in the Danish Act oi' Porliomcnt of July 12th, 1946 , on the 
Punishment of V/nr Criminals, while the Del, ion Lav/ of 20th June, 1947, 
relates to .the competence of Belgi an Military Tribu nals in thi natter of 

ilfo 0 ® 6 sL ac?* ^ cMo of sth A^ust, 

■ A law Governing the Trial of Y/ar Criminals wr.3 unacted by tte Chinese 
authorities on October 24th, 1946 ; article XIV of this Law provides that* 

••*■'** t 

"Art. XIV. Mar crime cases shall bo within the jurisdiction of 
the Military Tribunals for the Trial of War Criminals, attached 
to various Military Organisations by order of the Ministry of 
Defence, "(3) 

For a study of the jurisJicti n of the Netherlands Courts trying 
allege! war criminals , the relevant enactments are the Extraordinary Penal 
Law Decree of December 22nd, 1943 (Statute Beck D. 6 l) and the Deoroes of 
22nd December, -1943'(Statute Book D. 62 ) and of 12th June, 1943, (Statute 
Book F. 91) by which 3 special courts an! a special Cour do Cassation r 
were set up having jurisdiction ever the crir.cs to which the Extraordinary 
Penal Law Decree is applicable. There courts are composed of military 
and civilian jrJgoB, W 


% 

The Lav/ of ...ugust 2nd, 1947, of the Grand Aiciy of Luxembourg provides 
for the trial of all eged v/nr criminals in Luxei ibaurg by u specially 
established V/or Crimes Court, which, according to article 20 of the Law, 
is to have a mixed civil and military composition,\5) 

The jurisdicti jii 01 ' Polish Cou rts trying v/or crim inals and -traitors 
is based on various decrees, of which the consol 4 cUtoci texts• v/ere 


promulgated by the polish Minister of Justice bn October 31st and 
December 11th, 1946 (See Official Gazette of tht Republic of Poland 
17th November, 1946, No. 39, item 327 and 15th December, 1946, No, 69 , 
item 377). Polish trials of war criminals and traitors arc held before 
civil courts, including a specially established Supreme National Tribunal 



A Yugoslav Lav/ of 25th August, 1943 governs th . 1 trial of war criminals 
and traitors by Jugosla v Court s. Such cffences are tried by oitner civil 
or military courts, according to the provisisons of paragraphs 1 and 2 of 
Article 14 of the law: 


"(1) Criminal acts under this Lav/ are tried in the first instance 
by the People’s County Coui’ts, or in the case of military 
persons, by military courts. 

(2) In particularly important cases, criminal cases under Article 2 
of tiiis Law are to be tiied by the Supreme Courts of the 
federative units, or if the act is of general state signigicunce 
by the Military E--nch of the Supreme Federal Court, or otherwise, 
by the Supierne Federal Court,"(/) 

Provisions for the trial of war criminals and traitors in Czechoslovakia 
were made by Decree No. l£ of June* *1*9 th, 1945, of the President of the 
Czechoslovak Republic, Law Ho. 22 of 24th January, 1946, of the Provisional 
National Assembly of the Republic, Lav.- Mo, 245 of 18th December, 1946, of 
the Constituent National Assembly cl' the Republic, and Decrees N 03 . 33/1945 
and 57 / 1946 'of Uie Slovak National Council. Such trials were to be held 
before specially appoint.pe. la's Courts.^/ 


(1) 

See p. 12. 

( 2 ) 

See p. 20. 

(3) 

See p. 19. 

(4) 

See p. l 6 . 

(3) 

Jet. p, 12'. 

(Q 

See p. 24. 

(7) 

See p. 25. 

(8) 

Joe p, 22. 
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. gfojjLq* allefiecj war pglalnala in Greece are held in accordance with 
«• q^natituti >nfJ .'jot 73/1946 (Govcrment Gazette p, 250), boforo cither 
tho Special C;urt Martial in Athena of :.dxod ;.ulitcuy and civilian 
oaupcaitian or Courts Martial of entirely military cocposition, 

Apaft from the British and United States Military Courts and Commissions 
which have been established for the trial of alleged war criminals in 
Germipy (for instance at V/Uppertol and Hamburg in the British Zone and at 
DachAu in the United States Zone), several systems of Military Goverrent 
Courts have also been set up, in the various zones, with power to try war 
crimes and other offenses, 

clamation No, 1 of General Eisenhower, acting as Supreme Conr-tqnder 


rce, provided in Section IIj 




"Supreme legislative, judicial and executive authority and powers within 
the occupied territory arc vested in me as Supreme Coi.xumder of the Allied 
Forces and aa Military Governor, and the Military Government is established 
to exercise these powers under ny direction. All persons in the oocupied 
territory will obey immediately and without question all the enactments and 
orders of the Military Government, M ilitary Government Courts will bo 
established for the punialiment of offendersT Resistance to the Allied 
Forces will be ruthlessly stamped out. Other serious offences will be 
dealt with severely,"(^) 

•«*.» 

In his Ordinance No, 2, General Eisenhower, again acting as Supreme 
Commander, established Military Government Courts for the parts of Germany 
occupied by the western Allies, Ho also issued Rules of Procedure of Military 
Government Courts,and, further. Ordinance No.l (Crimes and Offences).(2) 

In the Declaration regarding the defeat of Germany and the assumption 
of supreme authority with respect to Germany, made in Berlin on Juno 5th, 
however, the four Allied Powers occupying Germany assumed supreme 
author ity ov er Germany. By the establishment of the Allied Control dounc 
the same Allies set up a body vhich was to have supreme authority over 
"matters affecting Germany as a wholo". 

The Declaration states, inter alia , that: 

"The Representatives of the Supreme Commands of the United Kingdom, 
the United States of America, the Union of Soviet Socialist Republics‘raid 
the {Tench Republic, hereinafter called the "Allied Representatives", 
acting by authority of their respective Governments and in the interests 
of the United Nations, accordingly make the following Declaration: 

"The Governments of the United Kingdom, the United States of 
America and the Union of Soviet Socialist Republics, and the Provisional 
Government of the {Tench Republic, hereby assume supreme authority with 
respect to Germany, including till tlie powers possessed by the German 
Government, the High Command and any state, municipal, or local 
government or authority. The assumption for the purposes stated above, 
of the said authority and powers does not effect the annexation of 
Germany"." • 


erted 


The date of Promulgation of Ordinances Nos, 
191*4. See also p. 27. 


1 and 2 was 18th September, 


(3) British Coi.r.iand Paper (1945) Cmd. 6648. 
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Artioles I and II of Proclamation No.l establishing the Allied 
Control Council run as follows: 

• 

"I. As announced on 5th June, 1945, supreme authority with respect 
to Germany has been assumed by the Governments of the United States of 
America, the Union of Soviet Socialist Republic-3, the United Kingdom, find 
the Provisional Government of the French Republic. 

« , • ' 

II. In virtue of tho supremo authority and powers thus assumed by 

the four Governments, the Control Council has been established and supreme 
authority in matters affecting Germany n3 a whole has been conferred upon 
the Control Council." ( 

* 

Section III of Proclamation No, 1 of the Control Council providos 
as follows: 

"Ar\y military laws, proclamations, orders, ordinances, niticos, 
regulations and directives issued by or under the authority of the 
respective Conmanders-in-Chief for their respective Zones of Occupation 
are continued in force in their respective Zones of Occupation." 

Shortly-after the Declaration pf Berlin, the British. United States . 
French and Russian Zones were brought into being and the. jurisdiction of 
General Eisenhower as Supreme Commander over the western occupied territorj.es 
came to on end. ''' ■ 

*V. • . «• • 

m * t .• * 

When, after the Berlin Declaration of 5th June, 1945, General 
Eisenhower, in his capacity of Comnander-in-^hief of the American FVorces 
in Europe, took over the administration of the American occupation zone. 
he made a proclar.iation stating that, inter alia, all or .cr3 by tho 
Military Government, including proclamations, lavra, regulations nnd notices 
. given by the Supreme Commander or on his instructions, remained in force in 
the American occupation zone unless repealed or altorod by the Co .ajonder- 
in-<3hief himself. The Military Government Ordinance No, 2 and the Rules 
of procedure in Military Government Courts are, therefore, the basis of 
Military Government Courts established in the American zone of occupation. 

Similarly, Ordinance No, 4 (Confirmation of Legislation) of the 
British Zone, runs as follows: 

"Whereas on 14th July, 1945, the Coi.nondcr-in-Chief of the British 
Zone of Control assumed all authority and power theretofore possessed and 
exercised by the Supreme Commander Allied Expediti .nary Force within the 
British Zone, NOW IT IS HEREBT ORDERED os follows: 

Article I. 

1. All Military Government Proclamations, Oi’ditonces, Lav^s, Notices, 
Regulati ns nnd other enactments and orders and all amendments and 
modifications thereof issued by or under the authority of the Supremo 
Commander Allied Expeditionary FVorco and effective within the British Zone 
of Control on 14th July, 1945, are hereby confirmed and (subject to tic 
provisions of Article II hereof) will continue in force throughout the 
British Zone until repealed or amended by or under the authority of the 
Commander-In-Chief of the British Zone of Control. 

Article II. 

2. All the enactments mentioned in Article I hereof shall whore tho 
context so requires or admits bo read and c ns trued as if throughout the 
expression "Corxiandor-in-Chief of the British Zone of Control" were suLatiti L 
ed for the expression "Suprome Coi.i.iander Allied. Expediti ./nary Foi'ce'. 
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• • j* <, * , • 

Article HI. , . ■ 

3. The British Zone of Contr ->1 is that portion of Germany which is 
occupied by the forces serving under the comnand of. the Coi.xiander-in-Chief 
of the British Armed Forces of Occupation in Germany. .It does not 
include the British Sector of Berlin.” . , , . 

Military Government Courts continued, therefore,to. operate in the 
British Zone as under Ordinance No. 2 (with araendroents) until l 3 t January, 

1947» when under Ordinance No, 68 they were replaced by a, system of Control 
Commission Courts!^) 

• A French High Command in Germany was created on 15th June, 1945, and 
Ordinance No, 1 of 28th July, 1945, of the French Coinmonder-in-Chief, which 
was thus enacted after the Berlin Declaration and after the emergence of 
the four Allidd Zones, maintained in. force the two Ordinances of the Supreme 
Allied Cor.anander referred to above. This brief account of the legal history 
, of the French Military Government Tribunals is repeated In the Preamble to 
Ordinance Nos, 20 and 36 of the JTench Conr.iandcr-in-Chief, which make 
provisions regarding the jurisdiction of French Military Goverriaent Courts.(2) 

On December 20th, 1945, Lav/ No. 10 CPunishflent of Pers ns Gullty of 
War Crimes, Crimes against peace and againainhumanity)of the Allied Control 
Council came into force; its purpose, according to its preamble was "to 
give’ effect to the terms of the Moscow Declaration of 30 October, 1943» and 
the Ldndon Agreement of 8 August, 1945, and the Charter issued pursuant thereto 
and in order to establish a uniform legal basis in Germany for the prosecution 
of war criminals and other similar offenders, other than those dealt with by 
the International Military Tribunal." 

* . I , 

. i • 

Law No, 10 reaffirms the right of the Comander-in-Chief of each Zono to 
establish within his Z ne tribunals for the punishment T ' inter alia , of war 
crimes. Article III thereof provides th^tj "Each occupying authority, 
within its Zone of occupation, , 

(a.) shall have the right to cause pers .ns within such Zone suspected 
of having committed a crime, including those charged with crime by one of 
the United Nationo, to be arrestedi. 

(b) shall have the right to cause all persons 30 arrested and 
charged, and not delivered to another authority os herein provided, or 
released, to be brought to trial before an appropriate tribunal,...., 

• V 

2. The Tribunal ly which persons charged with offences hereunder shall 
be tried and the rules .and procedure thereof shall be determined or designated 
by each Zone Commander for his respective Zone., nothing herein is intended 
to, or shall impair or limit the jurisdiction or power of any court or 
tribunal now or hereaiter established in any Zone by the Commander thereof, 
or of the Intern&tio.ial Military Tribunal established by the London Agreement 
of 8 th August 1945.....•" 

* * e > 

The effect of Law No, 10 within the Z'^nes of Germany must now be traced. 

By Article 1 of Ordinance No. 36 of 25th February, 191&, the French Zone 
Commander has simply bestowed upon the existing Military Government Courts 
in the French Zone jurisdiction over the offences set out in Article II 

of Law No. 10 .( 3 ) 


(1) 

See pp 

(2) 

See p. 

(3) 

See p. 


. 9 and 28. 
28 . 

29 . 
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Ordinance No. 7 of the Uilitoiy Government of the United States Zone 
of Germany, which became effective on October 18th, 1946, provided, in the 
words of it3 i»rticle I, for "the establishment of Military Tribunals wjiioh 
shall have power to try and punish persons charge., with offences recognized 
as crimes in Article II of Control Council Law No; \Q', Including conspirncii o 
to commit any such crimes," Article Il(a) of the Ordinance, as will be scq; 
presently, referred to Lav/ No, 10 as one ^of the legal sources from which the 
power to promulgate the-Ordinance arose,\^)lt is in pursuance-of this 
Ordinance that. the. military Tribunals•were,set up to conduct thp triols 
commonly referred to as "the "Nurcmherg Subsequent proceedings".V ^/According 
to the Opening Speech of the Prosecution in one of these trials, that of 
Josef AlsttJtter and 15 others,. Ordinance No', 7 was enacted "for the purpose 
of implementing Law No, 10 of the Allied Control Council'for Germany, and -to 
cany out the purposes therein stated"v ' '* . ; • 

Ordinance No. 68 of the British Zone of. January •4st7"1^7£>” 0 ^‘ up! V',' 
a new system of Control Commission Courts;"'jaw No, IX) is not .(Jire’otly■*'* 
referred to in this Ordinance, - but paragraph' 3 of the-latter includes 
within the criminal offcnceB vhich Control Commission Courts shall hay©j . 
jurisdiction to try: "All offences under any proclamation,. law, Ordinance, 
Notice or Order issued by or under the authority bf th 
Council for Gepmary in force in the British,.Zone." 



(1) See pp. 29 - 30o 


■ * i 

(2) Thet-e.Trials are tlie following: Case No,. 1, 7- /A ci Ktul Brandt.aul., .. A 
23\#thej.n,,Case No. 2, Trial of Erhard Milch, Cose.No. -3, Trial of 
Josef AltstOtter and 15 others, Case No. 4,"Trial of Oswald Pohl and . • 

17 others, Case No. 5» Trial of iriedrieh Flick and 5 others. Case No. 6, » 

Trial of Carl Krauch and 22 others, Case No, 7, Trial of Wilhelm List 
and 11 others, Case No, 8, Trial of Ulrich Grei.folt and 13 others, * *' 

Case No. 9, Trial of Otto Ohlendorf and 23 others, Case No, 10, Trial 
of Alfried Krupp von Bohlen und Halbaeh and 11 others,- Case'No. 11, 

Trial of Ernst von Weissaecher and 18 others. 




ied Control 


(3) See p. 20 
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C, THE JURISDICTION. OF 
WAR CRIME COURTS 

1. General Remarks 

Had tine allowed, those provisions of the enactments mentioned above 
which define the Jurisdiction of war crime courts could have been r»«de 
the subject of considerable comparative analysis and classification. 

While It has only boon possible under the olrouostanoes to make a United 
xwubcr of roa*xl:s of f. u:re general nature, it has nevertheless been 
thought of use to urJce the following collection of Jurisdictional 
provisions as & basis for Haousaion and thought.. 



It is possible to discern a difference between the Anglo-Saxon and 
the prevailing Continental legal approach to the punishment of war criminals 
and the French, Norwegian, Danish,Netherlands and Luxembourg provisions may 
be used to demonstrate the latter. 

‘ a 4 % • • 

The first paragraph of Article 1 of the French Ordinance of August 
28th, 1944, for instance reads as follows:" "Eneny nationals or agents 
of other than French nationality who are serving enemy administration 
or interests and who are guilty of crimes or delicts committed since the 
beginning of hostilities, either in France or in territories under the 
authority of France, or against a French national or a person under 
French protection, or a person serving or having served in the French 
armed forces, or a stateless person resident in French territory before 
JUne 17th, 1940, or a refugee residing in French territory, or against 
the property of ary natural persons enumerated above, and against ary 
French corporate bodies, shall be tried by French Military Tribunals in 
accordance with the French laws in force, and according to the provisions 
set out in.the present Ordinance , where such offences, even if committed 
at tlie time or under the pretext of an existing state of war, are not 
justified by the laws and customs of war ".(^) When a French Military 
Tribunal tries an alleged war criminal, the judges decide first whether 
a provision of the French Criminal Code has been violated and, only 
secondly, whether this breach was justified by the- laws and customs of 
war. 


Again, the Norwegian attitude towards the treatment of war criminals 
follows the general Continental practice by stressing that, before 
punishment of any individual offender becomes legal, he must be shown to 
have offended against some specific provision of Norwegian municipal law 
as well as against the laws and usages of war. The Norwegian approach 
is shown in the first sentence of /article 1 of the Law of December 13th, 
1946 (No. 14)1 "Acts which, by reason of their character, come within 
the scope of Norwegian criminal legislation sure punished according to 
Norwegian law, ii 1 they were committed in violation of Hie laws and customs 
ofjjgr by eneiy citizens or other aliens who were in enemy service or under 
orders, ana if the said act3 wore comnitted in Norway or were 
dlreoted against Norwegian citizens or Norwegian interests.' 



See p, lb. 

Italics inserted. 













A commentary of the Norwegian Ministry of Justice and Police which 
explains the provisions of the Law claims that this attitude i 3 the same 
as that adopted in the Moscow Declaration, which provided that war 
criminals other than major war criminals were to be tried and punished 
in accordance with the laws of the liberated countries. The Ministry, 
quoting Art, 96 of the Norwegian Constitution: "No-one may be convicted 
except according to law, or be punished except according to judicial 
sentence,,,,,", then goes on to state that: ■'Norwegian courts cun only 
inflict punishment according to provisions of Norwegian cij^il,or 
railit ry law. The principle laid down in Art, 96 of the Constitution 
must be interpreted in this connection so as to make an arbitrary 
application of an undefined provision of international law inadmissible. 

In Norway, international law is not incorporated into national law as * 
an integral part, as is the case-in various foreign legal systems. 

Before a rule of substantive international law can be applied by Norwegian 
courts, it must be incorporated into Norwegian national law by a special, 
act, A clear example of this is Art, 92 bf our militaiy criminal code, 
which fixes the punishment for a typical war crime committed by eneny 
soldiers. The paragraph is based on the international regulations which 
arc to be foun.. in the Geneva Convention of 1929, regarding the treatment 
of sick and wounded; cf. Art, '2}f of the Hague Regulations;" ‘ • , 

It i 3 to be noted, hwever, that a Norwegian Court ,is not precluded' 
from sentencing a war criminal to death by the.fact "^hat .the municipal ; 
enactment enabling the supreme penalty "to be exacted, for.his offence 
was not passed until after the commission thereof, . Accordingly, judgment... ■ 
went against Karl Hans Hermann Klingo when he appealed to the Supreme" 

Court of Norway against his being -condemned to death as a war criminal 
by the Eidoivating Lagmannsrett (Court of appeal), on December 8 th, 1945. 
Counsel for Klinge claime'd that the lagmannsrett had unjustly Applied .<• 
the Provisional Decree of 4th May, 1945'^' under which the sentence of 
death was permissible; as the crimes for -which the defendant had boon- 
convicted had been committed before the passing of that Decree, the 
punishment should have been restricted to the limits set by Art 3 , 228, 

229 and 62 of the Civil Criminal Code, according to which the death - 
sentence could not have been passed; his argument was based on Art, 97- 
of the Norwegian Constitution* which provides that: "No law may be 
given retroactive effect," On 27th February, 1946, however, for various 
reasons a majority Of the Supreme Court judges rejected these arguments .y 


(1) This was the predecessor of the Law of December 13th,v-19^6,.. and made, 

on this point, the sane provisions, . *.* . 

r * •_ ,n 1 2 • 1 

(2) The examination of Klinge’s appeal involved the judges in an 
interpretation of one of the most fundamental provision;; of the Norwegian 
constitubi >n. It was perhaps in hhc circumstances inevitable, therefore 
that interesting arguments based on principles of justice and public polio,' 
should have been raised. Thus, Judge Skau pointed out that circumstances 
like those facing the Court qould not have been foreseen when the constitute . . 
was drafted, and expressed the opinion that it seamed unreas enable that 
provisions made for the protect}, n of the commun.ty could be relied upon by 
an enemy of the same co; munity. To allow such a plea to .be .put forward by 
foreign war criminals would be e. violation of the high principles which- we* 
the foundation of Art, 97 and ehe claim for justice which it supported. 

Judge Holmboe, on the other hand, clearly regarded Art. 97 of the Constitution 
as a safeguard against despotism, whose full effect was worth preserving 

even if complete justice would, in corist.tjience, not 'ber done in the present 
case in 30 far as Klinge would be punished too leniently. Judge Larsson saij 
that hhc acceptance f the view of the minority among the judges would offend 
the natural sense of justice, 

judge Schjelderup and judge Larssen seem to have considered it corrcc 
to interpret the word "law" in Art. 97 aa including the laws and customs 
of war as well os Norwegian law, in cases life the one before the Court, 

For a full ocoouht f the trial, see Volume III of V/ar Crime Trial Law 
Reports, published for the United Nations War Crimes Commission by II,M. 

Stati onery Office, London, pp, 1 et 3 cq. . *’ 
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Similarly, Article 1 of the Danish Law of July 12th, 1946 , on the 
Punishment of War Criminals provides thatj 'If a non-Danish subject, 
being in the service of Germany or serving under one of Germany's allies, 
has infringed the rules and customs of international law governing 
Occupation and War and has performed , in,Denmark or Jbo the detriment of 
Danish interests, any deed punishable, per ae in Danish law, an action 
can be brought against suoh person in respect of the crime committal and 
a punishment imposed in a Danish Court in pursuance ,of this Aop," 

* 1 1 ’ * 1 

* . _ • . f * . f t t, 

Article 1 of the Law of 2nd August, 1947, on the suppression of 
war cri.:«s, of the Grand Ducty of Luxembourg provides that* 

"Agents of other than Luxembourg nationality, who. are guilty of 
crimes or delicts falling within the competence of the Luxembourg 
tribunals and which were committed.after the outbreak of hostilities, 
if these offences were committed at the time or under the pretext of 
the state of war and were not justified by the laws and customs.of war , 
whether such agents were captured within the Grand Duchy or on ebony- 
territory or whether the Government secured then by extradition, shall 
be prosecuted before a War Crime Court and tried in accordance with the 
Luxembourg laws in force and with the provisions of the present law. " W 

The Anglo-Saxon legal approach to war crime trials has been a little 
different in this respect.V*)'' Instruments such as the British 

Royal Warrant or the United States Theatre Regulations and Directives, 
which have validity in the respective municipal legal systems,have provided 
in general terms that the Courts operating under them shall have jurisdiction 
over war crimes, but the practice of these Courts, in so far as they try 
war crimes stricto senau , is to require only that a broach of the laws and 
usages-of war must be shown. An enactment governing such a court may 
, sometimes attempt to define the scope of the term "war crime", and further, 
the provisions of municipal law are often quoted, as analogies, by Counsel, 
and in British trials by the Judge Advocate or Legal Member, but the 
violation of any set of legal rules other than the laws and usages of 
war (possibly as interpreted in the enactment) need not be 3hown. 

3, Comments on the "Continental Approaoh " 

(i) It will be seen that for an offence to be punishable under, 
for instance, the French war crimes law it must be shown to have violated 
not only the laws and usages of war but also the relevant municipal laws. 

While the jurisdiction of courts 3et ujj under such laws as the French 
Ordinance cannot (in theory at least) be wider than that courts, like 
the British Military Courts, which are simply eiapowerei to try violations 
of the lawB and usages of war, it can certainly be narrower than that 
jurisidiction. 

That this possibility is not a merely theoretical one was shown by 
the successful appeal to the Cour de Cassation of Hugo Gruner, ex-Kreisleiter 
of Thann, against the sentence of death passed on him (as on Robert Wagner, 
ex-Gauleiter of Alsace, and others) by the Permanent Military Tribunal at 
Strasbourg, whioh sat from 23rd April to 3rd May, 1946, 

Gruner was charged and found guilty on 3rd May of the premeditated 
murder of four British prisoners of war on German soil, respite the plea 
put forward on 23rJ April by his Counsel that the Tribunal lacked jurisdiction 
since the acts alleged had not been committed either in France or in 


(1) Italics inserted. 


(2) See pp. 17 and 18, 











! 




tuiTito.v.v unuor the authority of Franco or against*or to the prejudice of 
ax\,' of the persons nenti :ned in the first paragraph of the Ordinance of 
20th August, 1?44. The Tribunal had rejected this argument, stating that, 
ander article I77 of tlie Co le do Justice Militaire , the decision on the 
question whether an offence cooes within the jurisdiction of a Military 
Tribunal and the authority to commit the trial to 3 uch Tribunal rests 
with the juge d* instruction; the Orders f or Trial issued by the juge 
d’instruction (ordonnance de renvoi) have the sar.se effect as Orders for . 
Trial issued by the Indictments Division of the Court of Appeal (arrCta* 
de renvoi), It i.j an established principle that tiro "arrfit de renvoi" 
issued -y tlie Court of Appeal is constitutive of the jurisdiction of the 
Court to which it coiauita the case for trial, Hie sane principle 
applied to the Order for Trial issued by the juge d* instruction whore 
such Order replaces the decision of the Court of -appeal. No appeal 
lying ag-iinst the Order of the juge d'instructibn of 6 th April, 1946, 
it hod become final.. 

In its judgment of July 24th, 13+6,the C our de ^nssatior^ , after quoting 
the provislone of the first paragraph of Article 1 of the Ordinance, 
^pointed out t5ia.t the Tribunal' 3 decisi n of the 3rd May, 1946, suited 
™ tliat Gnuicr ,/a 3 , by the answers made to the questions Nos. 146 to 133» 
IcoAorel guilty of four acts of voluntary homicide, each specified by 
questions N'i». 31 - 3b in th^ following terms: "13 it proved that on t 
the 7th Oct-her, at Roinwoiler (Baden), a homicide was voluntarily 

committed against fcho person of an English prisoner of war of unknown 
address? ' "Did thJ.3 mu:: Jer ii mediately precede accompany or follow thar* .... 
..nirder set out in the l question?" 

I , 

/ 

The crimes sot. out in the charge against Grttner .vurc shown by the 
answers icade t.t th ave-ine »ti mod questions to have been coixiittod in 
German, against tiu. A »- .-ions if soldiers of an allied army an., were not 
urong those ,vhi h, aocorci.ig to the terms cf the Ordinance of 28th August, 
194V, c-~uld be pi,-...!- cuL.,d before French Military Tribunals and tried 
according to French ...aws. 

• 

It lulloi.ed that, in axipiying to Gilincr provisi 11 s of the* said 
vrr unnr.ee, the dee: si'm which was challenged violated those provisions 
.nu liad no legal, boots, 

^ Tii Co. r‘. c-.i ashed tile ruling of 23rd April, 1946, which rejected 

the az - ,j :ients of Gvtlner based on 1 ick of competence, together with the 
the judgment of 7 rd Mt-y, 1946, as or ns it related to GrUner. 

Since r.i.c ... ts ntained in the charge against GrUner did not fall 
•..a thin tne jurls-.'ictxon of the emoting French Courts, the Court stated 
tk.at a rof--.ve.ico back for re-trial w..s not possible and that Grtlner was 
to be freed if hw wo -i j o detained for another re as <n or required by an 
Allied nuth.: , 7 ity. 

It would sec.., j .\ the other hand, lhat Grdner's offence would have 
fallen within the jrris.lct.loii, for instance, of the Norwegian Courts. 

After the centcncc -’U>vc jy quoted,(^Article 1 of the Norwegian Law of 
December 12tn, 194-6 (,Vj, 14) continues: 

In ace. 'VF.acv -n th vhc- torus of Ihp Civil Criminal Code Art* 12, 
paragraph 4, \,Uh which should U refir/* 13 , paragraphs 1 and 3 , the 
ac-ovo provision ap.ii- i also to acts committed abroad to the prejudice 
of . J lie 1 1« t. 1 Mt civets or cf interests which, as laid -own by Royal 


(J) dec pp. 10 — Ii, 
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proclamation, are deemed to be equivalent thereto."^) 

The Norwegian Ministry of Justice and police in its explanatory 
. memorandum^itated that the reference to Allied legal interests had 
been inoluded in the proposed law in order to make it clear that it 
would be within the canpetence of Norwegian Courts, where desirable, 
to try alleged war criminals for offences against the laws and customs 
of war committed in Allied Countries. 

There seens no roan on why the seune would not apply to offences 
against the laws and oubtoras of war committed against Allied nationals' 
in Germany. 

, (ii) The requirement laid down by the French and Norwegian war 
crimes enactments, among others, to the effect that an alleged war 
crime must be shown to have offended not only the laws and usages of 
war but also municipal law. is not without its accompanying difficulties. 
It has already been soen(3) that Klinge was enabled thereby to claim 
that the retroactive application of the Ordinance under which he was 
sentenced to death was c mtraxy to a more fundamental document hating 
validity in the municipal law of Norway, namely the Norwegian Constitution. 
A minority of judges of the Supreme Court indeed voted in favour of his 
appeal. 


(1) The provisions of the Civil Criminal Code quoted in the text above 
run as follows: 

"Art. 12. Norwegian Criminal Law, except when otherwise specified 
or laid down ty agreement with a foreign country, is applicable to acts 

which have been committed..... 

» • 

(4) abroad by a foreigner when the act either 

(a) is included among those dealt v/ith in the following Articles 
of this law: (Here follow a series of paragraph numbers.) or, 

(b) is a crime which is also punishable according to the municipal 
law of the country in which it wa3 coianitted provided that the 
defendant's temporary or permanent domicile is Norway, 

Where the punishablility of the act is dependant on or influenced 
by an actual or premeditated result, the act is considered to have been 
committed both where the act was actually committed and where the result 
took place or was intended to take x>lace. 

Art. 13, The prosecution of crimes mentioned in Art, 12 (4) can 
only bo carried out according to Royal decision. > 

Whenever a person is prosecuted in Norway for an act for which he 
has already been prosecuted in another country, the punishment already 
Buffered must, as far as possible, be deducted from the new term of 
punishment." 


(2) See p 11. 


(3) 


See p, 11. 
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A more general difficulty, however, arises out of the need on the 
part of the legislator to see to it that the municipal law is supplemented, 
where necessory, in order to ensure that the provisions of that law are 
wide enough to provide against those war crimes, as the torn is 
understood in current ldgal thought, which it was the intention of the 
authorities concerned to prosecute. 

Thus,Article 1 of the French Ordinance of 28th August, 1944 states 
that "in particular" certain specified provisions of the Code rdnal 
and Code de Justice Militaire shall be the subject of proseoution in 
accordance with the provisions set out on p.10 of this document if they 
have been conmitted in the oircumstonces described therein. Further, 
Article 2 of the Ordinance lays down that certain war crimes shall be 
treated as the violation of certain specified provisions of the Codes 1 

"Article 2 . The provisions of the Code Pdnal and of the Code de 
justice Militair e shall be interpreted as follows: 

1. The illegal recruitment of armed forces, as specified in 
Article 92 of the Code Pdnal. shall include all recruitment 
by the enemy or his agents; 

2. Criminal, association, as specified in articles 265 it seq ., 
of the Code Fdnal . shall include within its scope organisa¬ 
tions or agencies engaged in systematic terriorism; 

3. Poisoning, as specified in Art, 301 of the Code Pdnal , shall 
the exposure of persons in gas chambers, the poisoning of 
water or foodstuffs, and the depositing, sprinkling or applying 
of noxious substances intended to cause death; 

4» Premeditated murder, as specified in ^rt, 296 of the Code 
Pdnal, shall include killing as a form of reprisal; 

1 

5, Illegal restraint, as specified in articles 341, 342 and 343 
of the Code Pdnal, shall include foxced labour of civilians 
and deportation for any reason whatever of any detained or 
interned person against whom no sentence which is in 
accordance with the laws and customs of war has been pronounced, 

6, Illegal restraint, as specified in paragraphs 1 and 2 of 
Article 344 of the Code Pehal. shall include the employment 
on war work of prisoners of war or conscripted civilians; 

7, Illegal restraint, as specified in the lost paragraph of 
Article 344 of the Code Pehal, shall include the employment 
of prisoners of war or civilians in order to protect the 
enemy; 

8, Pillage, as specified in Articles 221 et seq,, of the Code de 
Justice Militaire, shall include the imposition of collective 
fines, exoessive or illegal requisitioning, confiscation or 
spoliation, the removal or export from French territory by 
whatever means of property of any kind, including movable 
property and money," 

Article 2 of the Luxembourg Law of august 2nd, 1947, contains a 
similar collection of para rophs ,inteipretiigprovisions of the Code Pdnal 
of Luxembourg so as to cover serious types of war crimes. 
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There are very few provisions in Norwegian oriminal law iireotly 
and specifically concerned with foreign war criminals. The great 
majority of the offonoes which could be punished as war crimes are, 
in their nature, covered by clauses of the Norwegian civil and military 
ori mina l codes having, general application. There can be no doubt, 
claimed the Ministry} 1 2 *that on execution oarried out as means of reprisal 
conaitutes murder (Art. 233 of the Civil Criminal Code), It is equally 
clear that the employment of prisoners of war or civilians os living 
buffers against eneny forces can be classified as murder, manslaughter, 
inflioting bodily injury, etc. Collective fines (contrary to the 
Hague Regulations), requisitioning, confiscation and the like must be 
regarded os robbery. Any employment of prisoners of war or civilians 
contrary to the regulations of international law, illegal conscription 
for forced labour, internment, deportation, etc,, are to be regarded as 
illegal deprivation of freedom", 

» • - 1 - »' 

The Ministry maintained, however, that} "The German economic 
exploitation of Norway stands in this respect in a class by itself. 

Its scale and the forms in which it h^s been carried out lie in some 
respects so far beyond the usual conception of criminal law that it 
is difficult or even impossible to regard the different acts as being 
within the scope of existing px-ovisions of the Civil or Military Criminal 
Codes. In order to amend this deficiency the Ministry consider it 
necessary to lay down a special provision w;»ioh covers every kind of 
German exploitation in Norway performed by force or threat thereof,*,,, 

Aots like the excessive issue of currency notes, unreasonable fixing 
of prices, irresponsible exploitation of clearing agreements, etc. can 
hardly be assimilated with any particular crime already defined and 
covered by the law. If criminal prosecution against those individually 
responsible in this connection should arise, it is deemed necessary 
that the law should give certain instructions to those administering, 
the law. Those regulations, however, should be given a very compre¬ 
hensive though general form, considering the very varied economic 
transactions which may arise in this connection". 

Accordingly the following provision is made ly Art. 2 of the Law 
on the punishment of Foreign War Criminals} 

^Confiscation of property, requisitioning, imposition of contribu¬ 
tions, illegal in,x>sition of fines, and any other form of economic 
gain illegally acquired by force or threat of force, are deemed to be 
orimes against the Civil Criminal Code, Art, 267 and Art. 268, paragraph 3*" 

The Netherlands Law of July 1947 (Statute Rook H. 233) has succeeded 
in following in a sense the Continental approach while at the same time 
ensuring that no war crime or crime against humanity as defined in 
article 6 (b) and (c) of tho Charter of the International Military Tribunal 
will go unpunished because of lack of jurisdiction on the part of the 
Netherlands Courts. That law adds a new article 27 a to the Extra¬ 
ordinary penal Law Decree, of which paragraphs 1 and 2 reads as follows: 

"1, He who during the time of the present war and while in the 

forces or service of the enemy State is guilty of a war crime 
or any crime against humanity as defined in Art. 6 under . 

(b) or (c) of the Charter belonging to the London Agreement 
of 8th August 1945 promulgated in Our Decree of 4th January 
1946 (Statute Book No. G,5) shall, if such crime contains at 
the same time the elements of a punishable act according to 
Netherlands Law, receive the punishment laid down for such 
act. 

2, If such crime does not at the some time contain the elements 
of a punishable act according to the Netherlands law, the 
perpetrator shall receive the punishment laid down by Netherlands 
law for the act with which it shows tlie greatest similarity ."(2) 

(1) See p. 11. 

(2) Italics inserted. 
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JJnited Kingdom and British Coriaonivealth 

BnaotcrtntB , • " 


The jurisdioiSLon of British Military Courts appointed for the 
trial of war criminals derives from the Royal Warrant of 14th June, 

1945, Arty Order 81/46, of which R e gulation/^provides that the tern 
"war crime" means a violation of the laws and usages of war coninitted 
during any war in which His Majesty has been or may be engaged at any 
time since the 2nd September, 1939. 

Similarly, the War Crimes.Regulations of Canada of 30th August, 

1945 (later re-enacted as a Statute of 31st August, 1946 ) define a 
war crime simply as "a violation, of the laws or usages of. war committed 
during any war in which Canada lias been or may be engaged at any time 
after the ninth day of September 1939"* 

The jurisdiction of British and Canadian War Crime Courts is 
limited, then, to th^ trial of violations of the laws and usages of 
war, and is therefore narrower than the jurisdiction of, e,g,, the 
International Military Tribunal established by the FcJUr-Power 
Agreement of 8 th August, 1945, which, according to Article 6 of its 
Charter,, has jurisdiction not only over violations of the laws and 
customs of war (Art, 6 (b)) but also over what the Charter calls 
"crimes against peace" and "crimes against humanity" (Art, 6 (a) and 
(c)). 

' * , • v 

A Court trying only laws and usages of war is not, however, 
limited to the trial of offences against nationals of the country 
whose authorities set up the Court,(1) Thus, for instance in the 
trial of Otto Sandrock and Three Others before a British Military 
Court at Almelo, Holland, fron 24th - 26th November, • 1945, (the 
Almelo Trial), a British Military Court tried and sentenced German 
nationals for offences against, not only a British prisoner of war, 
but also a Dutch civilian. In the trial by a British Military Court 
at Singapore of W/0 Toraono Shiraio of the Japanese Amy, the accused 
was charged, found guilty and sentenced to death by. hanging for having 
unlawfully killed American prisoners of war at Saigon, French Indo-China. 
The locus delicti commissi was French territory, the victims were 
United States nationals, A 

, . A-. .. 

The jurisdiction of Australian Military Courts for the trial of 
alleged war criminals is rather wider than that' of tjie British and 
Canadian Military Courts, ', " 

Article 3 of ’the Coumonv/ealth of Australia War Crimes Act of 
11th October, .1945 (No, 48 of 1945) states that; 


"In this Act, unless the contrary intention appears 


K. 


war crime' 


means: 




(a) a violation of the lav/s and.usages of war; or 

f ' . 

(b) ary war crime v/ithin the meaning of 'the instrument of 
appointment of the Board of Inquiry appointed on the 
third day of September, one thousand, nine hundred and 
fort','-five, under the National Security (inquiries) 
Regulations (being Statutory Rules 1941, No, 35, as 
amended by Statutory Rules 1941, Nos, 74 and 114 and 

*• - Statutory Rules 1942, No. 273,) committed in ary place 
whatsoever-, whether within or beyond Australia, during 
ary war, (2) 


(1) See above pp. 1 - 2, 

^2) The Preamble to the Act contains the words: "Whereas it is expedient 
to make provision for the trial and puniaboeot of violations of the laws an 
usages of war committed during any war in iidiich His Majesty has been engage 
since the second day of September, One thousand nine hundred and thirty-nin 
against ary persons who were at any time resident in Australia or against 
certain other persons," 
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The Instrument of Appointment referred to states that the expression 
"war crime” includes, inter alia ;’ 

> "(i) Planning, preparation, initiation or waging of a war 

ivX • * aggression, or a war in violation of international 

treaties, agreements or assurances, or participation 
in a cannon plan or conspiracy for the aoconplish- 
nent of any of the foregoing*" 

This definition of "crime against peace" is the same as that used 
in Art, 6 (a) of the Charter attached to the Pour-Power Agreement of 8th 
August, 1945• The effect of this is that "crimes against peace" form 
part of the term "war crime" as defined by the Australian statute. 

The Australian net does not, on the othor hand,comprise in its 
definition of "war crime" crimes against humanity within the meaning of 
Art. 6 (o) of the Charter of the International Military Tribunal, 
exetepting of course "crimes against humanity" which also fall under the 
term "violations of t)ie laws and ouatoms of war*" 

Of particular interesf^those Australian provisions which determine 
the territorial application of the Act and the extent of the jurisdiction 
of Aha Australian Military Courts, The Preamble states the expediency 
of making provision for the trial and punishment of violations of the 
laws and usages of war committed against "ary persons who were at any 
time resident in Australia or against certain other persons". The 
main basis for the power of Military Courts is section 7 of the sot, 
which provides that t 

I * • 

"A military court shall have power to try persona charged with 
war crimes comnitted, at any place whatsoever, whether within or beyond 
Australia, against any person who was at any time resident- in Australia, 
and for..that purpose, subject to any direction by the Governor-General, 
to sit at any place whatsoever, whether within or beyond Australia." 


/ / % , r. 

■4* • * I » . 


Artiole 12, however, adds the following: 


"The provisions of this Act shall .apply in relation to war crimes 
committed, in ary place whatsoever, whether within or beyond Australia, 
against British subjects or citizens of any Power allied or associated 
with His Majesty in any war, in like manner as they apply in relation 
to war crimes committed against persons who were at any time resident 
in Australia," ; 

jf 

Under the .act the Australian Military Courts have, therefore, 
jurisdiction in all cases where the victim had been either resident in 
Australia or a British or an allied subject. 

The jurisdiction of the Australian Military Courts does not extend 
to crimes committed "against any civilian population", e.g., against 
neutrals or eneny subjects, because crimes against other than British 
and allied nationals are outside the scope of the term "war crime," as 
defined in the Australian Statute. 

5, United States Provisions ' * 

As will be seen,( 1 ) the Uhited States authorities 
have mode different provisions for different territories, and 
the jurisdictions conferred have not been the same. The narrowest 
jurisdiction is that vested in the Military Comroissiongappointed in the 


(1) See Document III/11A, PP. 12 - 15, where the relevant provisions 
are set out. 
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Mediterranean Theatre of Operations, In tho Mediterranean Regulations 
(Regulation 1) the expression "war crime" neons a violation of the laws 
or customs of war. United States ^omaissions other than those appointed 

in the Mediterranean Th .-atre of Operations have, however, been ei,powered 
to try other offences in addition to war primes, ; 

. hi \ .1'!,: 

6, ‘ The Jurisdiction of Chinese War Crime 

^Tribunals ■' 

, MMMMiwaw * r v 

Article II of the Chinese Law of October 24th, 1946> Governing" 
the Trial of War Criminals provides that: j 

" Article II . A person who coninits an offence which', falls under 
any one of. the following categories shall be considered a war criminal* 

1« Alien combatants or non-combatants who, prior to or dtpring the 
war, violated an International Treaty, International Convention or 
International Guarantee by planning, conspiring, preparing to start 
or supporting, an aggression against the Republic of China, or doing- 
the sane in an unlawful w tor. 

2m Alien combatants, or noh-combatants who during the war or a »• 

period of hostilities against the Republic of China, .violate the 
Law and Usages of 7/or by directly or indirectly having recourse to 
acts of cruelty, 

»* * , * *. • i i 

3* Alien combatnta or non-combatants who during the war or a period 
of hostilities against the Republic of China or prior to the occurrence . 
of such circumstances, nourish intentions of enslaving,-crippling, or 
annihilating the Chinese.. Nation and endeAvotir to carry-out ‘-their 
intentions by such methods 03 (a)-killing, starving, maspacring, 
enslaving, or mass deportation of its nationals, (b) stupefying the 
mind and controlling the thought of its nationals, (c) distributing, 
spreading, or forcing people to consume, narcotic drugs or forcing 
people to consume or be innoculated with poison, or destroying their 
power of procreation, or oppressing and -tyrannising them uhddr-racial 1 ' 
or religious pretext, or treating them inhumanly, 

t * # . I • 

4, Alien combatants or non-combatants who during the wOr with, or 
a period of hostilities•against the Republic of China, eoumit oots 
other than those mentioned in the three previous sections but punishable 
acoording to Chinese Criminal Law," . 

Article HI of the law enumerates 38 .types of offences which are to 
be deemed violations of the laws and usages of war withih the? meaning of 
Article II, Section-2, but are said to be included among the,,offences 
mentioned in Section 2; the list is not therefore to be regarded as 
exhaustive, 

I • r * /. * * 

. * -. • » ' 

*»•*"** ••• * t • * 

Article IV makes the following provisions: * 

. .. "... ■ ■ ... i..;..,’ » 

"Article IV , . All proVisi ns under Article II apply to acts 
conmitted between 18th September, 1931 .and .^ngl.Siiptewber,, 194fhonly, 
with the exception, jaf coses- 3et -out lift section 1 and 3 which are 
also sub ject’ to prosecution," 

f , •‘•J * 

The protection of the Chinese Courts is not:, however, afforded 
only tor..Chinese Nationals, since article.VII provides that* 

i; • *'-d •• • 

"Article. VII. Alien combatants and non-combatants who committed 
any of the offences provided under Article II against the .dlied Nations 
or their nationals, or against aliens under the protection of the Chinese 
Government are subject to the application of the present Law." 


Jt will be noted that the Chinese War Criues Law resembles the 
Australian^) in that both provide Courts acting under their provisions 
with Jurisdiction to try, in addition to alleged war crimes proper 
(i.e. violations of the laws and usages of war), what nay be termed 
“crimes against peace* 4 (cf. Article II Spotion 1 of the Chinese Law) t - • 
but not such crimes against humanity as do not at the same time represent 
war crimes. Thus, while offences against certain types of victims 
other than Chinese and Australian Nationals nay be tried before Chinese 
and Australian Courts reapecivejy (cf. Article-VII of the Chinese 
provision and Article 12 of the Australian), offences by enemy nationals 
against enemy nationals definitely cannot be so tried, _ V'.'. ' - 

1 - . • »' < 

7, JVrisdiotion of the Greek Courts over 

War*CrlnlnalB <• 

i 4 '' 

» * • •’ . r f. 

Under the provisions of the Greek Constitutional Act 73/19b5 
(Government Gazette p, 250), enemy nationals nay be tried before 
Greek War Gripe Courts for ary offence which would be. a. violation 
of Article 6 of the Charter of the International Military Tribunal, 

The Greek Courts therefore have jurisdiction over crimes against •" 

humanity and crimes against peace os well as over war .crimes.'*) 

Acts which, corstitute offences against the Greek Penal Code nay also 
be brought before such Courts when they have been committed by enemy 
nationls and were not justified ty the laws and usages of war. 

8, Jurisdiction over Treasonable Acts j . 

.It should be noted that the Belgian, Czechoslovak, Polish and 
Yugoslav enactments Mentioned, above'*) provide for the trial, not only 
of war crimes but also of acts of a treasonable nature. 

, * » • *• s , , • . 

9, The Jurisdiction of Belgian Military Tribunals 

over War Crimes -and Certain Treasonable nets 

Article 2 of the Belgian Law of June 20th r 1947, relating to the 
competence of Belgian Military Tribunal's in the matter of war crimes 
provides that: * • •„ ■ ' • . • 

•J 1 

“Article 2. Crimes falling within the jurisdiction of the Belgian 
Criminal.Code conmitted in violation of the -aws and customs of war 
between 9th May, 1940 and 1st June, 1945,' by persons who, at the time 
of the commission of the offence, were in the eneny forces or the forces 
allied to those of the enemy of whatever standing, but especially in 
the capacity of a functionary in the judicial and administrative services, 
in the military or auxiliary services as an agent or inspector of an 
organisation, or a member of a formation of any sort whatever, who is 
charged by such persons with a mission of ary nature at all, shall be 
tried by military tribunals in accordance with the provisions of this, 
present law and those which are not contrary to the Code of Military . 
Penal procedure.” 

Apart from this general enactment there exist certain other 
provisions relating to the competence of Military Courts over war 
crimes and treasonable offences committed outside of Belguim,- Article 1 


( 1 ) See pp, 17 - 18 . , . 

• * * ; • • K> 

(2) See a similar Danish provision referred to on p, 15. of Doc, III/114. 
For the provisions of Article 6 of the Charter, see Dr, Litawski'a 
papers. 



• • 




of the. above-mentioned law states that; . 

"Article 1 . Article 2 of the Decree of 5th August, 1945, is 
replaced by the following text; , t, 

Article 10 of the Preliminary Chapter of the Code of. Criminal 
Procedure, which enumerates the cases in which a foreigner can be tried 
in Belgium for crimes coi.mitted outside the territory of the Kingdom, 
is completed by the addition of the following paragraph; 

In time of war, against a Belgian citizen or a foreigner 
resident in Belgium at the time of the outbreak of hostilities, a 
crime of homicide, wilful bodily injury, rape, indecent assault or 
denunciation of the enemy"." 

The original 4 irticle 2 made the same provision except for the 
omission of the words "or a foreigner resident in Belgium at the time of 
the outbreak of hostilities". 

Articles 1 and 3 of the Decree of 5th August, 1943/ have been amended 
by an Act of Parliament of 30th April, 1947, which provides as follows; 

"Article 1 . 

■ , • 

Article 1 of the decree of 5th august, 1943, conferring exceptional 
jurisdiction on the Belgian courts in the flatter of certain crimes and 
misdemeanours committed outside national territory in tiye #f war is 
replaced by the following article; 

"The following addition shall be made to Article 8 of the 
preliminary chapter of the Code of Criminal Procedure; 

'A Belgian who, in time of war, committed outside 
national territory, a crime or misdemeanour against 
a national of a country allied to Belgium as definpd 
in paragraph 2 of Article 117 of the Criminal Code, 
can be tried in Belgium, either on the request of ■> ■< . 
the injured foreigner or of his family, or on receipt 
of an official notice served to the Belgian authorities 
by the authorities of the. country where the crime was 
committed or of the country of which the injured party 
is or has been a national. This applies-even if the 
crime is not one of those.mentioned in the law of 
extradition'"," 

"Article 2, . . 

» 

Article 3 of thedecree of 5th imgust, 1943* is-replaced by the 
following; ' ' .... 

9 . T , 

"Article 12' of the preliminary chapter of the Code of Criminal 
Procedure is replaced by the following article; 

•Except in cases covered by Nos, 1 and^ 2 pf nr tides 6 
and 10, the trial of crimes dealt with in the present 
decree can only be held if the accused is arrested in 
Belgium, 

However, when the crime has been committed in time of 
war,the trial can be held in all cases, provided the 
accused is a Belgian, even if he is not arrested in 
Belgium, but if the accused is a foreigner, the trial 
can be held in Belgium if thr accused is found in ener.y 
territory or is his extradition can be obtained; the 
trial can also be held in Belgium in the cases mentioned 
in the preceding paragraph’ 
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10 r Jurisdiction of the People's Courts in 
Czechoslovakia over War Criminals and, 
traitors 

The Czechoslovak Decree No. 16 of 1945, as amended by Law No. 22 
of January 24th, 1946, makes detailed provisions regarding the types 
of offences punishable thereunder and the jenalties. attaching to each 
category of offences. The following provisions ore of particular interest 

(1) Section 1 of the Decree provides that: . 

"Any person who during the period of irxunent danger to the 
Republio (see para, 18) corxiitted, either on the -territory of the 

Republic or outside it, ary of the following offences under the_ 

Law on the Defence of the Republic of 19th March, 1923, No. 50 

in the Collection of Laws, is to bo punished according to the provisions 

set out below: 

. , > i ■ v 

■ .. > ‘‘ e 

conspiracy against the Republic (para. 1), is to be sentenced 
to death; 

• \ . , ii 

i * , 

any peroon guilty of planning conspiracies (para, 2), or of 
threat to the security of the Republic (para. 3),- treason (para, 

Art, 1), betrayal of State secrets (para. 5, Art. 1), military 
treachery (para. 6 , Arts. 1 , 2 and 3 ) or of violence agoirat 
constitutional agents (para. 10 , .art, 1 ), is to be sentenced to 
• penal servitude for a period varying from twenty year 3 to a life 
sentence and’in the case of especially aggravating circumstances 
is to be sentenced to death," * 

(il) 3 sot ion 2 of the Decree Dakes it a punishable offence to have 

been at the time of imminent danger to the Republic a member of 
any of the following organisations* Die Schutzstaffeln der 
Nationalsozialistischen Deutschen Arbeiterpartei (S.S), 

Freiwillige Schutzstaffeln (F.S.), Rodobrana (a Slovak fascist 
organisation) or the Szabadcsapatok (a Hungarian fascist 
organisation active during the war in the Hungarian occupied 
part of Czechoslovakia), or of other, not enumerated,organisations 
of a similar kind." ' 

(iii) According to paragraph 1 of Section }i 

a' * r 

"( 1 ) Ary person who during the period of imminent danger 
to the Republic (see para, 18) oarried out propaganda for or 
supported the Nazi or Fascist movement, or who approved or 
defended the eneny government on the territory of the Republic 
or any of the illegal acts of the occupation High Command and 
the authorities and organs under its orders during this period 
in the press, on the wireless, in films or plays or at public 
gatherings shall, if not guilty of an offence punishable by a 
severer penalty, be sentenced for his crime to penal servitude 
for from five to twenty years, but if he committed the said 
crime with the intention of destroying the n^ral, national or 
state consciousness of the Czechoslovak people, and especially 
of Czechoslovak youth, he shall be sentenced to pe nnl servitude 
for from ten to twenty years and in the presence of especially 
aggravating circumstances to- penal servitude for a period varying 
from twenty years to a life sentence or to death." 












(iv) Under Seotion 3, paragraph 2, a person who, at the time of 
iirmlntent danger to the Republic, was a functionary or commander 
in one of certain organisations, is punishable by hard labour 
from 5-20 years. The organisations are: The.Nazi Party, 

the Sudetendeutsche Partei (the party led by Henleih), Vlajka, 

(a Czechoslovak Quisling organisation), Hlinkova Garda (a Slovak 
Militant Quisling organisation). Here It is not membership as 
such, that establishes the criminal liability, singe only 
functionaries or commanders in these organisations are to be 
punished, ' , 

I • • 

(v) Section 6 qf the Decree makes the ordering of forces- labour 

«nd the taking part in gi\ing effect to such orders,’ during the , 
same period of danger, a criminal offence. The punishment is 
to be more severe if forced labour was connected with deportation 
abroad, 

(vi) Section 7 of the Decree makes it a priminhl offence, punishable 
by death or lesser penalties, to have caused, during the some 
period, loss of liberty or bodily harm in the interests of Germaiy 
or her allies,', Under the express provision of paragraph 3 of 
Section 7 this applies also th» causing such an effect by means 

of e court decree or an administrative decision. .. related 
provision is that of Section 11, which provides sanctions for 
denunciations effected in the interests of the enemy. If loss 
of life was the effect of such denunciation, the death penalty 
may be imposed; otherwise such denunciations are punishable by 
hard labour from 10 - 20 years, and under aggravating circumstances 
by life imprisonment, 

(vii) Offences against property during the same period and cloaked 

in the form of judicial or official acts, are also punishable . 
(Sections 8 and 9)« ' * > ■ * 

* , ? . * i' * * * 

(viii) Section 10 makes it a punishable offence to have exploited, 

at the time of the imminent danger to the Republic, the distress 
caused by national, pqlitical or racial persecution^ - in order 
to enrich oneself, to the detriment of the State, a legal 
corporation or any person. 

(ix) Section 12 provides thatj 

"Under this law any foreigner who coniuitted the crime 
mentioned in _ See, 1, qr any of the crimes mentioned in Seoa, 4-9 
while on foreign territory,shall be punished if he committed them 
against a Czechoslovak citizen or against Czechoslovak public 
or private property." 

(x) The "time of the imminent danger to the Bepublio" is defined 
in Section 18 of the Decree as the time between 21st May, 193®* 
the time of the first Czechoslovak mobilisation against the threat 
of German invasion, and a day to be appointed by Government 
decree. 

The Slovak Decree No, 33/1945 as amended by Decree Nos, 83/1945 ®«d 
57/1946 sets out detailed provisions defining various types of 
quislings and collaborators) and the punishment to be meted out to each 
In addition, Section 1 of the Decree states that: 



(a) has supported the dismemberment of the Czechoslovak Republic 
or destruction of its democratic government, or who 


(1) Italics ins el - ted. 
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(b) has taken part in political/ ecou>mic or any other kind of 
oppression of the Slovak nation, especially rjy person who has terrorised 
or plundered the Slovak people, fought with the German .'any on the 
•' territory of the Csechoslovsk Republic against the Red arny, the other 
Allied armies, the Slovak uprising or the partisans in Slovakia, or who 
has in the course of 3uch action committed murder, robbery, arson, 
extortipn, or has been on informer or coranitted other outrages or acts 
of violence, or been in the service of Nasi Germany or Hearth's Hungary, 
or has ordered or aided the deportation of Slovak nationals abroad, or 
been guilty of any other act against the Slovak national interest, shall 
be sentenced to death for his crime." 

11, Jurisdiction of Polish Courts over 

War Crimea and Treasonable Activities 

The types of offences which fall within the Jurisdiction of the 
Polish Courts for the trial of alleged war criminals and traitors are 
succinotly set out in Articles 1, 2, 3» 4 and 9 of the Decree of 
11th December, 1946, which provide as follows: . 

"Article 1 . 

• Any person who, assisting the authorities of the German State, or 
of any State allied with it, 

(1) took part in connitting aots of murder against the civilian 
population, members of the armed forces or prisoners of war; or 

(2) by giving information or detaining, acted to'the detriment of 
persons wanted or persecuted by the authorities on political, 
national, religious or racial grounds, 

is liable to the death penalty." 

"Article 2. 

Any person,who, assisting the authorities of the G e rman State, or 
of a State allied with it, acted in ary other manner or in any other 
circumstances than those indicated in Article 1 to the detriment of 
the Polish State, or of a Polish corporate body, or of civilians, 
members of the armed forces or prisoners of war, ' 

is liable to imprisonment for a 
period of not less than three 
years, or for life, or to the 
death penalty," 

"Article 3 . 

Ary person who, taking advantage of the conditions created by the 
war, compelled persons to act under throat of persecution by the 
authorities of the German State, or by a State allied with it, or acted 
In any other manner to the detriment of persons wanted or persecuted 
by the said authorities, 

» V ' » 

is liable to imprisonment for a 
period of not less than three years, 
or for life." 


( 
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: •• t • • * 

• • I 

'♦Article 4. Para. 1. . . 

.iv < 

Any person who was a member of a criminal organisation established 
or recognised by the authorities of the German State or of a State 
allied with it, or by a political association which acted in the 
interest of the German State, or a State allied with* it, 

is liable to imprisonment for a 
period of not less than three 
years, or for life, or to* the 
death penalty. 

* « \' 

Para. 2. - ••** ■ v ' 

111 

•if 

A criminal organisation in the meaning of Para, 1 is a group 
or organisation! . • 

(a) which has as its aims tt» cor.iaission of crimes against peace, 
war crimes or crimes against humanityj or 

(b) which while having a different aim, tries to attain it through 
the commission of crimes mentioned under (a)V : 

• ' } * *' § , V 

Para. 3 . . ' >:<1 

»• a t i 

» *♦ ‘ • • 

Membership of the following organisati ;ns especially "is 
considered oriminali ! 

(a) the German National Socialist Workers' Party (National Sozialistische 
Deutsche baiter Partei - NSQAP) as regards all leading positions, 

(b) the Security Detachments (Schutzstaffeln - S.S.), 

♦ , _ i i w ' 

(o) the State Secret Police (Gehelme otoats-Polizei - Gestapo), 

(d) the Security Service (Sicherheits Dienst - 3.D. )*" ‘ 

"Article 9 . • 

The provisions of the present Decree are applicable to criminal 
acts Committed between September 1st, 1939 and May 9th, 19A5»" ‘d 

’ f . • • •" • • 

Article 6 provides that: 

"Article 6 . 

To inform against or to hand over to the authorities of the German 
State, or of a State allied with it, persons wanted for a common crime 
is not punishable, provided the person responsible for giving information 
or handing over acted in the greater public or private interest." 

’j ■ 

12. Jurisdiction of Yugoslav Courts over 
War Crimes and Treasonable Activities 

Articles 2 and 3 of the Yugoslav Law of August 25th, 1945, set out 
the types of offence which fall within the Jurisdiction of Courts acting 
under that Law: 

"Artiol* U ■ 

1. As a criminal act against the people and the state is considered 
an act aimed at the forcible overthrow of or threat to the existing stete 
system of Democratic Federal Yugoslavia, or sny menace to its foreign 



I 







security, or to the basic democratic, political, natinnal,a*d.,«obnoiaip 
achievements of the liberation war, e.g. the Dsderal structure of the 
State, the equality and fraternity of the Yugoslav peoples, and the 
system of the people's authorities, « t' . 

' V * t\ * ' A , I ' * *• » 

* • •, # * t • | I \ * 

2, As a criminal act under this'Law ary act outlined’in the 
preceding paragraph directed against the security, of other states with 
which Democratic Federal Yugoslavia has a treaty of alliance, friendship 
or co-operation, is punishable with due regard-to* the principle of 
reciprocity," ‘ '* 

.* - > • - f .*■ i •*. 

"Article 3 , ■ * 

t, 

As guilty.of criminal acts under Article 2, the following shall be 
liable to punishment! 1 ! 1 *• - • 


1, Any person who undertakes an act aimed at the forcible 
over-throw of the people’s representative body'of Democratic Federal • 
Yugoslavia or of the Federative Units, or at overthrowing the Federal 
or Federative Units organs of supreme state administration* or the local 
organa of state administration*, or at preventing'these bjr menace from' 
fulfilling their legal rights and duties,, or 'at compellirfe them to- 
fulfil those to the end desired by the pdrson thus exercising force, 

2, Any subject of Yugoslavia who commits an act to the detriment 
of the military strength, the defensive capacity or the economic*power 
of Democratic Federal Yugoslavia, or which threateAs' the*independence^ 

..or integrity of its territory, ./•/ 

3, Any person viio commits a war Crime, i.e; ; who' during the war 
or the eneny occupation acted as instigator or organiser, or who 
ordered, assisted or'otherw'-o was the direct executor of murders, of- 
condemnations to the punishment of'death and the execution of such, qr 
of arrests,' torture, forced deportation or removed-to concentration 
camps, of interning, or of forced labour 6f the population of Yugoslavia; 
any person who caused the intentional starvation of the population,' 
compulsory loss of nationality, compulsory mobilisation, abduotion for 
prostitution, or raping, or forced conversion to ary othor faith; any 
person who under these circumstances was responsible for any denunciation 
resulting in any of the measures of terror or terrorisation outlined in 
this paragraph, or any person who in these cii’cumst.ances ordered or 
committed arson, destruction or loot of private or public property; any 
person who entered the service of the terroristic or police organisations 
of the occupying forces, or the service of ary prison or concentration 
or labour camp, or who treated Yugoslav subjects and prisoners-of-war in 
an inhumane manner, 


*. 4, Ary person who during the war organised or recruited others 
to enter, or himself .entered any armed military or police organisation 
composed of Yugoslav subjects, for the purpose of assisting the eneny 
and fighting with the eneny against his own Fatherland, accepting from 
the eneny arms and submitting-to the orders, of. .the jsnecy,. . • > . ± 

. _ JL .• 

< • ».. J • • * — — .. , 

5, Ary person who during the war against Yugoslavia or against 

the allies of Yugoslavia, accepted service in the- enaqy- army, or. took 
part in the war as a fighter against his'Tatherland or its allies, 

• k , *... .1 •' • . 

6, Any person who during the war and enery occupation entered 
the police service or accepted service in ary organ of eneu$ authority, 
or assisted these in the execution of requisition orden» for the taking 













uv ' - 27 - 

* * 

of food and other goods, or in the pursuance of ary other measures of force 

, against the population of Yugoslavia, 

!•* * , 

• 7«Ahy person who organised armed revolt or took part in this, or 
organised armed bands or their illegal entry to the territory of the 
state for the purpose of effecting acts outlined in Article 2 of 
this Law, or any person who abandoned his place of residence and 
joined any arr.ied and organised group for the commission of such acts. 

Ary person who in thecountry or outside organised any 
association having fascist aims, for the execution of ary act outlined 
in Article 2 of this Law, 

9. Ary citizen of Yugoslavia who incites a foreign state to war 
against his Fatherland, or to arr.ied intervention, to economic warfare, 
to seizure of ary property of Democratic Federal Yugoslavia, or of its 
subjects, to the rupture of diplomatic relations, the cancellation of 
international treaties, or to ary interference in the internal affairs 
of his Fatherland, or who in any way whatsoever assists ary foreign 
state at war with Yugoslavia, . < 

a 10. Any person who carries out espionage, i.e, who either hands 

over or steals or collects data and documents which by their content 
constitute any particularly guarded state or military secret for the 
purpose of handing such information to any foreign state, or any fascist 
or enemy organisation, or any unknown person, 

11, Ary person who kills any military person or representative or 
person in the service of the people's authorities either when these are 
carrying out their official duties or because of these, or commits such 
act against any person of fin allied or friendly state, 

• 

1Any person who for the purposes outlined in .article 2 destroys 
or damages by arson or ary other means any transport, building or other 
material, any water supply system, public warehouse or any public 
property." 

Jurisdiction of the Military Government Courts 
Set Up in Gemary 

A The jurisdiction of the Military Government Courts set up by 

General Eisenhower as Supreme Commander was defined in Article II of 
Ordinance No. as follows: 

"1. Military Government Courts shall have jurisdiction ove* all 
persons in the occupied territory except persons other than civilians 
who are subject to military, naval or air force lav/ and are serving 
under the command of the Supreme Commander, Allied Expeditionary Force, 
or ary other Commander of any forces of the United Nations, 1 

2, Military Government Courts shall have jurisdiction overs 

(a) All offences against the lav/s and usages of war. 

(b) All offences under any proclamation, law, ordinance, notice or 
order issued by or under the authority of the Military Governiamt 
or of the allied Forces. 

(c) All offences under the lavs of the occupied territory or of any 
part tlurreof." 


(1) See p.6 
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As has been seen,(-0 these Courts continued to exist in the 
British Zone , fron the tiue when the latter cane into existence until the 
setting up of the Control Commission Courts, under Ordinance No. 68 of 
tbe British Zone. Paragraph 2 of Ordinance No. 68 makes the same 
provision as Article II paragrpah 1 of the Supreme Commander's No. 2, 
with the substitution of "Control Commission Courts" for "Military 
Government Courts", of "Irtish Zone" for "occupied territory", and • 
of "Commander-in-Chief" for "Supreme Commander, Allied Expeditionary 
Force". For purposes of greater clarity, comas have been placed at 
the beginning and end of the phrase "other than civilians". 

Paragraph 3 of Ordinance No. 68 makes the following provision, 
which is similar to that of paragraph 2 of Article II of Ordinance No.2s 

"Criminal Jurisdiction 

3* Control Commission Courts shall have jurisdiction to txyi- 

(a) All offences against the laws and usages of war; 

(b) All offences under ury proclamation, law. Ordinance, 

Notice or Order issued by or under the authority of 
the Allied Control Council for Germany in force in 
the British Zone, or by or under the authority of the 
Supreme Commander of the Allied Forces or of the 
Commahder-in-Chief; 

(c) All offences against German law." 

Paragraph 4 of Ordinance No. 68 adds a provision relating to civil 
jurisdiction: 

"4* The Control Commission Courts shall exercise such 

jurisdiction in civil matters as the Commander-in-Chief nay 
by order published in the Gazette, from time to. time direct," 




tides 1 and 2 of Ordinance No. 20 of the French High Command in 


provide that; 


riiclel. 


Military Government Tribunals are competent to try all war crimes 
defined by international agreements in force between the occupying 
Powers whenever the authors of such war crimes, committed after the 
1st September, 1939, are of enemy nationality or ore agents', other than 
Frenchmen, in the service of the eneny, and whenever such crimes have 
been committed outside of France or territories which were under the 
authority of France at the time when the crimes were committed." 

"Article 2 . 

These crimes, are punishable b/ all the penalties which such 
Tribunals are empowered to pronounce, including the death penalty." 

Article 1 of Ordinance No. lays down that: < 

'Military Government Tribunals in the- French Zone of Occupation in 
Germany are competent, in virtue of Law No, 10 of the allied Control 
Council concerning the punishment of persons responsible for war crimes, 
crimes against peace and crimes against humanity, to try the crimes set 
out in that law.• 


(1) See p, 8. 

(2) See p. 8. 
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... provisions of Law No, 10 which are important in this 
connection are those contained in iirticle 'XI, of which paragraphs 1 
and 2 run as follows: 

"1, Each of the following acts is recognized as a crime; 

(a) Crimea against Peace , Initiation of invasions of other, 
countries and wars or accession in violation of interna tlonal laws' 
and tieaties, including hut not limited to’planning, preparation, 
initiation or waging a war of aggression, or a war of violation of 
international treaties, agreements or assurances, or. participation in 
a common plan or conspriacy for the accomplishment of any of the * 
foregoing, 

• \ , • 

0 *9 * 

(t) War Crimes . Atrocities or offences against persons or 
property constituting violations of the laws or customs of war, 
including but not limited to, murder, ill-treatment or deportation to 
slave labour or for any other purpose, of civilian population from 
occupied territory, murder or ill-treatment of prisoners oi war or 
• persons on the seas, killing of hostages, plunder of public or private 
property, wanton destruction of cities, towns or villages, or devasta¬ 
tion not justified by military necessity, 

(o) Crimes against Humanity, Atrocities and offences, including 
but not limited to murder, extcrrain .tion, enslavement, deportation, 
imprisonment, torture, rape, or other inhumane act3 committed against 
any civilian population, or persecutions on political, racial or 
religious grounds whether or not in violation of the domestic law3 of 
the country where perpetrated, 

(d) Membership in categories of a criminal group or organisation 
declared criminal by the International Military Tribunal, 

« • • 

‘2, Any person without ’regard to nationality or thecapacity in vhlch 
he acted, is deemed to have committed a crime as defined in paragraph 1 
of this .article, if he was (a) a principal or (b) was an accessory, to 
the commission of any 3uch ciime or ordered or abetted the same or (c) 
took a consenting port therein or (d) was connected with plans or 
* enterprises involving its commission or (e) was a member of any organ¬ 
isation or group connected with the comission of any such crime or 
(f) with reference to paragrpjih 1(a), if he held a high political, 
civil or military (including General Staff) position in Germany or in 
one of its Allies, co-belligercnts or satcllities or held high position 
in financial, industrial or economic life of any such country",” 

In the United States Zone of Germany . Military Government Courts 
oontinued to operate under Ordinance No, 2 of the Supreme Commander, 
after establishment of the. four sillied Zones,(^) but were later 
supplemented by the setting up of Military Tribunals under Ordinance 
No, 7 of the Military Governnent of the United States Zone, vhich 
enactment became effective on October 18th, 1946.'^' 

Articles I and Il(a) in full of Ordinance No, 7 provide that: 

"Article I. The purpose pf this Ordinance is to provide f^r the 
establishment of military tribunals which shall have power to try and 
punish persons charged with offences recognized,as crimes in article' II 
of Control Council Law No, 10; including conspiracies to conmit any such 
crimes. Nothing herein shall prejudice the jurisdiction or the powers 
of other courts established or which may be established, for the trial of 
any such offences, , « * 


(1) See p, 7. 

(2) See p. 9, 








Article II . (a) Pursuant to the powers of the Military Governor 
for the United States Zone of Occupation within Germaiy and further 
pursuant to the powers conferred upon the Zone Comander by Control 
Council Law No. 10 and Articles 10 and 11 of the Charter of the 
International Military Tribunal annexed to the London agreement of 
8th August, 1945, certain tribunals to be known as "Military Tribunals” 
shall be established herounder* " 

Article II of Control Council Law No, 10, which is referred to in 
Article I of Ordinance No. 7 has already been quoted.(^) 

Articles 10 and 11 of the Charter of.-the International Militaiy 
Tribunal/to which specific reference is undo in Article II of Ordinance 
No, 7, and implicit reference in Article II, 1(d) of Law No, 10, makes 
the following provisions: 

"Article 10 . In cases where a group or organisation is declared 
criminal by the Tribunal, the competent national authority of any 
Signatory shall have the right to bring individuals to.trial for 
membership therein before national, military or occupation courts. 

In any such case the criminal nature of the group .or organisation is 
considered proved and shall not be questioned. 

Article 11 . Any pcrs->n convicted by the Tribunal nay be charged 
before a national, military or occupation court, referred to in 
Article 10 of this Charter,' with a crime other than of membership in 
a criminal group or organisation and such court may, after convicting 
him, impose upon him punishment independent of and additional to the 
punishment imposed by the Tribunal for participation in the criminal 
activities of such group or organisation." 

In its judgment of 30th September and 1st October, 1946, the 

Inter*iatrional Military Tribunal came to certain decisions regarding 

the criminality of the Gestapo and S.D,, the S.S. and the Leadership 

Corps of the Nazi Partypln doing so it acted in accordance with 

Article 9 of its Charter which states that* , 

• • 

* ** f 

"Article 9 . At the trial of any individual member of any group 
or organisation the Tribunal may declare (in connection with any act 
of which the individual may be c nvicted) that the group or organisation 
. of which the individual was a member was a criminal organisation..,,." 

Certain organisations and parts of organisations having thus been 
declared criminal by the Nuremberg International Military Tribunal, 
allegations of membership in such organisations are included in the 
charges against many, if not most,of the defendants at present being 
tried at Nuremberg before Military Tribunals set up under Ordinance No. 7, 
and the power of these Tribunals to find on accused guilty of such 
membership arises from Article 11(a) of that Ordinance which has been 
quoted above.w/ 

In trials before the Military Tribunals acting under Ordinance No, 7 
the criminal nature of groups or organisations declared criminal by the 
International Military Tribunal cannot be questioned, and in a very 
sinilar way the ordinary Militaiy Government Courts in the United States 
Zone are bound by a directive of 26th June, 1946, issued by Headquarters, 


(1) See p. 29. 

(2) See British Conuand Paper, Cud. 6964 , pp. 66 - 83 . 

(3) FOr details of the jurisdiction of the Spruchkanriern in the British 
and United States Zones over coses involving membership of criminal 
organisations see Dr. Mayr-Hartings port of the Report. 
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A.__Thu International Mili tary Ti 

Trial of German Major” War Cri 


Violations of human rights of German citizens and S^atoless 
persons, for which the National Socialist Rdgimo is considered 
responsible formed the subjoct matter of the trial boforo Vthc Inter¬ 
national Military Tribunal at Nuremberg; they also form .tho subjoct 
of a numbor of trials which aro boing hold bofojpo the municipal 
courts (military as woll as oivil) established in Germany ( and Austria) 
by tho four occupying P 0 wors; and thoy aro boing dealt with by tho 
ordinary Gorman courts. . 

Tho International Military Tribunal, oroatod by tho Agreomont 
of 8 th August 1945.» differs in its charqctor, in its jurisdiction and 
in tho lav; which it applied from tho othor courts which havo boon 
concornod with those violations of ftuinan rights that tiro of interest 
in this connection. For this reason*' and in view of its djitstonding ' 

importance, it is pr.tposod, first of all, to dovoto a sop.arato chaptor 

* • * * • 

* • 

to the Nuromborg trial (as far as it was concornod vyith violations of 

• • t 

human rights of German citizens and Stateless persons.) 

1. Tho International Character of tho Tribunal, 

™ " ^ ** * • ’ ' * • 

i Tho N u romberg Tribunal is an International Trinunal* 'It oamo 

i '*• " 

into oxistonco by virtue of an Agreomont betwooh the Govarnraont 3 of tho 

I * * * t * ; , s i t 

United Kingdom, tho United States of America, the U. 3. S.R., and (tho 

provisional Government) of the French Republic. It originated, in 

• * » * • 

fact, like any other international court or tribunal, in an international 
treaty. 

Tho great majority of writers who deal with the Nuromborg Trial 

( 1 ) 

havo nover questioned the international character of tlvu Tribunal* 

( 2 ) 

It has, h: waver, been suggested that tho Lurombo g Tribunal oon only 

(l) Of. Lord Wright - War Crimes under International Law: The Lav; Quarterly 
Rcviov;, V 0 I. 8 R (January 19M>), p.W et soq,; G.A.Finch: The Nuremberg 
Trial and Intomational Law -• The American Journal of International Lav; 
Vol.41 (January V)'+f) } p.20 et suq.; Quincy Wright: Tho Law of tho 
Nuremberg Txt. i 1 - Th- American Journal of International Lav;, Vol.41, 
(January 1947), 0.38 ct soq.; H.Kolacn: "V/ill the Nuremberg Trial 
constitute a Pro . 0 lent? 1 2 - International Lav; Quarterly, Vol.I, No..2, 

(l 4/), p.193 at saq. 

(2) G.Schwarzonborgor'. "Tho Julgmont of Nuremberg" - Tulano Law Roviov;, 

Vol. XXI (March 1947), P.329 ct soq. 
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« , 

in a formal sonoa bo oonsidorod os an International tribunal and that, 

in substanoo, it la a nunioipal tribunal of oxtraordinary jurisdiction, 

•• ' • '■ ' ' *' 3 

which tho four Powers, portios to tho Agroomont'of 8th August 1945* 

aharo in ooianon* v It has boon argued that by dobollatio tho Allioa 

booamo tho Joint aovoroigns of Gomar\y and that "littlo importanoo 

nood bo attoohod to tho aircumstanoo that t&o joint sovereigns 

oxoroisod their jurisdiction as tho fountain of law and justloo in 

Germany ty' an intornational troaty; for this mode of co-ordinating 

thoir sovoriong wills i3 not so nuch dotorminod try tho objoct- of thoir 

joint doliborstions as by tho character of tho joint sovereigns as 

four distinot subjoots of international ]avv."^ 1 ^ 

Tho municipal character of tho Tribunal, tho argument oontinuos,. 

could hardly bo quostionod, had it boon established by ono Stato after 

this Stato alone had aonquorud Germany instoad of four victorious 

* ( 2 ) ‘ ’ 

Powers which oombinod thoir efforts towards tho somo ond, 

Tho viov; that it was tho intention of tho parties in substanco 

to ostablish joint military tribunals undor municipal lav; rathor than 

a truly international tribunal has boon inforrod ohiofly from a stato- 

mont of Mr. Justico Jacksort^v/ho doclarod in tho oourso of tho. Nuroxsberg 

trial: ' . 

" Ono of tho roasons thiD (Tribunal) v/as constituted 
as a military tribunal instoad of an ordinary court of 
law was to avoid tho procodont-croating offoct of what is 
dono here on our own law and tho prooodent control which, 
would exist if this v/ore an ordinary judioial body. " 

It has boon pointod out that "if tho Tribunal hod boon ooncoivod 

' 

by tho Powers as an international tribunal .thoro v.;as no nood to guard 

• • * 

oither against procodont oontrol or against tho prccodont-oroating 
offoot of tho judgmont on tho municipal law of tho four Powers. If, 
hewover, tho Tribunal was a joint tribunal undor munioipal lav; and had 

I , 

not boon given tho status of an oxtraordinary tribunal by. being 


(l) G» Schwarzonbcrgor: op.cit., p.334. 


( 2 ) 

(3) 

(*) 


r . Schv/arzonborger: op.cit, p.334. 


G. Schwarzonborgcr, op.cit, p.33A* 
Quoted by G, Sch\/orzonborger, p*333« 










* 




labelled, a military tribunal, it could at loast havo boon argued that 
tho Judgment of the Tribunal hod such offcct 3 . 
t Tho present roport sooks to shiv/ no more than that, in -the opinion 
of the groat majority of tlio leading writers on tho subjoot, tho Nurorv- 
borg Tribunal is to bo considorod as an international tribunal, tut 
that this opinion has boon oontostod. Without assuming to docido a 
quoation which, to some oxtont, is controversial, it is pointed out that 
it was not tho Control Oounoil for Gormany but tho Governments of tho 

Unitod Statos of Amurioa, Groat Britain, Prance and tho Soviet Union 

(2) (3) 

which established tho Tribunal ' and appointod its morabers* 

T^at it wa 3 not tho intontion of tho parties to the Agroonont of 

• 8 th August 1945 to oroata "joint military tribunals under municipal law" 

300ms to bo shown by tho Preamble of the'Agreement whoroin tho four 

signatories docl&rod that thoy waro acting (not as tho sovereign? ovor 

tho former German territory but) "in tho intorest of all tho Unitod 

Nations, ; 

In addition, it has boon stro 3 sod that tho Agreement makes no 
difforonco bo tv ,to on Gormony whoso national govornnont had boon 
abolished and roplacod by a condominium govornment of tho four Occupant 
Powers, and the other European Axis Statos ovor which tho signatories 
had not assumed sovereign legislative powor. Tho Agreement was con¬ 
cluded - not for tho prosocution of German war criminals onlyi but 

( 5 ) 

"for tho prosocution'of European Axis war criminals," -It was an 
international treaty v.hich oxprcssly donotod tho tribunal crcatod by 
it as an "intornational" tribunal and which was concluded not only by 
tho four Occupying Powors, but also by tho many othor Unitod Nations 

, . • • . • • •' '' 

' 4 , * 

(1) G. tSchv.’arzonbcrgor, op.oit, p.334. 

( 2 ) ijrt.I of tho JLgroonont of 8 th iurgust 1945 ("•••aftor consultation 
. with tho Control Council for. Germany,,*") 

( 3 ) Article 2 of the Charter. • . . , 

( 4 ) H, Kolscn, op.cit, p.l 68 . 

(5) H. Kolson, op^cit. p*l 68 . 
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vrtiloh adhered to it, after being invited in Article 5 of the 


’ Agreement to do iso. 

• "• >‘t. ■ »».• 


( 1 ) 


t. 


K 2#, The Jurlediotion of t he Tribunal. , 

3ft® Judgment of the International Military Tribunal derivee the 
Tribunal’s jurisdiction from two different sources. It states: "the 


**. V'* 




;. making of the Charter was the exeroiso of the sovereign legislative 

1 1 .. V c •• •• •. 


power by the countries to which the Gorman Reich unconditionally 

► • *• \ » *, * . • . . . , . 

* • • • ■ . v. .:: .. T • 


*.¥\ 


„ surrendered and the undoubted right of these countries to legislate 

' .. , „• 

. , y for the oocupied territories has been reoognieed by the civilised 
... , r. world ..." 

,wU ' ■■ '•)>', • • .V* •*' . . f . 

." The signatory Powers created this Tribunal, defined the law it 

• • • • . i • • • . % 1 • . . 

.♦ « .* • .. • 

was to administer and made the regulations for the proper conduct of 

*. , * V J \v • . . M S • 

f - «■* •• i . *, ■ \>. 

..the trial. In doing so they have done together what anyone of them 

. * • 

» i. 

might have done singly; for it is not to be doubted that any nation has 

•••*•. ..•*.* . • , . ...•■ 

the right thus to set up special courts to administer law. With 
regard to tfoa constitution of the court, all that the defendants are 

' * * i 4 , • ■ <, • , . 

•- - • (2) 

entitled to ask is to receive a fair trial on the facts and law." 

• • .iv • . . . 

Thuai the jurisdiction of tho Tribunal is based, in the first 
instanoe, on the joint 3ovorolgnty of the four Allied Powers over 

• i • % .»> i«> - * “ • * f . •*' m , 

Germany. % tho Berlin Declaration of 5th June, 1945# the four 

. ■ 

Allied P 0 wors, then in complete control of Germany, assumed "supreme 


authority v/ith respect to Germany including all tho powers possessed by 

V •- ,.;v. | . 4 J 

the German Govemnant, tho High Conmand, and any State, municipal or 


local government, or authority". The purpose of this measure was "to 


- \>j 


make provision for tho cessation of any further hostilities on tho 




part of the German armed forces for tho maintenance of order in Germany 

(3) * ' 


{-. . .ii ... . t • 

and for the-adminlajbration of tho country •#... 


»* y.f 


(1) H, Kelson, ’op.oi-t, p.l68* • 

(2) Judgment, p.38. * ’ * 

(3) Preamblo of tho Declaration of 5th Juno, 1945# quotod by Quinoy 


Wright, op.cit, p.50. 














It 1b hold that a State may acquire sovereignty oyer a torritoxy 
by declaration of annexation after subjugati n of the territory, if 
that declaration is generally rooognisod by the other Statos of the 
world; and it is a fact that tho Berlin Declaration hag toon rooog—■ 
nisod not only by the United Nations but also by neutral Statos, (D 

ft _ , > 

This Declaration, however, differed from the usual declaration of 

* • a • i - % 

, . . t « 

annexation in that it was by several States, its purposes woro statod, 

and it was declared not to offoot tho annexation of Germany#"(2) 

•• •• 

It has been argued that the groator right oomprlaos tho lossor ' 
one, and that therefore a State or Statos which are in a position to 
annex a territory appear to bo ontitlod to declare tho lossor pdliay 
of oxeroising sovereignty temporarily and for spooifio purposes, 

Tho Berlin Declaration has been oonstruoted in this way. The oxoroisc 

• i _ ' 

of powers of legislation, adjudication and administration in Germany 


by tho four Allied Powers is thus permissible under international law 
and limited only by the rules of international law applicable to 

• r • * 

sovereign States in territory they have subjugated. Prom this it 
follows that tho parties to the Agreement of 8th August 1945* had tho 
power to enact tho Chartor annexed to tho Agreement as a legislative 
act for Gormany, provided thoy did not transgress fundamental'principles 

1 l 

of justice which even a oonquerer ought to observe towards the" 

(3) 

inhabitants of annexed territory. 

In the passago of tho Judgment quotod above, reforenoo is 

•t* • • 

further made to the international basis of the Tribunal's jurisdiction. 
It has been pointod out that the words of tho Judgment which are rele¬ 
vant in this, connections ",,,for it is not to be doubted that any 


nation has the right thus to sot up special courts to administer law. 


.■„(5) 


' . I 


(1) Quinoy Wright op'olt, pi50; of. A, Finoh, op.cit, p,22; 
G. Schwarzenbergor, op.cit, p,339/ oto^ . ■ 

(2) Quincy Wright, op,cit, p,50. 

(3) Quincy Wright, op.pit, pp.50-51. 

(4) Judgment, p,38. (cf. p.5 note 2, above 

(5) Idem, 

















• :.l ! . 'JT. ' ■ " - 7 « ' 

iKfj'Jt -i*'- •• * 

Is subject to oertain qualifications* For intomational law Units 




*t. •- I * *' 


the criminal jurisdiction of a State}■ thdre is no doubt, however, that 
every State has tlpe authority to set up special courts to try any person 

within its custody who .commits war crimes - at least if such offences 

'• ' ( 1 ) ‘ . • 

threaten its security* ' it is believed that this jurisdiction is 

* *. (• a 

broad enough to cover the jurisdiction over violations of human rights 

•'* . . §; ; ' ( 2 ) ' 

of German citizens and Stateless persons which the Tribunal assumed*' 

A third source of the jurisdiction of the International Military 

,VV. ■ • • •i’ 1, * — 

Tribunal is suggested by the Preamble of the Agreement of the 8th 

August 1945* It says that the "signatories'* when conolpding. the- Agree- , 

, ♦ • '.**.• ' **’ 

* f . ■ ,|* < • ■ 

mejit, were "acting in the interests of all the United Nations", and Art. 

5 of the Agreement deolares that "any Government of the United Nations 

. ,.*J *•: v :• - '• ■ (3) 

may adhere to this Agreement"* It is hold by Quincy Wright that-.' 

4 * . ~ 

also Art*5 of the Moscow Declaration and Art*2(6) of the Chartor of- 

* ( f 

the United Nations support to some extent the idea that the four P 0 v»re, 
acting, in the interest of the United Nations, had the right to legis¬ 
late for the'entire community of nations* He points out that the 

I* • 

Charter <£ the United *Nations assumod that the Organisation oould ' ' 

f‘ • 9 • ; *• * 

1 t 

doclaro principles binding on non-members* It is, in his view, • r - • 
therefore possible that the United Nations which created the Agreement 
of 8th August 1945, into tided to act for the community of nations as a 
vhole, thus making universal international law* 


(1) Quinoy Wright, op. cit, p, 49• 

(2) As this part of the R 0 port doals exclusively with tho jurisdiction 

over violations of human rights of- Gorman citizens and Stateloss 
persons no attempt has been made here to examine the wider T 
question of the jurisdiction conferred by the Charter In its full 
extent* (Cf. However, Port of this Report, p* . ) Aa to tho ~ 

Universality pf_.,J;uri8d±otioti over War Crimes, of. H.Lautorpacht, 
Tte 'L'aw of Nations and tho Punishment of War Crimes, The British 
Year Book of International Lav/, 1944, (Vol*2l), p*6j ot seq* 

Quinoy Wright, op.oit, p.45 and the authorities quoted there. 

• • • 1 1 

(3) Op.oit, p*51. 













The Judgment of the International Military Tribunal does not make 
any reference to this conceivable souroo of its jurisdiction* Qunicy 

i • 

Wright, too, is of tho opinion that it is not nocossary to employ the 

’ , . . . ; VV 

souroo, since the right of the. parties to tho Agreement to give tho 
Tribunal the jurisdiction //hich it assorted is amply supported by tho 
position of these pov/ors as tho Government of Germany or by the 
sovereign right of each of thorn to exorcise universal jurisdiction 

« «• * « * il 

over the offences statod. 


Article 6 of the Charter annexed to tho Agroomont of 8th August 
1945, enumerates the offonoos falling within tho Tribunal's jurisdiction* 
Tho provisions of Article 6 aro in th6 Words of the Judgment, "binding 

upon the Tribunal as the law to be applied tb tho ooso,^ * 

> • -( 2 ) 

As early as January, 1946, Lord W r ight oxprossod tho view that 

it v/as not the Agreement which gave tho aots defined in Article 6 of 

tho Charter the character bf offonoos, but -that tho so acts woro ploood 

by tho four powers under tho jurisdiction of tho Tribunal becaUse'they 

wore considered as offences already under existing lav/. Ho continued! 

, '0n ary other assumption tho court would not be a court of law but a 

manifestation of power," Tho Judgment expresses' tho sama view: 

"Tho Chvrter is not an arbitrary oxeroise of power on tho part of the 

victorious nations, but in'tho view of tho Tribunal, 'as Will iM *shqwr>, 

# • * 

it is an expression of international iaw existing at the time of i^s 

. * .1 . ’ . . . * • . . 

oreation; *nd tio that extent is itsolf a contribution to international 

latw*^ • . .... . 1 

» . . I. ’ * # A . ; f ■ 

• It is not nooessary to deal hero v/ith : thoso parts of tho Jud® 00 ^ 
whj.ch set out thdt $he provisions of tho Chartor oonoorniqg crimes 


(1) Judgmont, p,3* 

♦ « ««> 

(2) ."War C r imos under International Lav/, Tho Lav/ Quarterly Roviow, 
Vol, 62 (January, 1946), p,4U 

(3) Judgaont, p*38« 












. • i { \ ' . "£‘i- —9— 

ft 

against peace are merely dooloratory of intarnatlonal law os it 

oxisted before the execution of the Agreement of 8th August 194*>j for 

although the violations of human rights which arc alono of intorost 

in this part of. tha Report, - i.e«, violations of human rights of 

Gorman citizens and Statoloss persons - wore raforrod to in Count 0 no 

of tha Indictment, the restrictive interpretation given by the 

Judgment of tha provisions of tho Charter relating to the "oonmon 

( 1 ) 

plan or conspiracy" inoroasos tho importance of thoso provisions 
. which concern crimes against humanity as a logal basis for tho punish- 
mont of violations of human rights of German oitizons and Statoloss 
persons.. ■ • '• • 

Article 6(o) of the Charted provides that crimes against 
humanity "committed against any oivilian population boforo or during 
tho war" - "whether or not in violation of the domostic law of tho 
oountry where perpetrated*' fall within the jurisdiotion of tho 
International Military Tribunal if they are oonnootecL'V/ith any orimo 
vdthin the jurisdiotion of the Tribunal" (that is orimes against 
peace, o3r war orimes)’. • “- ■ • - ’ ■ 

It is obvious that those provisions were chiofly meant to extend 
tho jurisdiotion of the Tribunal to acts of : inhumanity which wero 
committed by the Nazi regime against Germans and Stateless persons. 

T^e authorities differ as to whether acts mentioned in Article 

i \ 

6(c) of the Charter constitute crimes under international law when 
undertaken in a State's own torritory agoirist its own nationals# 

Quiooy Wright points out^that acts of this kind havo ropoatodly led 
to a "humanitarian intervention" by othor States. He further rofors 
to tho numerous Conventions which place Statos undor an obligation to 

inspect certain fundamental rights of minorities, backward pooplos. 

. * •• • • • ’ f • • • 

workers and other persons within their jurisdiction. • Ho mentions 


(D Cf. below, pp.10 et seq. 

(2) As amended by the Protoool of 6th Ootobor 1945* cf. 

(3) Op.cit., p.60. * 



finally that the aota which constitute) orimos against humanity havo 
ropeatodly been the subject of extradition treaties and that the 

States have thus recognised the duty of oo-oparating in bringing to 

**?.■*“• 

justice persons gutlty of suph orimos* 

In opposition to those and other yreightv Arguments, it has boon 
contended that there is no rule of international lav;, customary or 
conventional, establishing criminal responsibility for overy mi3uso 
of national, soveroigpty* In particulpr, those of the actB montionod 
in Artiole 6(c) of the Chartor which woro committed in poaoo time arc, 
according to this view, covorod by tho conception of exclusively domestic 
jurisdiction*^ 1 ^ 


Tho International Military Tribunal oxaminod with groat oaro 

whether the crimes against humanity charged against the defendant woro 

oomnitted in connection with or in furthoranco of a policy of planning 

and waging aggressive war or the porpotration of war crimes as 

defined in Articlo 6(b) of the Chartor, and tho Tribunal doolinod "to 

make a goneral declaration t hat the aots boforo 1939 v;aro orimos a 

/ 2 ) 

against humanity within tho meaning, of tho Charter* . 

As has boon said above, ^ evory Stato is ontitlod under inter¬ 
national law, to sot up special courts to try any person within its 
custody //ho oonmits y/ar crimes - at least if such offences threaten 
its security; crimes ag.dnst humanity conmittod* in connection with 

crimes against peaco, or war crimes in tho technical aonso of tho 

(0 

word, appear to fall within this category of. offences* 

t 

It can be said, therefore, that at the timo of tho creation of 


the Charter, an international basis existed for tho jurisdiction over- 
crimes against humanity .connected with crimes against peace or war 
crimes^^and that the Tribunal confined itself to tho jurisdiction over 


(1) G.A. Finch, op*cit, p*23« G. Schwarzonborgor, op#oit, pp*353 and 

35V 

(2) Judgment, p*65* .....__ 

(3) p*6, above* . • « • *' 

(4) Cf. Ixwoverj, "Note on tho Nuremberg Trials", signed P.D., Tho Lav; 
Quarterly Review, Vol*62, July, 1946, pp*230 and 231/ whore it is' 
said that tho provisions of Art. 6(c) of tho Chartor which considor 
crimes against humanity committed in connection with crimes against 
peace or v;ar crimes as orimos uixlor international law ore "tho only 
element of novolty in the law" (that is in tho Charter)* Cf. also, 
G.Schwarzenberger, op.cit, p*351 ot.soq* 

(5) of. p*7, noto 2, abavo. 














this type of crimes aged net humanity* 

• % . • 

* * . 

Mm 

At-* 


at a Ul ! ,.s F.raon; , ^fer-^ to In gn. 


im 


Iffee Goinnon flan or* 



1 


Violations of human rights of German citizens and Stateless 

. ■ ’ (^) "• ' 

persons are mentioned in Count I of the Indiotmeab in oonnootlpn 
with .the measures taken by the Nazis in order first to soizo 

. . > • v’* * 

totalitarian control of Germany and then to oonsoliciato their position 


of power* i • "■ ” 

Under the heading "The acquiring of totalitarian control of 

Germany: "Political", the following' is stated: 

" In order to accomplish their aims and purposes, the Nazi 
conspirators prepared to seize control over Germany to assure that 
no effective resistance-agedndt them oould arise within Germany 
itself," 

**'f i «'V ' • , 

In this oonneotion, it is said that a few weeks ofter Hitler 1 a 

appointment as Reich Chancellor the clauses of thq woimar Constitution ‘ 
guaranteeing personal liberty, freedom of speoch, of the Press, 1 of 
association and assembly ward suspended, that the Nazis shortly 
afterwards secured the passage by the Reichstag of a "Law for the 

\ „•.» r • 

Protection of the People and the Roioh" giving Hitler and the members 

.•t 

\ »s # . 

of his cabinet pbnary powers of legislation and that again a short . 
time later all political parties except the Nazi Party were prohibited* 

a V * »'• * 

I* i* «• * 

The Indictment goes, on to describe hew the Nazis setabout the 

"oonsolidation of their position of power within Germany, the extor- 

..-'•i if'-’’-:'' 

mination of potential internal resistance and the placing of the 

German nation on a military footing"* This policy inoluded the 

‘.‘ij:;,'’ • : ’ " . .... 

reduction of the RBichstag to a body of Nazi nominees; the curtailment 

* , *l *■- 

of the freedom of popular elections, the transformation of tho states, 
provinces and municipalities, which had formerly exercised semi- 

autonomous powers, into hardly more than administrative organs of the 1 - 

, , *• | % t 9 1 * 

.'*••• * 

central government; the purge of civil servants; and the restriction 

■* ’ ’ * • 

of the independence of t te judioiary, which was rendered subsorvieflt 

------- 

* » , • • 

(l) Indictment, Qbunt I, Section IV (D) and (E), Proceedings* p* 











J..- r 


to Nazi ends", -"In ordor to make th eir nilo, sogurq .frbm.ftttaok and to‘ 
instil fear in tho hearts dr trio Ott-iman pooplQ",, tho.No^ia eatabliatod 

. , . • » ... j i....... j 

• ‘ •••,*' * - - -•.*» • k • *r' • * ♦ s- M • * . 

"a system of tori&r against opponents arid Bupposodf or suspqotod 

■•••:.' tv .V’t. ‘"S *• • 

opponents of the rfigimo". They imprisohod such poisons without 

{ . •’ " •. .ti .. ' 

judicial procoss, holding them in "protective custody* and ooncontra- 
tion camps, and subjootod them to persecution, degradation, despoil¬ 
ment, enslavement, torture and murder* - In addition to t ho- suppression 

'• .. f :»•»• • s' ."* y. , ;vl: * ■■■• 

of distinctively political opposition, certain other movements and 

•« • v K • > \,»*S •>. . 

groups, which tho Nazis"rogardod ’as obstacles to their rotontion of 

* •• •••,.- r i J 

total control in Germany -.and to'tho aggressive aims of tho conspiracy 
abroad" wqro suppressed. These vraro,. seconding to the Indictment, 

in p«r$ioula!i* the free trade unions,- the Christian churches, 'and 

• •* / • • .« ' 
i • j 1 .. 

i' !Certain pacifist groups, The free trade unions wore destroyed by 

confiscating thoir -funds and properties, persecuting their leaders, 

• • • • • 

• s * a. 

prohibiting their activities, and supplanting them by an affiliated 

• • 

Party organisation. With thoso- and other- nwosuros, "any potential 
resistance of the workers, xnxa .frustrated and the pooduotlvo labour 
capacity of the German nation was brought 1 under tins effective control" 

. of tho Nazis, -To eliminate the Christian chui-dhas in ’GermSny a • 
programme of porsobution of priosts, olergy and nidnbofs of nbnastio 

• orders, who were thought opposed to tho purposes of tho Nazis, wus 
pursued, and;' church property- was confiscated, '’FUrticularly . • 
relentloss and cruel" v/as the persecution of.'.pacifist groups, . 
including religious movements.dodioated tp. paoifism*.— Among tho 

. measures which wore to serve tho Nazis for the .consolidation of their 
position in Germany, tho por3oCution of tho Jows is 1 also mentioned, 

. i . • * ’ 

The Nazis embar ed. on a policy .'of relentless persecution of the Jew3 

• designed to exterminate them. The annihilation 6 f the. Jews became 
'indeed an official State policy, 1 carried out both fcy official, action 

' • t .i t i . 

. .and by incitement to mob and individual violence. The programme of 
rl t " • ’ •' i ; V* • ' if. »*,*) 

action- against tho Jows included disfranch!somont, stigmatisation, 

denial of oivil rights, violence, deportation, onalavement, onforoed 

labour, starvation, murder and mass extermination, «• 1^ was further 













• «.J t. 




J . 


• . . 
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alleged In the Indictment that "in order to make the Goman people 

amenable to theljS will,and to proptfre thorn psychologically for war", 

’ ■ , ‘ «tf y • 

tho Nazis reshaped the educational system and particularly the education 
and training of the German youth, 'that- they imposed’a ouporvision of' all 


cultural activities .and oontrollod the dissemination of information! and 


{. y k «, • 

the expression of opinion within Romany as well os the movement of •' i 

" „ ■ I- ■ 

intelligence *o£ all. kinds from and into. Gormany. 

* * t 4 * ’ , * *. 

Under tho heading "Tho Acquirirg of Totalitarian Control in (ionnsnyj 

? *U»i. * - • . . •• m . 

Economic", the Indiotmont next desoribop how tho Nazis, aftor they had; 

. * '• * *•*' • 

gained political powor "organised Germany's economy to give offoot to 

• • 4 . 1 

. • , j y 

their politioal aims"; and it proooods to show how the Nazis used tho 
political and oconomic control of Gernaxy, which thoy had gained by 
innumorable violations of individual and civic rights guaranteed by, the 

Weimar Constitution, for tho realisation of their aggressive plans# 

i * t 4 v» 

In the submission of the Indiotmont, tha measures adopted by tho. 

Nazis in furtherance of thoir "intentions to ocquiro totalitarian control 

'• • • * 1. 

.of Germany and then to consolidate their power within that country, are 

to be considered as "stops deliberately takon to carry out the conmon 

( 1 ) _ 

plan". It follows that all violations of civil and individual rights 

'■ •’ • , *• - 

J • 

. whioh enabled the Nazis to gain and to retain power: in Germany, are 

.covered by Article 6(a) of the Charter. 

' « ‘ 1 ' 

It is now proposed to examine the attitude of the Tribunal towards 

v V * + i 4 -. 5 ' 

j i i *• 

■•the above mentioned submissions presented by the Prosecution# 

Tha Judgment begins by raviev v ing the growth, of the Nazi Party "to 

* ***** . ' 

a position of supreme power from which it controlled the destiny of the 

wtole German people and paved tho way for the alloged commission of all 

("*>• 

tho crimes charged against tho defendants." ‘ 

% 

* r 

It exanlines tho origin ervd aims of tho Nazi Party and shows that the 

♦ • • • 

Party program*), which was proclaimed in Fgbmquy 1920, end remained 

' \ » t t # 

unchanged untiltho dissolution of tho NSDAP in 1945, fore>-shadowad tho 




(1) Judgment, p#43« 

(2) Judgnont, p.3. 







-lip. 

I* 

atrooitios against the Jews, tho measures for largo-scale rearmament, 

( 1 ) 

tho seizure of Austria and Czechoslovakia, aril the mr* 

Continuing, the Judgment spoaks of tho political activities of 

tho Party and of the loadors of the NSDAP who, as oarly as their first 

► 

oleotiori campaigns, hardly troublod to oonooal their intontion of 

** .. r ... 

destroying tho democratio structure tf tho Woimar Ropublio and'replacing 

it by a totalitarinn rdgime "which would onablo thorn to earify out 

( 2 ) 

their avowed policies without opposition*" >4 • - n • 

' t 

T^e first stops towards the realisation of this aim wore token 
within a fow weeks of Hitler's appointment as Roioh Chancellor, In 
tho same section^he Judgment draws attention to the Reichstag firo, 
which was used by Hitlor and his Cabinet as a pretext for passing a, 
dooroo suspending the oonstitutional guarantees of freedom; and points 
out*that, soon afterwards on the basis of this dooroo, a substantial 
number of members of the parliamentary opposition v/as taken into 

0 

•'protective custody", with the final result that tho Reichstag, 

• , 

intimidated by these and similar measures, passed the so^oalled "Enabling 
Aot" which gave the Hitlor Cabinet full legislative powers including 
tho power to deviate from the Constitution* 

• v < ■' • 

In tho paragraphs which follow the Judgment describes tho measures 

which sorvod the NSDAP for the consolidation of their position of power 

(4) 

within Germany* In this oonneotion it rocalls tho violations of civic 

(5) 

and individual rights which wero sot forth in tho Indlotmont* T^e 
judgment evidently considers those violations also as part of a policy 
which aimed at the elimination of all opposition, tho complete control 
of Germany's politioal and eoonomic life, the uniting of the people in 
support of the Nazi Government's policies in particular the policy of 


(1) Judgraont, p,4« 

(2) Judgment, p*5* 

(3) Judgment, pi> . 

(4) Judgment, pp*7 ot soq. 

(5) Section IV (D), (E), of.p.ll ot soq., above. 




/ # 










largo-scale rearmaments, - the organisation of the nation's re a our oe a 
so os boat to sorve the purposes of war and whioh, in this way, 

0 • f* f ' 

prepared for war. Yet, in this part of the Judgment it already 
becomes ole nr that the Tribunal does not share the opinion of the 
Prosecution, whioh regarded any participation in theso policies and 
tho resulting violations of oivio and individual rights as constituting 

evidence of a participation in a conspiracy declared criminal under 

. • . ‘ .. y , 

Article 6(a) of the Ohartor* 

• • r •» • • ■ . .. •• • 

The history of tho Nazi Party and the steps >tfiich it took, first 
to soizo and then to retain power in Germany, are reviewed by the 
Judgment merely in order to show "the background of the aggressive 


0) 


• • * ’i«» 11, \ '/ . I 

war and war crimes charged in the Indiotment", When this has been 
done, and only then, the judgment turns to "the question of the 
existonoe of a common plan and the question of aggressive war# 

- r . , •• * 

... . . . ■ . ' . . . ' 

It is only after it has examined tho activities of tho Nazi Party in 

Germany that the Tribunal turns to Counts One and Two of tho Indictment 
and to tho facts which appear rolovant in connection with them: "The 

Tribunal now turns to the consideration of the orlmes against peace* 

■ - v. ■ . 

Count One of tho Indictment chargee the defendants with oonsplring 

.. 'i'- • . : . . •;; 

or having a common plan to commit orimos against pe&oe* Gcunt Two 
of the Indiotment chargos the defendants with committing spobifio 
crimes against peaoo •••• It will bo convenient to consider tho 




question of tho existence of a common plan and tho question of 

•• ■”* • •. f.x\ ■ ' : 

aggressive war together ' 

* ’ * i 4 . * 

The Judgnent goes on to observo that in "Mein Kampf", Hitler 

! jf. , . , . 

had already stated tho aims of his foreign policy, which were later 

* * »***••*»,..,.# • •*. .. 

* • * 

to lead to war. It next doals with tho all-important mootings of 5th 


November 1937# 23rd May 1939# 22nd August 1939 and 23rd November 1939# 
where Hitlor disclosed his concreto plan of aggression to his confidents* 

. * I 

(1) Judgment, p*3* 

(2) Judgmont, p.13* 

(3) Judgment, pp,12 and 13* • 

(if) Judgnont, ppollf - 17* 
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.... The-J u dgnotA then discusses who several aggressive acts and 


, \ • 


aggressive wars,undertaken try the Nazis, the invasion of Austria being 


i(i) 


the first and the war against the U.S.A, tho last# 

In gotvoral tomb tho Judgment pronounooa its opinion on tho oon- 

• . • • . ■ (2V' f ' 

. ,oopt pf/ tho Pnosedhtion referred to above 0 in the section dealing 

..with"The. Low as to tho Common Plan or Conspiracy# Summarising 

* » 

..th<>. argument-of the Pjoseoution, it doalaresx "The Prosecution soys in 

effect, that ary significant participation in the affairs of* tho 

... .. :■■;*’■ 

. tyazi, Party or Goveroaont is ovUenoe of - d participation in a conspiracy 

that i3 in itself criminal;"^) 1 axvi it continuesi "Conspiracy is not 

* ^ • 

defined in tho Charter but in tho opinion of the Tribunal tho oonspirapy 

V . 

must, bo do airly outlined in its criminal purpose# It must not bo too 

\ •-•**•* 

far removod from the tirno of decision and of action# The planning to 

criminal -raust not rost mo rely on the declarations of a Party 

... > ' • • 

progranao such -os are found in tho 2.5 points of the Nazi Party announced 

. . •’ /' •* 

. in 1920, or the political affirmations expressed, in "Main Knnpf" in 

later .years# Tho Tribunal must examine whether a concrete plan to wago 

*' (5) 

v/ar existed, and determine the participants in that ooncretc plan#" 

* * # •* t ' n.ii 

The J^jdgjfterrt then observes once more that tho seizure of power 
by the Nazi Party and the subsequent extension of its power over all 
spheres of Gerradiy^s ooonamic and social life must bo remembered when 


( 6 ) 




the later plans, for waging wars .are oxaminad, ' and it declares: "That 

> . ;v '• 

plans wora mado to wage wars as oarly as 5th November, 1937'* 7 and 

' / . , . ' » • 1 i 

/ Q\ . • • 

probaoly before -hat, is apparent..." v ' 


In the opinion of tho Tribunal, 

mm ^ ■ ■ ■■■ 


: 


Qlj Judgment, ppd7-3b» 

C2)- Pago “13, above# 

(3) Judgment* p#2*2 et seq#' 

f 

( 4 ) Judgment, p#43<» •• ' 

( 5 ) Judgment, p#43» 

'i, J’ . *»#.#••• ** , * ,, * 

(6) Cf, Judgnent, p^* and p# 15- above, 

( 7 ) The first of the mootings montionod on p.15above in which Hitler 

di 3 clocod his oonsivij plan of aggression# * • 

(8) Judgment, p# 43 # 


n 
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however, J,t is not necessary to decide"whether a single maator 
conspiracy to tho oxtont and over the tirru set out in tho Indio truant 
has boon proved.*." "But tho ovidonoo establishes with oortainty 
tho oxistonoo of many separato plans rathor than a single conspiracy 
embracing them all". ' 

Tho tie whioh binds tho defendants togothor is, in tho submission 
of tho Indictment, tho common plan or conspiracy to oonmit brimas 
against poaco. (2) 

All tho defendants woro'ohurgod in tho Indiotmont 
with this offonce, and it was moreover tho only offonoo allogod 
against all tho dofendonts. 

An examination of tho parts of tho Judgment which doal with tho 
individual dofondants shows that, first of oil, Gocring, Koitol, Raodor 

and Nourath vraro found to bo participants in a concroto plan to wogo 

• •. • , • 

war. Gearing, Raodor and Nourath took part in tho so-oolled Holzaoh 
Conferenoo of 5th November 1937^^whgro tfitler spoko of tho problom 

m\ I •* r k 

of living spaco and of tho annexation of Austria and OzochoSlovakia, 
whioh would reroovo "any throat from tho flanks in caso of a possible 
advanoo'westwards", and moreover strengthen tta Gorman war potential. 

• ** ' ‘ h 

» , t , 

Tho dotailod 3tatoraont of Hitlar's objoct3 and tho dofinito timo-table 

given at this Conforenco make it cloar that this statomant was not just 
a repotition of tho rather indefinite, aims announcod so often beforo; 

i * . , . 

• ! 

tho latest dates for tho annexation of. Austria and Czechoslovakia woro 

as falling between 1943 and 1945 at the latest. 
now laid down by Hitler / Koitol was prosont at tho Conforenco of 

(5) 

23rd May 1939 whan Hitler announced his decision "to tako Poland at 

( 6 ) 

tho first suitablo opportunity". ' Participation in tho abovo- 
roontionod conforenco^ oonstitutoa only one of tho grounds on whioh 


(1) Judgment, p.43* 

(2) It is not nocossary to discuss hore tho opinion of tho Proseaution 
ooncoming tho oonspiraoy to conmit war orimos and orimos against 
humanity which has boon rojoctod by the Tribunal; of. however. 
Judgment, p.44, and Part of tho Report, p. 

(3) pp. 15 and 16 above and Judgment, pp*84* 111 and 125* 

( 4 ) Judgnont, p.l6. 

(5) Cf, pp.15 and 16, above. ' 

. » * 

(6) Judgment, p.91* 

(7) pp.15 and 16 above. 
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the four abovo named, defendants were found guilty on °ount 1. However, 
in several casos whoro dofondants were doolared not guilty undor 
Count 1, the Tribunal mentions exprossly that they had not taken part 
in any of those oonforoncos,^ 1 ) and shows in this way tho importance 

r ■ 

which it attoohod to this point* Yot it must bo notod that Hosd, 

••i; •• 

Ribbontrop, Rosenborg, and Jodi woro found guilty on Count 1 for 

.. . .. • f> ' 

difforont reasons, none of them having boon prosont at qny of thoso 


oonforonoos* 
Count 1* 


( 2 ) 


The remaining defendants wore found not guilty on 


It iv. 4.VJV.-.1 tuo greatest pcosiiJe clarity in the part'of the .Tv \jr»wfc which 


.v 


doals with Prick, that in tho opinion of tho Tribunal tho responsibility 

for violations of human rights of Gorman citizens committed during tho 

* ' * 

poriod of soizuro of power by tho NSDAP and tho consolidation of its 
position in Germany_cannot bo considered as participation in a con¬ 
spiracy within the moaning of Artist 6(a) of the Chartar* 

' . i ■ 

Frick took ovor tho offico of Minister of tho Intorior in tho 
Cabinet formed by Hitler in 1933, and it cannot bo doubted that ho was 
largoly responsible for tho previously mentioned violations of civic 
und individual rights of Gfciman citizens* In regard to theso tho 

Judgment soys: "...The now Minister of the I n torior imrBdiatoly bogan 

• •* . •• 

to incorporate local governments urvler the sovereignty of tho Roich.t 

t i * 

Tho numerous laws ho drafted, signod and administered abolished all • 
opposition partios and proparod tho way for tho Gestapo and their 
concentration camps to extinguish' all individual opposition* Ho 
was largoly responsible for the;legislation which suppressed the 
trodo unions, tho Church, tho Jows* Ho performed liis t.ujk with 
ruthless offic^gp.oy". v ' • If is nevertheless in accordance with the 

... i .... ... i_ i . .— 

(1) Cf. Judgnont, p*99 (Prick); p'.lOO (Stroichor); p*107 (Doonitz); 

p*128(Bormann). . '• 

(2) As regards Hoss, tho Judgment says*'intor alia, "•••Hoss was 
Hitler’s closest personal confidant; their ’~lationship was such 
that Hoss must have boon informed of Hitler’s agru*033ivo plari3 
when they cano into oxi3tonoo (judgment, p,07)* Ribbontrop's 
participation in concrete plans is proved by his rGlb in the dip¬ 
lomatic activity precoding tho aggrosoion against Poland (Judgment 
p*G9)* In tho case of Rosenborg it has boon proved tliat ho was ono 
of tno originatoro of tho plan for attacking Norway (Judgi.»nt,p*95) 
and in Jodi’s case his participation in t.uj plan coneoming tho 
aggression against Norway, Grooca, Yugoslavia and Russia 
(Judgment, p.117). 

( 3 ) Judgment, pp .98 and 99* 


* 4 


! > 
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notion of conspiracy, as defined by the J u dgment, that ho was not found 
ffiilty on Count 1* Thus the Judgraent continues: "Before the date of 

. I 

the Austrian aggression Prick was oonoernod only with domoatio 
administration within tho R c ich... Consequently, the Tribunal takes 
tho view that Frioto was not a raombor of the common plan or oonspiraoy 
to wage aggressive war as dofinod in this Judgment,' ' 

t . 

" • • . 1 ‘ 

Tho Judgment arrives at a similar conclusion when dealing with tho 

"Leadership Corps" of tho Nazi Party, the Gostapo and.i^D.,. and the S.8. , 
It was, in tho v;ords of-the Judgment, "the primary purposes of tho 

Leadership Corps from its beginning... to assist the Nazis.in obtaining 

% i • • 

and, after Janoury 30th, 1933» retaining control of tho Garmn State'. "(2) 
In its examination of, tho detailed activities of this organisation^ tho 
Judgnent states, inter alia, that it was ono of the tasks of the 
Loadorship Corps to ensure the highost possible proportion of "Yes" 

votes in the plebiscites, and that high ranking political leaders 

^ •» 

I / 

were engaged in collaboration with the Gestapo and S.P., in tracking 

i *v • ; 

down political opponents, many of -whom wore arrested and doportod to 

(3) 

concentration oamps. Oonti ruing, the Jud@nent deolares: "These 

*• • 
i * , * * 

stops which rolato mo roly to tho consolidation of oontrol of the Nazi 
Party are not criminal undor the view of the oonspiraoy to wago 
aggros si vo war which has previously been sot forth.^ ^ This is one 
of tho reasons why persons who had coasod to hold tho positions 

t • ’ 

B 

enumerated in tho Judgment prior to tho 1st September, 1939, did pot 

fall within tho group of mombore of tho Loadorship Corps, which has 

• f - " ( 5 ) 

boon doolared criminal. ' 


(1) Judgnent, p,99» In viaw of Ui6 activities concerning tho 
annexation pf Austria, the Sulotonland, Maraal, Danzig, t ho 
Eastorn Territories, otc., Prick was found guilty on Count 2 
(Crimea against POaco.) 

(2) Judgment, p.68. 

(3) Judgment, p.68. 

(4) Judgnont, p.68, 

(5) Jud®nont, p.71* 
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Tho view adoptad in regard to tha Loodorship Corps applio a, 
raatatls mutandis, in tho oasos of tho Gestapo and S,D. and tho S.S. 

Tha participation of thoso organisations in tho so-oalled consolidation 
of tho Nazi Party's position in Germany is, in tho opinion of tho 
Tribunal, not loss important than that of tho leadership Corps. In 
this case, again, persons who resigned their relevant functions before 
tho 1st Soptombor 1939* did not fall within tho groups declared 
criminal, for tho same reasons as wore sot out in tho oaso of tte 

(i) ■ 

Leadership Oorps* ■ - 

» • < . . 

A view deviating from tho opinion of tha Judgment, disoussod in 

*» ‘ .. V* # 

the procoding paragraphs, appears to be represented in the "Dissontlng 

• *• •v * 

Opinion"'of the Soviot mombor of the International Military Tribunal 
Major-General Jurisprudence I.T.Nikitchonko. Dealing with "Tho 

Unfounded Aoquittal of Dofondant von PAFEN"(the learned judge begins 

• • ■ 

with summarising the facts which* in hia opinion, dhow von Papon's 
•'responsibility. Ho points out, inter alia, that Papon revoked Bruoring's 
• order dissolving the S.S. and S.A., "thus allowing the Nazis to realise 

. . L S • #» *• . / . 

* - . f # •»* '* ' 

their ^programme of mass torror;" that "by the application of brute 

. ... •’ - 

foroe (ho) did away with the Social-Democratic Government of Braun and 
Sovoring"; ha "participated in tho purge ;of the State machinery of all 
personnel he oonsidored unreliable frpm the {fazi point-of view; on tho 
21st Maroh 1933, ho signed a dooroa prouting special political tribunals"; 

ho also signed "on order granting umnosty to.criminals whoso crimes wore 

~' •’ • , . . ‘. • “ 

oonmittod in tho couroo of the "national revolution". ' 

Prom these and other foots the learned judge 'concludes that "von 

•. , M . ' 1 '1 • •* * t« *• • ^ 

’ ii- 

Papen actively aided tho Nazis in thoir seizure of povtor"; and "used 

‘ •* •'* 
both his offort3 and his connections to solidify and Strengthen tho 


Hitlerian terroristic rdgimo in Go many.. •• 


ii 


. .. ? 


.• * • 


As von Papon was only; charged under Counts 1 and 2, it is obvious 
that ho was oonsidored as having participated in tho conspiracy to 

j-. . . 1 " 1 “ 

oonmit orlmos against peace, i. ' ‘ • * .-j’ 

- '■ ' - ----.-— ; i i I. ■ . . ■ 

(1) Jtflgnont, pp.75 and 79. 

< H ‘ *•*•, i* ' * 

(2) Judtjnont, pp,137-8. _ 


.1 
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The opinion of the Soviet member of the International Military 
Tribunal that the responsibility for violations of oivlc and individual 
rights of Gorman citizens, whioh oocurred in the period of consolidation 
of the Party's position in Goimany, is to be treated as participation in 
a conspiracy within the moaning of Artiolo 6(a) of the Charter, oan also 
bo deduoed from Sootion V, "Incorrect Judgment With Regard to tho 
Roioh Cabinet" ' 'of tho "Dissenting Opinion" • Aftor it has been . - 
stated that tho Raich Cabinet was "tho directing organ of tho Stato 

s , . , * ii ■ • , . v ■ 

with a diroct and active rdlo in tho working out of tho oriminal 
enterprises", tho legislative activities of tho Cabinet which violatod 

*',«*.#' 1 » 1 •• 

oivio and individual rights guarantood by tho Weimar Constitution arc 
reviewed* Tho following onactjrapnts and moasuros are mentioned, inter 
alia the deoroos ordering the confiscation of the property of all 
communistic and social-democratic organisations, respectively; the 

1 ‘ • ” * 

« 1 * ' t • 

law of the "Reconstruction of tho Reich", whoroby demooratio elections 

were abolished for both oontral and local representative bodies; tho 

previously mentioned Law of 7th April 1933# and others whoroby politic- 
• • - . y '> ■. 

silly unreliable persons wore removed from Government corvico; tho 

destruction of tho free trado unions; tho creation of tho Gostapo and 

concentration camps; tho Nuremberg laws against tho Jows, oto* 

ft ' 

It is in view' of those activities, that, in tho opinion of tho 

Soviet morabor of tho Intjrnational Military Tribunal tho Reich Cabinet 

{ ' * 

ought to be deolarod a criminol organisation* 

Howovor, the "Dissonting Opinion" deals - apart from the caso of 
HESS v/hero the death penalty is considered more appropriate than tho 
sentence passed - exclusively with accused persons who were acquittal* 

No dissenting opinion is expressed, for instanoo, on tho verdict 
whereby PRICK was found not guilty on Count 1, nor on the findings 
vAiioh oxcluded members of some organisations who had rosignod thoir 
functions prior to the l3t September 1939# from tho groups loclarod o 
criminal* Tha verdict concerning FRICK and the findings with regard 


(l) judgment, p«142 ot soq* 













to raombex'a jf certain organisations follow, as; has besjj*3h0wn above, 

ij i * *« A M **’ i 

from the opinion of tho Tribunal that the participation in tho previously 
mentioned naasuros durin; the "seizure of power" and "consolidation" 
cannot bo qualified as participation iq a .conspiracy as-defined by tho 

I . . . i 

Tribunal# , . <■ , pj « •' ■<-••• 


Violations of Human R ights df'G erman Cjtj.i 


arsons referred to 


is against Hi 


CountJf pf. tho Indictment, ' comprises crimes against humanity 

. . . .* . * • *'■ ‘ • 

committed within, ivxi outside of Gertiany, committed before and during 


tho war, ajo4. oximes directed against co-national3 and aliens# 

. . ‘\ ! ‘ - '• 

As this pnrt of :'tho boport is concerned' exclusively with crimes 
against humanity qonro&iited against German citizens (and Statoloss 
persons), it ip first .of"all proposed tb extract thoee offences from 
the manorial -qpnt-sdhud in*the' Indictmjnto 

The indictment distinguishes between "nurdcr ; extermination, 

. . .. >• * •• 

enslavement, deportation, and other inhumane acts coirmittod against 

. ( 3 ) .. * 

civilian populations-before and during tho war", on tho ono hand, 

. > . . I* • • ; s - " *’i '• V ' 

and "persecutions on political, 1 2 3 * 5 6 racial, or roligiou3 grounds in 

. y i *. : 

execution of aud io connection v.it’rv tho common plan 1 ' montionod in 
/c\ . . a . .5. • •*•' 

Count 1,' \ an .tic other h_\ni» The Indiotment does not, horcreip, 

oontoral that only tho second type of "criiaas"against humanity (pcrsccu* 

tions, etc), is connected with' a c mraovplan, ife r* it makes the same 

, • . • * • . ; *; J 

contention with regard to tho first typo (Murder, extermination, otc), 

... ... • ‘ * ' ’ 

Neither does.the Indictment odn^and that only crimes against humanity 

• ' ; ... 

of the first type were commit'-'-,od’ before and during the war, for it 


(1) p. 18 et soq* . 

(2) Indictnant, Sacti^n X 0 

(3) Indictment, Section X(a). 

(if) The common plan to which refereiioj is made comprises not only 
• inos aga? r.sfc' peace, but also v/ar crimes and enraas against 
humanity,. Of. J.^i^nentj p«M;- and Port of the Report, p# 

(5) Indictment, Soo'.ion X(D). 

(6) "This plan involved ... rirrl-.o and poraocubion of all who wero, 
or who wore suspected of being, opposed to tho conmor. plan 
allegol in Count 1"«, (indictment, Suction X - Introduction#) 


9 









V 


1 *. 
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allogos that thoso of tho socond typo wro also committed in "both 
periods* 

Tho following orimes against humanity cited under tho heading 
"murder, extermination, oto"., are of interest in this part of the 
report: the "policy of persecution, repression and extermination of 

all civilians in Germany who were, or who were believed to, or who 

• * « 

#■ • • 

were believed likely to beoome hostile to the Nazi Government and 
the common plan or conspiracy described in Count 1"; tho imprisonment 

of such persons without judicial process; their (Retention in 

.. . V *■ •. , -Vi' ' ’ • 

"protootive custody" and oonoentration camps whore they wore 

■. • - • ‘• *; -i? ' 

subjeotod "to persecution, degradation, despoilment^,-enslavement, 
torturo and murdor." 

The I n diotmont speaks also of spooial courts tho task of whioh 

#* * 

» , ♦ ' 1 4 

it was to carry out tho vail of the Nazis; of " favourod branchos or 

agonoios of the State and Party"/ whioh wore permitted "to oporata. 

. • * •. ' 

\ * ' ' « * * , * * • 4 . * r 4 

outsido the range oven of Nazified law and to crush all 1 tendencies• 

1 * . . * • 4 “ 

.. * A * • •. 

and elements whioh were considered undesirable"; and of various ... 

’ concentration camps, irj- particular of Buohenwald and Dachau, which 

were established as early as 1933• and 1934 rospeotivbly, and of their 

* , */** 

inmates who wore put to slave labour and murdered and ill-treated, - 
acts and policios which wero continued (and extendod to the occupied 
countries) after 15th September 1939, and until the 8th May, 19^WJ — 

Under the heading '(Persecution on political, Racial and 

( 1 ) A v. . • 

' Religious Grounds •••" tho Irfilotraeftt mentions persooutions 

dirooted against Jow9 and persons whoso political boliof or spiritual 

aspirations wore doomed to bo in conflict with tho aims of tho Nazis* 

It is statod that Jows ware systematically persocuted sinoe 1933# 

that they wore deprived <f their libbrty, thrown into concentration . 

camps whoro they wono murdered and 111-troatedj and that their property 

was confiscated. Tho Indiotmont adds "hundreds of thousands of Jows 
« * • 
woro so troatod before tho 1st of September 1939"* Going into details, 

, 4 

9 * . If 

the Indictment spooks of tho anti-Jowish demonstrations whioh, by order 


(l) Indictment, Sootion X(B). 










♦: 1. -,j ,-i ' h • • L V. • • * *'*'• 

of the Gostapo, took plaoo all ovor Germany in N 0 vembor, 1938. During 

these domonstrations Jowi3h property was destroyed and 30,000 Jowa wore 

v .!. '.-nJ 

arrested and sent to concentration camps, and their property was 
confiscated. 

The Indictment also deals with the persecutions of tho Jews . . 

s .,v ■*.<•? i * -.•'.v ■ « v •' 

after 1st September 1939* which were directed against both German Jaws 

ivu. •*'.* -A * ‘' 

and the Jewish part of the inhabitants of occupied territories. - As 

examples of the persecution of political opponents (of German nationality) 

v •' • > • *’ ■■ ••**« • 

of tho rdgime, the murder of tho social-democrat, Breitsoheid, and 

* * • ” t > ! «.« . ♦ ' * ' •* ' * 

tho Coraouniat, Thaelmann, and the internment of "numerous political . 

* * • • U i * ' 

K .l - • * t 

and religious porsonagos" are quoted. 

It would appear from tho survey of tho acts of inhumanity pnd 

. . , I. . • r • | t# f »•' * * 

:jf. .. •• •..■ :•» «■ * 

persecution committed on political, racial or .religious grounds, and , 

... 

enumerated in the Indictment, that only part of tho violations of human 

.»,» ■ ‘.y '*• ’ 

rights doalt with in Count Ono of tho Indictment have boon classified, 
by tho prosecution as crimes against humanity. . .. ^ , 

It is not tho intention of this report to examino in dotail wtioh 

. • .. . t . ~ ... y. - JU « - " 

specific human rights have boon violated by this or that crime against 

, •• .. ;.v'.'" $ *'«•• • i. j • ■ “) * 

humanity. It is, however, possible to indioato some violations of 

• ••• *..»•' ■••• ,v - «». ’ 

human rights whioh manifestly do not constitute crimes against humanity. 

" •* ' •>’ '■I-- ’ 

It has boon pointed out' ' that, in tho opinion of tho Prosecution, ._ 

m '• • ’ •,.«*••* * ' • / • 

the notion of conspiracy to commit crimes against poacq covors acts . . . 

• . . • • » .! • '!» 'ii ' * *• 

such as tho destruction of tho parliamentary systom in Gqfmanyj tho . 

.*• • . • **»;. !'■ '*« * ' ” 

prohibition of all political parties, with tho exception of tho NSDAP; 


tho curtailment of the freedom of popular oleotionsj and tho transfor 

, : • < -. - • .m • - ‘ 

of plonary powers of legislation to Hitler and Iris Cabinet. The } 

•• **’* / ’* • *■ • *' * ’ :l ; 

Indictment also considers participation in tho legislative and 

administrative measures which reducod the powers of regional and local 

governments throughout Germany, transforming them into subordinate 

• ■• 4 . . # * *. .. 

divisions of tho Control Government, &3 evidence of participation in a 

1 * • 

v ! * • '' 

oonsp racy which is criminal under Article 6(a) of tliu Cliarter. Tho 
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samo applios to tho restriction of tho Indopondonoo of the judiciary, 
the removal of Jews from the Bench for political or racial roaaons, 

•and tho disohargo of civil sorvarrt3 of "non-Aryan dosoent", and of 

: • 

thoso who36 political viows did not comply with the requirements of 

• ,‘i, • . \ 

tho rdgjlfpo*. Similarly, in the opinion of tho Prosecution, 

• • > . . < . " • • , > 

* * *• i \ I / l 

participation in tho destruction of tho froo trade unidns in Germany, 

« j 

tho. attempt of tte Nati'ohal-Sbcialist regime to subvert the .influence 
of. tho Ohurchos over thd pOopl<i,and, in particular, over tho youth 

of Germany, the educational faeasures of tho rdgima arid its oontrol over 

• { * ' 

■ the dissemination of information,and tho expression of opinion within 

... * 

Germany,, constitutes participation in a cenmon plan to commit ,y/ar 

* ** * • ♦ 4**1 ... , 

orimes, as set out in Cbunt OqP» * ‘ 


_ . These and similar violations of civic and individual rights of 

*•* ... ' 

. » .« * i * 

German oitizons remain, 'however, outsido tho field covered by Count 

(l) 

in Tho crimes aguinst humanity (coirtnittad against German oitizons) 

> ... ’ 

‘ hioh arc oontainod in the Indictment, ore violations of the integrity 


of life and body. 


violations of tho right t<?'*lifo and 


of tho right to personal liberty, and - to a minor extent - violations 
of property rights. They were directed against members of politioal 

‘ J i- 

and religious groups, who wore deomod to bo opportonts of the National 


Socialist regime, and, above all, against tho Jdws. v*. . 

Tho field of violations cf. human rights of' German citizens oovorod 

ks - v • ■» 

by Count 1 is wider than that of tho violations of this kind oovorod 

r \ • «’ ♦ •* * 

by Count If. And, moreover, the'violations in Count 1,- so far os they 

concern Goman oitizons, include thoso in Count 4-i Tho violations of 
human rights of Gorman oitizons, which appoar in'Count if, are, in other 

words, part of tho violations included in Count 0no, 

Tj*e Indictment oitos both act3 of inhumanity and porseoution on 
* * ** • • 

political, racial or roligious grounds, which v/oro. cpnmittod prior to 

too, outbroak of war, and.those oonmittod during thp war* 


(l) As basis for comparing the contents of Count 1 and Count 4, uso . 
.has been made of the Indictment and Judjjnent.,. After examination [ 
of the' transcripts, some qualifications may become necessary. 
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Tho oonnootion with (oithcr) crimes against poaco (or war crimes) 

’ required, by Article 6(c) of the C^arter^ ^ is established in'the 

opinion of tho Indictment, by the policy in which tho orime3 against 

humanity originated. T^o Indictment emphasisos ropoatcdly that they 

wero persecution, repression and extermination of all civilians who 

‘were considered by the Nazi regime as hostile to tho common plan or 

( 2 ) 

conspiracy described in Count 1. . t . 

% 

To discover tho opinion of the Tribunal, it is proposed first to 

* t , 

oxomino tho soction of tho Judgraont dealing with war crimes and crimes 
against humanity in general. ^ 

Horo, we find that tho soction "Murder and Ill-troatmont of 

(4) 

Civilian Population" is concerned exclusively with war oriraos and 
orimcs against humanity committed during tho war. It dwells at sumo 
length on the brutal suppression of all opposition to the German 
occupation authorities, but it refrains from examining the persecution 
of opponents of tho Nazi Government in Germany, as mentioned in tho 
Indiotmont. 

This sootion of the Judgment alludos moreover to tho noasuros' 
takon against Jovra (during the war); and iaoro especially to tho so • 
dirooted against the Jows in occupied torritorios. It does not, 
however, attempt to distinguish botween Jow3 of Allied nationalities • 
and Gorman Jews. 

The fate of the German Jews beforo and during tho war is reviewed 

(5). 

in detail in tho soction "Persecution of tho Jows". w This soction 
rocounts the discriminatory lavra, onactod after tho soizuro of power, 
which limited tho offices and professions permitted to Jews; and the 
restrictions which wore placed on their family life and thoir rights 


(1) Cf. p.10 above, and part' of the Report, p. 

(2) Cf. p. above, particularly foot-noto No. 

( 3 ) Judgnont, pp.44^46. • . , 

( 4 ) Judgment, p. 1$, ot soq. 

(5) Judgment, p.60 ct soq. 
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(l) 

of bitizonship. 

It is obsorvod that, by tho autumn of 1938* tho Nazi policy 
towards tho Jaws had reached the stago whore it was dirootod towards 
tho oomplote oxolusion of Jews from Gorman life*. AmongthQ measures 

■ instanebd os belonging to this poriod were: tho organised Pogroms* 

r! • ; i 

tho ■oollootivo fine of pbo billion marks imposed on tho Jaws; tho 

' • • ,u '' ' 

soizuro of Jowish ostatou; the regulations restricting the movement 
' , *„# * 

■ : of Jows to oertain specific districts within certain’hours) the 

creation of Ghettos, oto. -. Tho Judgment then turns to the exter¬ 
mination of tho Jows during the war. T^e offeooes. described here 

.* . * * . ^ 1 1 . T«' • 

, \y 

oocurrod mostly in tho occupied territories. Their, victims were 

" 

millions of Jews, mainly qf Polish and Russian origin. ■ It is* 

14 1 **' ) » . '* 

• • j. . j , 

however* cloar from the text that'tho Jows of no oountxy were spared. 

* ' , ** •• * “* * ( # 

After dealing in. general terms with war orimes' and orimes 

against humanity* the J u dguent* discusses "The Law Relating to War 
Grinds and Orimes against Humanity" v ' and states with roapoot to tho 




crimes against humanity.of interest here: "... There is hb doubt what- 

« • * •* , . / , 

ever that political opponents wore murdered in Germany before the war 
and that many of thorn ware kept in concentration oampa-in oircum- 

,r r ;• ’• i” 

stances of great horror ard cruelty. Tho policy of: terror was 

oortainly oarried out on a vast scale and* in many oases* was 

. . ’ . .• • " \ 

organised and systematic. Tho poliay of persecution, repression and 

murder cf civilians in Germany before tho war of 1939# who were likely 
to bo hostile to tho Government Was most ruthlessly carried out* 

Y • .•* *'* v: • • ‘ 

The persecution of Jowe during tho' same period is established beyond 
all doubt."^. • - ... . v ; 

(1) Tfcp violations referred to.in this passago interfered partly with 
. fundamental rights and froodpms 'which ore not involvod in tho 

orinos against humanity mentioned in tho Indictment, (of. 
pp.23 ot soq.. above);' Hov/ovpr, in viow of the nogative 

Attitude of the Tribunal tpwards tho question of erimos against 
humanity committed bofore. tho war, little practical importance 
attaches to this.difference. \ > 

( 2 ) Jvidgpxmt* p .60 o't soq. ' 

#4 * S , ' » 

(3) Judgment* ,p.65, • . 


I 











I 


After having oatablishod the facta, tho Judgmont contiruosr 
"To constitute crlrnos against humanity tho acta rolicd on boforo ilja 

• * i < i 

outbreak of war must have boon in oxocution of, or ip connection 
with, apy orimo within tha jurisdiction of the Tribunal," ' 

As raofttionod above, tho nooossity of oatablishing a oonpo.otion j 

* »* ■ • ■ ' 

between crimes against humanity committed tofore the war arvl crimes • 

...... . * •• • 1 ' ( 2 ) 

against peace, or war orimes, had boon appreciated in the Indiotraont. ■ 

» t ‘ * ... 

Without expressing any opinion on the points put forward by tho 

• * 

Prosecution; the Judgnont proooeds* "The Tribunal is of the opinion 

./► - • 

that* revolting and horrible as many of these oriraos were, it has 

♦ » *; ■»'' ' 

not been satisfactorily proved that they were done in oxocution of, 

I«. * 'i' :*• * ‘ 

or in oonnaotion with, any such orinva. The Tribunal therefore, cannot . 
make a general declaration that tho acts before 1939 woro arimes 
against humanity within tho moaning of the Charter, but from tho 
beginning of the war in 1939 war crimes wore comitted on a vast 

. 

scale, which were also crimes against humanity; and insofar as the 

. , * • '}•» • *• * * 

inhuman sets chargod in the Ihdiotinont and conmittod after tho 
beginning of the war did not constitute war orimes thoy vore all 

conmittod in exooution of, or in oonnaotion with, tho aggrossivo war 

.. :-,-r 

and therefore constituted orimes against humanity#"' ' 

(1) Judgment, p,65, . 

(2) Cf, p. above. Additional arguments for this connection wore 

submitted by tho P r osocution during tho proceedings. It was 
pointed out that tho collective fine imposed .on.the Jov/s in 1938 
and tho#oonfisoation of their financial holdings were apparently 
intended to procure tho means required for armaments, : 

; Moreover, an artiolo entitlod "Jewish question as a faetpr 
in German policy in tho year 1938", published in 1939 in tho * 
German Foreign Office Olroular, was submitted with tha objoot of 
showing thalt tho .connection of tho anti-Somitio policy .with 
aggressive war was not limitod to ooonomic mattors. The artiolo 
said,' jntor• alia, "It is certainly no coincidence that tho fato- 
ful yoar 1938'has brought noaror the solution of tho Jewish, 
quostioo simultaneously with.the realisation of tho idda of 
Greater‘Gomat\yr,- sinco the Jewish policy was both tho basis and 
the consoqucnco of tho ovont3 of tho yoar 1938...Tho destructive 
Jewish spirit in politics, oconony and culture paralysed tho 
power and. tho will of tho German people to riao again.• .Tho,- 
hoaling of this sickness among the peoplo was therefore certainly 
one of tho most important requirements for oxorting the force 
which in the year 1938 resulted in tho joining together of Groator 
Go many in defianca of tho world" •( of, Judgment, p.6l). 

(3) Judgment, p.65. 


















1 


.t.i* . 


•: .. 1- 


It remains to bo examined in what manner the law established, by 
the Tribunal has..boon allied in tho sootions of the Judgment dealing 

I 4 

with tho aoousod individually. 

The Tribunal declined to make a general declaration "with regard 
\\ ’ • 
to crimes against humanity committed before the war". It will have. 

>• i 

to bo seen whether, at lo:ist in specific oases, inhuman acts conmitted 

T * ,» J 

against German citizens bofora tho war woro oonsidorod as crimes 

against humanity within the meaning of Article 6 (c) of tho Charter# 

Finally, as in tho -opinion of the Tribunal, all inhumano uots 

oitod in .the .Indiotmont and committed during tho war constitute war 

orixoos or crimes against humanity v/ithin the meaning of tho Charter, 

* • 

it will probably\be posoiblu to - discover among tho offoncos for whioh 
« #*’.*'"* 

.the accused have been hold rosponsiblb crimes against humanity 

committed ^gainst Genian citizens or St'atol033 persons during tho war. 

t r s . 

Thic two soctions of tho general part of the Jud^rant which deal, 

I * t 

intor alia,., with orimoc 'against, humanity conmitted'against Gorman 

: ..• ■ 

citizons and Stateless persons, have already boon reviewed,' ' 

Offeaoos of this.type falling within the pre-war period are, 

* * } A • * /’J...*'. 

also, ,thp subject of the parts of the Judgment - concerning Gooring, 

* *iV «* • * . 

. . I j (,i', J 

Frick, Streicher and Funk, a - • ' * 

(2) . v >'■& 

Of Gooring it as said:,' ' "Goering persecuted the' Jews, 

• • 

• • » • ., 

particularly after the November 1938 riots, arvT not only in Germany 

’’ ’ ... . . .v. ( 3 ) 

where ho raised tho..billion Mark fund as stated elsewhere,••" 

Concerning Fricjp, the Judgment states: "Always rabidly anti- 

. , . ' • •. * 

Semitic, Frick drafted, signed and-sdminristered many laws designed to 
eliminate Jowg from Gentian life and ecortot\y.' His work formed tho 

. ( i •. • 

basis of tho Nuropborg decrees, anl ho' was active in enforcing them: 

Rosponsiblq for prohibiting Jowa from following various professions 

■' (4) 

and for confiscating thoir proporty.... " 

• ------— 7 --:-^- 

(1) .‘pp, 26 ot seq, above, 

( 2 ) Those and the..following qudations are taken from tho Sections of 

the relevant parts of the Judjynont ontitlod. "War Crimes and 
Crimes against ilunnnity",. * 1 

(3) Judgment, p.G5. 

••‘(i) ' Judgment, p,99» , . 













*» 30 “ 

“ Tho. police officially fell under the jurisdiction of tho Reich 
Minister of tho Interior, "but Frick actually oxorcisod littlo oontrpl 

over Hiramlor and police matters. However, he signed tho law 

I - 

appointing Himmlor Chief of tho Goman Polico, as well as tho dpcrSos 
•stablishing and regulating the execution of ordors for protective' 
custody. • From tha many complaints ho rdooivad and from tho tosti- 


■ x 


raory of witnesses tho Tribunal oonoludes that ho knew ol| atpooitlos 

. 0 ) 


: 


commitJ;od in those camps. "" ' : 

v , J " / • 

And in regard to Stroicheri "For his tv.xinty-fiVb years of spooking, 

n* \ ... 

Meriting and preaching hatred of tho Jows, Stroichor was- widely known 
• 1 « * * v , * 
as "Jow-baitor No.l". In his spooches and artiolosy- w3ok after wook, 

* * • • . f.\ : ■ 

month after month, ho infected tho Gorman mind with tho virvtp of anti-. 

* 4 - , 

Semitism and incited tho Gounan people to active persecution. Each 

• • *.l • . 

issue of the "Stttmer" which reached a circulation of 600,'XX) iiv.I935# „ 

^ 

was filled with such articles, often lewd and disgusting*. .. 

"Streicher had charge of tho Jewish boycott of let April 1933« 

He advocated the Nuremberg decrees of 1935* Ho waif responsible fpr 
tha demolition, on 10th August 1938, of the Synagogue in Nuremberg; 
and on 10th November 1938 ho spoke publicity in support of the Jewish 

", f • • 

Pogrom v/hich was taking placo at that time* .si-,. 

"But it was not only in Germany that this doforxlant advocatod his 
dootrinos. As early as 1938 ho began to call for tho annihilation 
of the Jowish raco... Typical of his teaching was a loading articlo in 
September 1938, v/hich tormod tho Jew a germ and a post, not a human 
being, but "a parasito, energy ... who must bo destroyed • ■ . 1 _ 

"Other articles urgod that only when world Jowiy had boon . 
annihilated v/ould tho Jewish problem have "booh solvol, and prolietpd 

that fifty years honco tho Jowish gravos "will proclaim that this 

• * , 

pooplo of murderers and criminals has, nftor all, mot its deserved 
fate..." A loading articlo of "Der StUrmer" in May, 1939* shows 


(l) Judgment, pp,99-100. 


f 


/ .. 

* » 


o 


I 
















• •• 


■ • -31- <.v • 

V. ? r ' £ fj " ‘ ■■ t f . 

dearly hia alms "A punitive oxpoditibn must oomo against the Jews 

i ‘ -Vi 

In Russia*.• T^e Jow3 in Russia nust 'bo IdLllod 

*• ' ■ 

"As the war in tho early stages proved .successful in acquiring 
■ . • •• . . ‘ 
more and moro territory for tho Roich,*’3treiohor ovon intonsifiod hj.a 

* • * * * 

efforts to incite the Germans against the Jows* In tho' rocord aro 

. # ' I'**, * 1 4» 

- . 26 articles from "Dor Stttrmor", published between i^guat 1941 and 

fni 

September 1944* 12 by Stroichcr’s own hand, which domandod annihilation 

” . • • • . . 

• and extermination in unequivocal tdims,*,.. 

V - * * 

.* * I** 

"With knowlo go of the oxtonhinatipn of tho Jaws in tho oocupiod 
Eastern territories,.this defohdant continued to write and publish 

■ 4 . « , • ' •*.-,* *■- 

his propaganda of doath**. 

"StreicJher's incitement to raurdor and extermination at tho time 
vyhon Jews in tho East wore being killed undor tlx: most horriblo 

* » *1 . * V m 

. . • • * 

• j . i 

, conditions clearly constitutes persecution on political and racial 

** ** * * v ' •, .*’«*,• . • * 

• . * f * • • 1 * . * 

grounds in'connection with war crimes as dofinad by tho Charter, and 

(l) h • ...■ 

constitutes & arimo against humanity*'!' .» 

‘ "'if . . 

. Of Punk it is said! "In his capacity as Unlor-Secrotary in tho 
Ministry of Propaganda and Vice-Chairman of tho R c ich Chqmbor of 

r . <•. 

Culture, Punk had participated in tho.oarly Nazi programme, of economic 
, •" ’• . 
discrimination against tho Jows. On 12th N 0 vunbor 1938*- after tho 

i •, • 

Pogrom of November, ... ho attended a mooting hold under tho Chairman- 

\ . ** ’ 

ship of Gooring to discuss the solution of tho Jewish problom, and 
proposed a decree providing for tho banning of Jow3 from all business 
activities which Gooring issued the samo day under tho authority of 

•*i • • • •• t , 

the Pour-Year Plan. Punk has testifiod that ho was shockod at the 

outbreak of 10th November, but on 15th November he mado a speoch 

describing thoso outbreaks as a "violont explosion.'of the disgust 

*•.*• . 

of the Gorman people"; and saying that the elimination of tho Jows 
from oconomic life followod logically thoir elimination from 
political life. 1 



(1) J u df 9 nont, pp. 101-102* 

(2) Judgment, p.103* 


/ 











Goo ring, Prick, Stro ichor and Punk v.'oro found guilty on Count 4j 

t • 

orimos against humanity comraittod against Gorman citizens (and Statoloss 

S I } , 

persons) before the war constitute, however, only part of their 
offences, which include orlmes against humanity aonmittod against 

• • • t • , * 

Allied nationals during the war. Consequently, it cannot bo 

* *" i* . * 

demonstrated with certainty in these casos that : their crimes against 

... » 

humanity, committed against.German citizons beforo the war, were 
relevant for the verdict on Count 4. •. T^e last paragraph of tho 
section quoted above^ where tho Judgment deals with Stroichor, points 
rather in the opposite direction, * * • * 

* i 

More enlightenment can be derived from the parts of the Judgment 
which concern the accused organisations. In tho part referring to 


the Leadership Corps, under tho heading "Aims and Activities," the 

(2) 

pre-war activities of the organisation are reviewed, and it is 

1 ! , . 

mentioned that members of the Leadership Corps collaborated with the 

Gestapo and S«D. in searching for political opponents and contributed 
to their arrest and detention.in concentration camps. Under the 


V* * . 


heading "Criminal activity" theJudgmont says: "Those stops v.hich relato 

« 1 .. * ' 

merely to the consolidation of controL of the Nasi Party are not 


oriminai under the view of the conspiracy to wage-aggrossivo war. 


(3) 


vrtiioh has previously been set forth". Persons 1 2 3 4 who havo rosignod 
their membership prior to 1st September, 1939# fall therefore outside 
the group deolared criminal. ^ ^ 

In the case of the Gestapo and S.D., under the heading "Criminal 
Activity" it is said* "Originally one of tho primary functions of tho 


Gestapo was the prevention of any political opposition to the Nazi 
rdgime, which it performed with the assistance of tho S.D. Tho 


(1) Page 31 above. ' 

(2) Cf. p. 19* 

* • »* - * 1 ‘ ' * * 

( 3 ) No referonoe is mado in the Judgnont to crimes against humanity 
oommittod by members of this organisation.beforo the war and to 
the opinion of tto Tribunal with rogard to such offoncos. (cf, 
p. et soq. above., 

( 4 ) Judgment, p.7l. 











; . 


*> V' ■ 


.. -33-:'- .-V i*. • • 

principal weapon usod in performing this 'ftoiotlon was tho oonoontration 

i. ’ V« 

4 .» , 

oamp, T^o Gestapo ... Was responsible for thd dotontioh of political 

f ' * %' ; . * ! 

prisoners in thoso oamp3. •< Gestapo officials were usually responsible 

. ' * ’ ' ” " ‘ * 

for the interrogation of political prisoner*, at tho camps. 

• • •• !* * ^ ' *•'" * 

ft * . » •» 

"The Gestapo and the S.D. also dealt with charges of troason and 

. . .• . * • 

with questions relating to the Pross, tho C^virohes and the Jaws. As 

* * • • * » • *' « '* ■ .* 

tho Nazi programme of anti-Semitic persecution increased in intensity 

*«, • ' " , . ‘r 

the rC>le played by thoso groups becamp increasingly important. In 
the early morning of 10th November 1938, Hay drip h sent a telegram to , 


m: # ; i 


all offices of tho Gestapo and S.D. oft^lng instructions for tbs 

« , • \ 

• • 

organisation, of the Pogroms of that date, and instructing them to 

* .*'*.’* ■ * ' 

• , t • \ . , i «,.< • . 

arrest as mai\y: Jews as the prison qould bold "ospeoially rich ones" 

' " f - * ‘ • i ' 

... By November 11th, 1938, 20,000 Jews had.boon arrostoi and many 

*•■• •' ' . 

were sent to concentration camps. ..i^O 

In a subsequent passage, tho Judgment deals with crimes against 
humanity committed in the. occupied territories during the war. It 

then arrives at the following "Conclusion": "The Gostapo and S.D. 

% 

were used for purposes whioh v^ro.J6riLminaL undor the Charter involving 

t 

thoperseoution and..extermination of the Jews, brutalities and killings 

‘ ‘ ' A* 

in oonoontration capps, exoesses in the administration of occupied 

( 2 ) 

territories ..." A group of nvorabors of tho Gestapo and S.D. more 
closely defined in the Judgment was declared criminal* "Tho basis for 
this finding is the participation of the organisation in war crimes 
and crimes aSlinst humanity connected'with the war, "O) Hero, too, 

persons who had ocas ad to be members prior to 1st September 1939, are 

. ...... ... 

excluded from the criminal group. • 

.•jj ■ 

In the case of the S. S., the picture is similar to that in tho 
case of the Gestapo and S,D. Horo, too, under the heading t 
"Criminal Aotivity", tho Judgmont 3penks of offencos against German 


« 


(1) Judgment, p.73* 

( 2 ) Judgment, p.75» 

( 3 ) Judgment, p.75« 











oitizons committed bqforo thq war. To montion ono oxamplo only: 
"Prom 1934 onwards the S.S. was roaponaiblo for tho guarding and 
administration of concentration camps. Tho ovidonco leavos no doubt 
that tho oonsistontly, brutal treatment of tho inmates Y/aa carried out 

as a result of the general policy of tho 3.3., v/hich was that tho 

• ••• • fl) 

inmates were racial inferiors to bo treated only with contompt".' ' 

Also in the oas? of the S.S. (as in tho oaso of tho Leadership 

-.v ‘ ■ 

Corps and tjw Gestapo and S.Di) persons who bolongod to tho organisa^ 


>i - 


tion only before tho. war, i.o. during a porlod in Y/hich nothing, but 


orimos against humanity oommittod against German citizons and State- 

* . \’ 

less persons (before thq y/ar), can bo charged against tho organisa- ■ 

». 

tion^ are excluded from tho group dooiarod criminal.' T^ey aro tho 
persons vrtio left tho organisation prior to tho l3t Soptombor 1939» 

t ' 

that is, bofore the organisation became responsible for war crimes 

t ^ .•* ‘,1 • 1 2 * 4 • *'* 

and crimes against humanity other than tho typo montionod above. . 

. ' ” . ib* 

*• Tho samo principles were applied in tho case of tho 3*A. Of ,tho 

... * . 

3.A. the Judgment says! "Tho 3.A. was also usod to dissominato Nazi 

, / • * u • , V 

• • , •* J 

idoology and propaganda and-placed particular emphasis on anti- 
•, u .. 

Semitic propaganda .... • * ' ., 

- . • ,f ** 1 ’ 

- • i 

"After tho Nazi advent to power and particularly aftor the 

elections of 5ta Maxjoh, 1933» the S.A. ployed an important rftla in 

. , • 

establishing n. Nazi reign of terror over Germany. Tho S.A. was 

involved in outbreaks '6f violenco against tho Jows and v/as usod to .■ 

• . .* » 

arrest political opponents and to guard ooncontration oaraps, where i. 

. * *' , 

■* A • 

they subjected their prisoners to brutal mistreatment. 


(1) Judgment, p.77» • . 

I ' M 

(2) The part playod by those organisations (in particulpr 1 fr the 

Gestapo and S.D.) in the atrocities committed in Austria and.. 
Gzo oho Slovakia before the 1st September 1939» **aiso3 legal 
problems which have not boon touched upon in this 8QCtion.,bf 
tho report (cf. howovor, part p ). But nothing to bo 

said in this oonneotion affocts tho argument put fory/ani i»n *■ 
tho text above. 











''On 30th June and 1st and 2nd July, a purge of S.A, leaders 
occurred.#. This* purge faulted in a greaTreductldfr-in t he influence 
and power of the S.A. After 1934, rapidly doolined in political 

*' \ *: ' * i 'jj* w 

significance#... t /i i 2 3 • '' 

’ ,' . ‘‘.f 

"Some S.A# units v/ere used to blow up synagogues in the Jevdsh 

pogrom of 10th and ,Jlth November, 1938". 

* , ;/•’ " * , . • ; • . , \\ '+ 

After-having established those faots, the Judgment concludes: 

#,.*'!•' «* * • * ’ *• ** % . , 

V ’ •#.•'. / ^ • * . . „ • : •" t 

" Up until the purge beginning on 30th June, 1954, tho S*A# was 
a group composed,in largo part of ruffians and bullies who participated 
,in tho Nazi outrages of thrft period. It has not boon ahtj^n, hcwver, 
that these atrooitios were part" of a spopifid plan to wagfc aggressive 
war, and tho Tribunal..the re fore cannot hold tha,t those activities wero 
' criminal under tho'd^artcr. " C 1 ).- .. « " ' 

• ■ ■ v * .... "" • .. j'* 

• Thera was, moreover, no evidenco to, show'that tho,members of the 

. ... _ ' \ .. ** . . ji5 

S.A. gene rally ,pexr t io ipa^ed in vn^ pfimes ^Uid orimos against humanity 

• •*- ' •*#'" . •»'<«••* V.. . 

oommittod aftor .tho 1st S 0 ptambor, 1939.# . ; The tribunal thcroforo 

- t *}.HV;v. * ^ ‘ ' ' (2) v,r ' 

doolinod to declare the S.A. to bo a criminal organisation^ 

J * m * * * . ‘ X • 

Tuo Soviet member of thq .tote rnatio rial Military Tribunal, who 

** *•.**' • • • /. 

V, '**' • ’ ' . t * '•*f 

expressed' a dissenting opinion in all oases of acquittal, and, in 
particular, in .all other case 3 .yftpro tho Tribunal did not dcolaro an 

accusod organisation, to be criminal^ oraittod tc do so in the. oasd of the 

*' • . ’’ 

^ * , , /»* ^ ,* ( * ’ , 1 • 

S.A. ..Her thorefo.ro aeoins to concur in tho opinion of the Tribunal, os 

set forth'in tho preceding paragraphs "in regard to crimes against' 

** * ... * * • • , • • 

humanity committed against German oitiions(and Stateless persons) 

. . «• -: r V ' '■* ,/ ■ ' 

bo fore the 1st September 1939* -. ■* 

■Jt' ’*' ’ . i, ■*’ 

In viow of the above mentioned - findings, it is- submitted that in 
tho cases of Goering, Frick, Strqichor and Funk^ also tho verdict of 
guilty on Count A was not basod on tho crimes against humanity committed 

... i ‘ t 

against German oitizo ns {or Statoloss persons) with which tho defendants,.. 

* * 4 •’ , V 1 • »'{ * ^ 

wero charged# . . • ’ ' ' . . • ' .•"*" 


(1) Judgment, p.80.-. A V V* \ 

(2) Judgment, p#60# ^ . •.-*#* '. . ' , ..>• ' % 

w- . •'**** . . * , % * j,\ ^ •*/ '' » • * 

( 3 ) Of. p. 29, ot soq., above,' •.* 










The parts of the Judgnsnt dealing with the accused individually 
frequently mention under headings such as "Crimes Against Peace", 

i 1 "•* •' . •* • 

"War Crimes and 0rimes Against Humanity", "Criminal Aotivitios", 
eto*, (ovidontly by way of illustration), facts which in thamsolves 

, . I ? *' ' 

do not constitute offancos falling, in tho dpinion of the Tribunal, 

within its jurisdiction* ^ ^ No reliable conclusion can therefore bo 

• ‘ ’ • • *: 

drawn from the fact that atrocities are mentioned under headings such 

j : ‘ • •. : ‘ ' , 

as those mentioned above* • 

, : • "V . . - ■ ' r'\ •: 

Criines against humanity ooranitted against Cezmqn oitisons and 

tyVrJ v.' 

Statoless parsons during the war are repeatedly mentioned in the' parts 

. . !, j'... ' ' ( 2 ) 

of the Judgment dealing with individual defendants* ; 

*• 

It will be convenient in this connection, to deal first with 
tho organisations which vrero doolarod criminal* • ■ 

The Judgment Says of tho Leadership Corps that it was used to 
prevent Gorman ^public opinion from reacting against .the measures taken 
against the Jews.in tho East* In 1942, a confidential information 
bullotin was sent to all Gauloitors and Kroisloitcrs, ontitlod i " 
"Preparatory moasures for tho final solution of tho Jov/ish question 
in Europo* - Ruipdurs concerning tho conditions of the Jcto in the 

• •• * r ‘ • , » / 

East." This bulletin- contained no ejqplloit statement that tho Jews 

■ i - ' 

, r* , • 

wore being oxtaralfnted, but it did indioato that they wore going to 


labou" camps, and spoke of their complato segregation and. elimination 
and the necessity of ruthless severity. The Judgment remarks that 
"Even at its face value it indicated tho utilisation of the machinery 

. . • ‘ . • . j > 

of the Leadership Corps to keep Carman public opinion from robolling' 


• ii- 1 4 r ' 

at a prograinna which was stated to involve condemning tho Jows of 



(l) Cf., for instanqo^.tho section relating to Gooring where reference 
is made to facts which, in tho opinion of the Tribunal (in this 
respect contrary to tho opinion of tho Prosooution) did not can-’ 
atitute participation in a conspiracy v/ithin tho moaning of Artr 
6 (a) of the Charter. (judginont, p*84>). Cf. furthorj tho sootion 
"Criminal Activities of tho Gostapo and S.D. " (p.^2 eteoq*,above) 
and others. 


(2) As to tha general part of thq Judgment,. cf* p*22 ot soq. above* 












Europe to a lifetime of slavery." Further, thoro is evidence that 
in August 194-4, the Leadership Corps had knowledge of the deportation 
of 1*30*000 Jews from Hungary. 

As to the Gestapo and S.D., the Judgment soys: "On the 24-th 

M ■ v A' 

January, 1939# Hoydrich, Chief of tho Security Polioo and S.D., was 

• t : 

charged with furthering the emigration, ovacuation of Jews from 

• • * ' • 

Gojmarjy# and on 31at July 1941, with bringing about a comploto solution 
of tho Jewish problem in Gorman dominated Europo. A special sootion 
of the Gestapo office of tho RSHA under StandartonfUhrer Eiohmonn was 
sot up with responsibility for Jewish matters ... Local offioes of tho 
Gestapo, wore used first to suporviso tho omigration of Jews and later 

to deport them to tho East, both from Germany and from tho territories 

(i) * 

occupied during the war." ' - T^e Judgnant continues with the 

notorious hiatory of the Einsatzgruppon and tho wholosalo slaughter 

( 2 ) # 

of Jews* .-•••• ' 

• r * t ' * • 

Describing the criminal activities of tho S.S,, the Judgnent 


says s 

• # • • • 

" Through its control df tho organisation of tho polioo# 
particularly tho Security Police and S.D., tho S.S. was involved in 
all tho crimes which have boon outlinod in the section of this 
Judgment dealing vdth the Gestapo and S.D, "v*/ 

Montion has already boon made of tho responsibility of tho S.S. as 

established by tho Tribunal, for tho guarding and administration of 

concentration camps.^^ i* • 

In regard to tho individual defendants accused, tho Juignont 

states, inter alia, that Gooring war "tho creator of tho oppressive 

( 5) 

programno against tho Jows ... at homo and abroad;"' ' and that 
Kaltonbrunner, as chief of tho RSHA since 194-3 was responsible- for 


(1) Judgment, pp.73-74. 

(2) Judgment, £.74. 

(3) Judgment, p.77. 

(4) Cf, p. 33-34. 

(5) Judgnent, p.86. 


t 
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, ' . .. |- • . ; ^ * 

the offonoea whioh have bean discussod in connection with tto 

( 1 ) ■' 1 ’’ 

Gestapo and S«D. 

• « • * • 

According to the Judgment, Rosenborg ia hold rosponsiblo for the 

confiscation of Jewish proporty. As Minister for Occupied Eaatorn 

Torritorios (from 1941 onwards) "hGholpod to formulate tho policies 

.1 : ■ • ■ V 

of ••• extermination of Jows and set up tho administration whioh 

•.. . ( • i ■ \ .j ,t.•“ ■ - • • **• 

carried them out"... "hi3 directives providod for the segregation of 

....... - • ->* 

Jews ultimately in Ghettos, his subordinates engaged in mass killing 

- . . ... J I. ■ J. ‘ t . A*—. • •' * ' 

of Jews..." In December 194d, "Rosonberg made tho suggestion to 

rfitler that in a oase of shooting 100 hostagos Jews only be used."' 

, •* . 

*;••• . • 1 1' ■■ ' 

In the opinion of the Tribunal, Frai^, too, in his capacity of 

• 1 . • • ’ 1 ‘ *■ 

Governor General of tho Occupied Polish Territory, is to be hold 

.’.c* 

V.. . •' • . 

responsible for the persecution of tho Jews in the General: Government. 

• '. 1 - ‘i 

"The area originally contained from 2,500,000 to 3,500,000 Jews* They 

, .... . *...;. . .. , Ai . .*• : Vi'. 

J . * . . • * * ..#*•.*« — * 

wore forced in Ghettos, subjected to discriminatory lav/s, deprived of 

the food necessary to avoid starvation and, finally, systematically and 

brutally exterminated.... By. 25th January, 194i*j- Prank estimated that 

'' .. . > ( 3 ) >• • ' • • • 

ttore were only 100,000 yews left." » ... > 1 .: • • 

Tho crimes against humanity, against German citizens and . 
Stateless persons, both before and during .the wir, for which Fpick, 

t •' 

Stroicheft and Funk were held responsible have boon mentioned above. ■■ 
Sc^ierach, aa the Tribunal established, was implicated in the 
persecution of the Jews. <4>. ... ■ .... . ..J 

The examples of. .crimes against humanity committed against-German 
citizens and Stateless persons during the war, which are. instanced in 
the J u dgment, wore, speaking gone rally, -directed-against Joy/s -regard- 
loss of their nationality. The Judgment indib'atos, * in ftna or tvo 


,< 5 ) 


passages, that there were German Jov/s amongst the Victims; 
rule, no attention is paid to tho nationality of Jfcwish Victims. 

(1) Judgment, pp.93 and 94. (cf. pp 32 and 33 above.) 

( 2 ) Judgment, pp.95 and 96. 

( 3 ) Judgment, p.97» 

( 4 ) J u dgmont, p.114* 

(5) Cf. for exomplo, Ju^S* 0011 ^* P*74- and p. 37 above. 


< • 
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Crimes against humanity, committed against Gorman oitizons other 
than Jev/s, during the war, are only sparingly mentioned in tho 
Judgnont. All that can bo discovered, indeed, apart from the facts 

(l) 

stated in the general part of tho Judgment and rooordod above,' ' 
are one or two remarks in tho section concerning Prick., There, it 
is said, that Frick signed the decrees establishing Gestapo juris- 

. 

diotion over .concentration comps, including tho execution of ordora 

( 2 ) - 

for proteotivo custody. Tho Jud grant points out in sovoral passages 

■ • • • • 

that those deorees also affootod German nationals both before and , 

... 

during the war. s , 

• ’ ‘ ^ ’’****•-,' 

No defendant was found guilty on Count 4 (^rittos against 

Humanity) merely in view of crimes against humanity oonuxittod against • 

• • • • »• W 

. 1 ^ 

Gorman citizens and Stateless persons during the war. The general 

opinion as to those offoncos held by the Tribunal^ howvor, loaves 
no doubt that they wore considered as falling within tho jurisdiction 
of the Tribunal and were therefore taken into account. 



The conclusions reached so far may be sunmarised-as follows* 

. ’ * . 

1. The International Military Tribunal is, in substance as 

• » »(■",, , 

•J > . • 

well as in name, an international tribunal. 

It has been suggested in certain quarters that It v/as the 

' 

intention of the parties to the agreement of 8 th August 1945, who, by 

* . f *, • s* 

debell at io had beoorae the joint sovereigns of Germany, to establish 

. • < 

' ' '' . 

in substance, joint military tribunals under municipal lav/, 
rather than a truly international tribunal,. - On the othor hand, 

it must be pointed out that the Tribunal originated, like iwy othor 

• • * 


international court or tribunal, in an international treaty and that 
it was not the Control Council for Germany but the Governments of the 



( 1 ) Cf. p. ot soq. above. 


( 2 ) Judgment, pp.99-100. 

(3) Judgnent, p .65 (of, pp.28-29 above). 
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»• t f * ^» . / • ‘ f - . 

States, parties tp the agreement,which established the Tribunal and 

appointed its mombers. Moreover, it-should bo noted that the four 

• *, *» 

signatories were acting, to uso the words of f'he Proamblo of-the 

Agreement, -"in the interest of all the U n itod Nations", The agreement 

' ■ " ' % 

! ■' 

was concluded, not only by the four occupying Powers, but also by 

** , J, *' ■* * 

the many other United Nations which adhored to it, and it was intondod, 
- not for the prosecution of Gorman war criminals only - but for the 

i‘v i 

prosecution of the "Major War Criminals of the Europoan Axis", 

2. The judgnont derives the jurisdiction of the Tribunal from 
two different souroos: ... ' 

t ■ • 

’ (a) from the joint sovereignty over Germany assumed by the 
four Allied Powers which created the Tribunal. - It is generally 
accepted that, sovereignty ovor territory is acquired if, aftor subjugo- 
tion of this territory, a State declares its annexation and if, 
moroovor, such declaration has been recognized by tho other Statos of 
the world. The four Powers,- then' in complete control of Germany, 

" ... ' ,f " 

assumed by tho Berlin Dooloration of 5th June>1945, "supreme authority 

7, ' •*'*.» ;• 

’ *i r * 

with respe.at to Germany", They announced the limited purposos of 

* f , 

their declaration and it was said not,to effect any annexation. Since 
the wider right of annexation includes the lesser rights olaimed by the 
Berlin Declaration, and since this declaration has boon reoognieed by 
the United Nations and neutral States, the exercise of powers of legis¬ 
lation adjudication and administration in Germany-by tho four Allied 

■ • ' ‘ * , * ' V , . , tv’ % 

* V • I 

Rowers, appears.permissible under international laW, /Gonsoquontly, 
tho parties to the Agreement, of 8th .august 19V5, have tho power to 


enaot the Charter annexed to tho Agreement aa^p. legislative 

— ... ,, \ ' ’• . 


act for 


Germany. 


(b) Tho Judgment further rflakes reference to the international 

• / * • l* • 

basis of the Tribunal'.s jurisdiction. International lav/ limits tho 
criminal jurisdiction of a State; there is no doubt, however, that 
ovory State has tho authority to set up special courts to try ar\y 
person within its custody whp commits v.'ar crimes - at least if such 
offences threaten its security. It is bolioved that this jurisdiction 




•i i 


frl • 
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is broad enough to cover the jurisdiction over violations of human 

rights of German citizens and^ Stateless persons, whioh the Tribunal 

.(0 ... ... .. 

assumed. • ■ . 

(c) A third source of the jurisdiction of the Tribunal is 
suggosted by the Preombla to the Agreement of8th August 194-5; it- says 
that the "signatories" when concluding the Agreement, wore "acting -in 
the interests of all tho United Nations"; and Article 5 of the 
Agreement doolarcs that "any Government of the Unitod Nations may 
adhere to this Agfeoment". Logal writers have pointed out that 
also Art. 5 of the Moscow Declaration and Art. 2(6) of the Chartor of 
tho United Nations sup ort, to some extent, tho idoa that tho Pour 
Powers, acting in tho interest of the U n itod Nations, had the right to 
legislate foi* the entire community of nations. . ■ 

The Tribunal doos not make any reference to this probably concei¬ 
vable source of its jurisdiction. * 

3* The provisions of tho Charter annoxod to the Agreement of 
8th August 194-5 are the law applied by the Tribunal. - Tho aots 
dofined in the Charter did not - acquire the character of offbneos only 
by virtue of the Charter; they wore offences under international law 

• t ( 4 ( , 

already at the time of the creation of the Charter* 

With regard to crimes against peace, this has been shown in 
great detail by tho Judgmont, As the logal basis for tho 
punishment of violations of human rights whioh are of interest in 
this part of the report, i.o. tho violations of human rights of 
^orman citizens ard Stateless persons, will chiefly bo found in the 
provisions' of tho Charter concerning crimes against humanity, it 
seemed appropriate to examino first,' whether those provisions of 
the Charter are merely declaratory of international law as it 
oxisted before the execution of tho Agueoment of 8th August 194-5* 

_ _ ' »:i j 

(l) Cf. 7* Note 2. ■ 


• • 

•' i • • 


» • ; 



Crimes against humanity, aa defined in Art. 6(o) of the Charter . 

'• «•> * ' * 

cover acts of inhumanity, and persecution on political, racial and 
religious grounds, committed v/ithin the territory of a State against 
its own nationals, whether they fall within the .period ‘before or 
during the war. 

• . ■ I 

The question whether the Charter, insofar as it includes this 
typo of crimes against humanity, is "an expression of international 
lav/, existing at the time of its croation", ^ is controversial. 

The Judgment ropoatodly strossos that the jurisdiction of the 
Tribunal is llmitod to those crimes against humanity which aro connected 
with crimes against peace or war crlmos and only atrocitios whoro the 
Tribunal found sufficient evidence for this connection were taken into 
aooount in the verdict. 

It has been said before that international lay; authorises every 

»» • 

State to set up speoial oourts to try any porson within its custody 
who oomnits war crimes, - at least if such offences threaten its 
security; it appears that this jurisdiction ooraprises crimes against 
humanity connected with orimes against poaco or war crimes. It is, 

therefore, submitted that at the time of the creation of the Charter 

... 

an international basis existed for the jurisdiction over crimes 
against humanity connected with crimes against poaco or war crimes; 

and that the tribunal confined itself to the jurisdiction over this 

• ‘ 

type of orlrnos against humanity* 

,• * > # « 

4. The aore of the Nuremberg indiotment is "the common plan or 

conspiracy" to commit oriraos against poaco (Count 1 of the Indictment). 

* • * ' * 

All defendants were charged with this offonco and it is, at tho same 

i il 

time, the only offence charged against all of them. 

In the submission of tho Indiotment, the measures of the Nazis 
intended to promote thoir aims first to soizo totalitarian oontrol over 

Germany and later to consolidate their position of powor within Gormai^ 

» ’ • • . * 

are to bo considered as "stops doliboratoly taken to carry out tho 

( 2 ) 

oonmon plan." Tho destruction of tho parliamentary systom; tho trans- 


(1) Judgment, p.38, 

(2) Judgment, p.43< 
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formation of tho States, provinoos and. municipalities, v/hich had 

t » 

formerly oxbrcisod s ami-autonomous powors, into adminiatrativo 

organs of tho oentral governmentj the purgo of the civil service; 

• • •• %* 

tho restriction of tho independence of tho judiciary and thoir 

• * .. 

boing rondo red subservient to Nazi onds; tho suppression of raovomonts 

■' < r 

and groups which tho Nazis regarded as obstaolos to thoir retention 
of total control in Gormauy, such as tho suppression of tho froo 
trade unions, tho attempt to subvert tho influe rvco of tho Churchos 
over the people and in particular over tho youth of Germany# and tto 
porsooution of paoifist groups; j.ntorfcronco with tho oducational 
systom; tho strict control of tho expression of opinion and tho dis- 
somination of information; the system of terror, against opponents and 
Buspeoted opponents of tho regime, thoir imprisonment without 

K ‘ • 

judicial process, thoir detention in concentration comps whoro they 
woro subjected to degradation, despoilmont# enslavement# torture and 

imirder; the pClicy of relentless porsooution of tho Jows, oto.oto. - 

• • « .* * • 

all those violations of civic and individual rights, which sorvod tho 
Nazis to gain power in Germany .and, to retain it# are covered by Art. 
6(a) of the Charter#, as oonooived by tho Prpsooutiono 

This ambitious scheme of tho'Prosooution which troats all 

■* i 

violations of tho fundamental rights And freedoms of Gorman oitizons# 

it 1 • • i 

guaranteed by tho Woimar Constitution, which can bo traood back to 

*« •» * •• ,, . **. 

tho Nazi rdgimo, as phases in tho .oxooution of the "common plan" - 
that is as crimes against poaoo which fall within tho jurisdiction 
of the International Military. Tribunal# - was rojoctod by tho Tribunal 
The Judgment, too, consider^ the violations of olvic and 
individual rights of German citizens citod in the Indictmont as part 
of a policy# the aim of which it v/as to eliminate all opposition; to 
control completely tho political and oconomic life of Gormarvy; to 
unite the* people in support of tho policies of tho Nazi Government# 

in particular of thoir policy of'largo scalo ro-armament; to organiso 

• . ...... ' ■ \ 

the resources of the nation so as to serve best tho purposes of war - 
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and thus to prepare for war itself. Yot, in tho..opinion of tho 
Tribunal, all this forms part, of a policy which in itself, is not 
criminal4 It preoqded tho conspiracy, which is criminal under Art. 6(c) 
of tho Charter, creating its political and economic pro-rdquisitosj 

' 4 ' >• . . 

I 

a conspiracy to be criminal, must contra round a concrete plan 

"clearly outlined in its criminal purpose"' and "not too far removed 

(1) • ■"* 

from the time of decision and action". 

• ’ r ' " t • 

Only those accused whoso participation in concrete plans of this 

< 

sort were’proved, were found guilty on Count 1 of the Indictment, 

... •:» • 

(Cbmnon Plan or Conspiracy). ..They wore Coe ring, Keitel, Raodor and 

"Hi- 

^eurath, who were present at one or more of the meetings where Hitler 

i • j 

disclosed his plans of aggression against Austria, Czechoslovakia and 

,» ,i ‘ * . * * . 

Poland* Hess, whose , intimate relationship with Hitlor places it 

r * : * • 77 •* V;/ 1* >y f 

boyond doubt that ha knew of this and similaJ 1 plans of Hitler 9 s though 

* ' 

he did not take part: in any of those moetingsj HLbbontrop, who was 

* 1 ' , 4 . • *' 

involved in the diplomatic activities preceding the aggression against 
, Poland, and Rosenberg and Jodi who participated in tho planning of tho 
attack against Norway andfireeoe, Yugoslavia and Russia raap+cftjjcply- 

* 4 

On the other hand, Prick,, for many years the Minister of the 

Interior of the Hitler Rdgiraa, whose responsibility for the violations 

• * *. ' <....*** 1 * 

.. •» ' * , 1 * 

of oivio and individual rights, of German citizens was established by 

the Tribunal, beyond doubt 4 was not found guilty on Count 1, as "bofono 

■«’ • • • V ■ • 

I 

the date of the Austrian Aggression he Was .concerned only with tho 

. (2) 

domestic administration within the Reich. " 

• i . * \ > • 

i Jt . ' * 

The opinipn of the Tribunal that,.responsibility for violations 
of human rights of German citizens during the period of seizure of 
power by the NSDAP and consolidation of its position in Gormany 

• * I • * 

cannot be considered as participation in a conspiracy in the moaning 

» 

of Art. 6(a) of the Charter, is, further shown in tho parts of tho 

tv'., ' • « • 

Judgment dealing-with the accused organisations. Also, the participation 

i-- ., . .•-- ■ ... - . . 

(1) Judgnent, p.A3* , , : 

' i 

< 1 ‘ if*. '* < 

(2) Judgaent, p.9$. 
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of the Leadership Corps, of tho Gostapo and S.D.,'and of the S,S,, in 
violations of human rights of Gorman oitizons, oonmitted boforo tho 
war, has boon proved sufficiently. Nevertheless, persons who ooasad 

to bo members of those organisations prior to tho first*of September 

»' * 

1939» vroro excluded from tho groups deolarod. criminal, 

/ , 

5* An examination of tho Indictment insofar, as it refers" to 
crimes against humanity committed against German citizens and Stateless 
persons, shows that only a part of the violations of human lights dealt 
with in Count 1 of tho Indiotment have been brought under the notion 
of orimes against humanity. The destruction of the parliamentary 
system in Germany and of the existing local government institutions* 

the purge.of tho civil service and tho judiciary rendering them subser- 

, • * 

vient to Nazi ends, the suppression of the free trade unions, the 
elimination of the influence of the churohos, tho intorforenoo with 

tho educational system, tho control of the expression of opinion and 

•" * — 

tho dissemination of informtion, etc., all of which are covered by 
Coune One, remain outside tho field covered by Count A (orimes against 
humanity), ■ 

•• V * • 

* Crimes against humanity (committed against German citizens) 
v/hioh are cited in tho Indictment arc violations of the integrity of 

i , * ' •' * 

lifq and body, violations of tho right to lifo and of the right to 
personal liberty, and, to a minor extent, violations of property rights, 
Thoy are dirooted against members of political and religious groups, 
who wore doomed opponents of tho National Socialist Rdgimo, and above 
all, against tho Jows, *. . / r 

/ 

The category of offences classified in the indictment as orimes 

against humanity, was somewhat extended during the proceedings, but 

tho fact remains that tho fiold of violations pf fundamental rights 
* * • 
and froodoms of German citizens cove rod by Count 1 is considerably wider 

than that covered by Count 4 and that moreover, tho first includes 

tho latterf that, in other words, tho violations of human rights of 

Gorman citizens which aro cited in Count A form part of thoso doalt 





with in Count 1, 


i 


The Indictment oonsidors acts of inhumanity and porsocution on 
political, racial or religious grounds, which wore oonmittod prior to 

. I 

tho outbreak of war, not loss crimess against humanity than tho so which 

4 fi! X*' " * #*' 

* . i * • 

foil v/ithin tho timo of v/ar* Tho oonnootion with (oithor) orlmos 
against pOoco (or war orlmos) required by Art* 6(c) of tho Charter 
is, in tho submission of tho Indictment, shown by tho polioy from which 
these’ atrocities originated* Tho Indictment stresses repoatodly that 
they aro to bo considered as porsooution, repression and extermination 
of all civilians in Germany who were doomed hostilo to the common plan 
or conspiracy described in Count 1* They aro the measures takon 
during tho period of tho seizure of power and of consolidation of tho 
position of tho Nazis in Go many* - It has beon 3aid before that in tho 

opinion of tho Tribunal, those measures formed part of a polioy v.hioh, 

* * • »•' »* 

in itsolf, was not criminal, but oroated. the political and. economic, 
basis for a conspiracy criminal undor Art* 6(a) of the Charter* Tho 
crimes against humanity referred to in the Indictment are, therefore, 
merely oonnoctod v/ith measures which procedod a conspiracy in the 
meaning of Ar<*6(a) of tho Charter* as oonoelcied try the Tribunal wbdoh* in 
itsolf, however, did not constitute crimes against peace,(i*o* 

4 I , 

* * * ♦ 

participation in a common plan or conspiracy to commit crimes a^pinst 

peace*) * 

The Judgjnont states that acts of inhumanity and persecution 
referred to in the indiotnPnt vrtiich wore coramittod before the outbreak 
of war, constitute crimes against humanity only if thoy were in 
oonneotion with any crime y/ithin tho jurisdiction of the Tribunal and 

/ •* « 4 ••• 

declared, without expressing any view on the argument of the prosecution 
with rospoot to this point, tha,t "it has not been satisfactorily proved 
that thoy vroro done in execution of or in connection v/ith any 3uch 
orimo* 

T^o Tribunal declinod to "mako a general declaration that the acts 
before 1939 vwre orimoo against humanity within the moaning of tho 
Oh a rtor"4 ^ 

(1) Judgment, p*65* 

(2) Judfyncnt, p*65* 










The parts of the Judgment dealing with the accused individually, 
mention frequently under headings such as "orimos against poaoo*, 

"war crimes and crimes against humanity" and "criminal activities", 
etc., acts of inhumanity or persecution oonmittod against German 
citizens before the war* 

, 4 

The verdicts in the casos of the Gestapo and S.D,,ond the S.S., 
show, towover, cloarly, that such atrocities were not considered as 
offences vrtiich fell within the jurisdiction of the Tribunal* Persons 
who belonged to the organisztions only before the war, that is, 
during the period in which nothing but acts of inhumanity and persecu¬ 
tion directed against German citizens and Stateless porsons (conmittod 
before the war) can bo charged against the organisations, aro 
exoludod from the groups declared criminal. They aro tho porsons 
who left tho organisations prior to the 1st September 1939, that is, 
bofore the organisations became responsible for war orimos,. and crimes 
against humanity, other than tha type mentioned boforo, - The same 
principles were applied in the caso of the S.A*, which the Tribunal 
declined to qualify as a criminal organisation* 

With regard to tho inhumane acts charged in the Indiotmont and 

committed after the beginning of tho war, the Judgmont states that 

insofar as they do not constitute war crimes they constitute orimos 

against humanity, as "they vrere all oonmitted in execution of or in 

( 1 ) 

connection with aggressive war,"' ' 

• • 

Grimes against humanity committed against German citizens and 
Stateless persons during the war are reforrod to in the Judgmont in 
exceptional oases only, and nono of tha accused was found guilty on 
Count k solely in view of suoh offences. The opinion as to these 
offences held by the Tribunal in gonoral, however, leavos no doubt 
that they wore considered to fall within tho jurisdiction of the 
Tribunal and therefore +akon into account, 

/ 


(l) Judpnent, p,65. 
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NOTES 


on the mooting of the Legal Staff vdth 
Sir Robert Craigie hold on 13 November 1947 


1 



The meeting ma hold in order to determine thet-final text of 
the Report on Human Rights \#doh is to be submitted to the 
United Nations. 


The following individual contributions have bean examined* 

Docs* lIl/$6} Xll/lOJi IU/108; IIl/l68fl)5 TXt/V&i JI3/L10; 

m/ni; m/112; m/U 3 i m/ 114 ; 111/115. 

A number of verbal amendments have been made and also a number 
of amendments connected- with the merging of the individual con¬ 
tributions which aro to compose the Report os a whole* These will 
be explained orally-to members of Committdb III at {heir next 

mooting on Monday, 17 November, 1947* at 3*30 p.nu 

* » 

The following definitive schemo has been agreed upoftl 

i , . 

. • ‘ ' PREFACE . . • 

' (Being drafted) 




LEM OF vsownfflB 


The text is in Doc. III/107. 



INTRODUCTION TO CHAPTERS I>& IC 

(Being drafted) L 

<«• * * .* * ** » 

■». 1 , •* *'• 

CHAPTER I . 

THE NUREMBERG TRIAL 

> • ,, • • 

» • mm' ' 

A. The Legal Basis of tho Trial 
Text in Doc. 113/113, p. 1“5* 

B» Jurisdiction of the Tribunal 




Text in Doc. Ill/ll 3, p. 5“32. 


C. Violations of the Rights of the Victims of War Crimes 
(Being draftoc as Doe. 113/119, to be circulated) 
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CHAPTER ' II 


TOftfO 


*• : ■' 




A. Th# 


Basis 'Of the Trial 


Text in Doc. IIl/lO0> P."1-4 
B. Jurisdiction of the Tribunal 




. Text in Doc. m/168,' p* V15 and IIl/L08(l) .; •' ■ 

■ . ' ;.«*'*• • k • • 4 

C. Violations of the Rights of the Victims of War Crimea 


.. Text in Doc; 111/109 -f ' ‘ 

. ■ • • ' \ 1 1■ \ ’US'* '• 

res in which the Rights of‘the Victims *£ , 

Rights of the Accused nay be said to have 


conflicted at the time of the Offence 

' -‘-: 7T -T-:-:- 

Text in. Doc. IIj/lll 

. « ,X «v* 

Note i It has been decided to merge the text in 

Doc. IIl/llO, which deals with the rights of 
the accused at the time of the trial, with 
the toxt in Doc. III/112, p. 57-84 (Ooming 
under Chapter III, E, below). 

Conclusions to Chaptors I and II 
(Being drafted) 


CHAPTER III 

INFORMATION ON HUMaN RIGHTS IN TRIALS OTHER 
THAN T::0dE CONDUCTED BY THE INTERNATIONAL 
MILITARY TRIBUNALS 

. i * 

i .... . * r ‘ 

A. Introduction u- v 


Text in Doc. 111/96, p. 3-10 
B. Legal Basis and jurisdiction of'War 


other than the Intematio 


e Courts 




Text in Doc. III/116 to bo circulated 
£4 Violations of the Rights of the Victims of War Crimes 
Text in Doc. Ill/lllf, p. 2-36 




:.U • 


I 













D. aphoros in which the Righ ts of the Accused and the 
Rights of the victims ma y bo said to havo conflicted 
at the time of tho Offence ■ 

The text of tho Section is sub-divided' os follows, ' ' 

and is to be found in the following Documents: 

1. Extont of Responsibility of a Cccraondor 
for Qffonoes committed by his troops 
• . . ! 

Text in Doo. III/112; p. 1-%. 

l" • • •• 4 5 • ^ 

2* Other Degrees of Liability 

■* • * I 

Text in Doc. IIl/ll4i p. 37-42. 

3. Superior Orders 

Text in Doc. II3/L12, p. 35-56. 

4- Legality under Municipal Law 
Text in Doc. 111/114, p. 42-45. 

• • 4 

5* Necessity 

Text in Doc. 111/114, p. 4 

'i* • • 1 * ; • 

6. Reprisals 

Text in Doc. III/114, P- 48-50. 

7. The Defence of Mistake of Law 
Text in Doc. III/114, P- 50-52. 

8. The Defenco of Mistake of Fact 

*" # 

Text in Doc. IIl/ll4> p. 52-53* 

9. Self-Defence 

Text in Doc. IIT/U4, p. 53-54 V . • 

• * * 1 t J , 

Note : It has been decided to insert Part I of the text 
in Doc. IH/115 in the appropriate parts of this 
section. 

S. Rights of the Accused at the tine of Trial 
Text in Doc. 1^112^ 7 - 84 . 


• -*• *» ’ 

F. Conclusions to Chapter III 

(Being drafted) 


PART II 

INFORMATION ON HUMAN RI G HTS ARISING OUT OF 
THE RELATIONSHIP BETWEEN THE STATE AND 
PERSONS UNDER ITS JURISDICTION 

INTRODUCTION 


(Being drafted) 
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• * 

The remainder of the text will be considered at tho nqxt meeting of 
the Legal Staff with Sir Robert Craigie, which will.jUtfce* place before 
the meeting of Ounnittee III on 17 November* 1947* ' This text is being 

duplicated* fortfirculation to members.' 

• •— • 

* * » 

The division to be considered is proposed as follows: 

A* Jurisdiction over Violations of Human Rights of 
German Citizens and Statele$e. persons committed 
within the Territory of the.German Reich. 

1. The International Military Tribunal for the 
trial of German Major War Criminals. 

(a) The International Character of tho Tribunal 

(b) The Jurisdiction of the Tribunal 

. <s v 

(o) Tho Law applied by the Tribunal > 

(d) Violations of Human Rights of German Citizens 

and Stateless Persons referred to in'- 
Count 1 of the Indictment ; 

(e) Violations of Hunan Rights of Gasman- Citizens 

and Stateless Persons referred to in 
Count 4 of the Indictment 

(f) Summary and Conclusions 


2* Municipal Courts dealing with Violations of 
Human Rights of German Citizens and Stateless 
Persons. 


The sub-division in this Section will be 
similar to that under 1. 


3« Conclusions . i; •••'• 

, , i* 

B. This Seotion could deal with tho trials of quislings 
and traitors. •"*- 


\ 


\ 


Doc. III/L15, Part II, contains an account 
of the Trial of Pierre Laval. 


GENERAL 00NCLUSI016 


(Will be drafted if necessary) 




if 













